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Price  v.  State  of  Indiana,  ex  rel.  Gordon  et  al. 

[No.  9,478,    Filed  February  21,  1918.] 

1.  Appeal. — Presenting  Qucstioiia  for  Review. — Necessity  of  Ex- 
ceptions.— Generally,  the  failure  to  save  an  exception  to  the 
ruling  of  the  trial  court  which  is  assigned  as  error  on  appeal  is 
fatal  to  such  assignment,   p.  5. 

2.  Appeal. — Presenting  Questions  for  Review. — Motion  t6  Modify 
Judgment. — Generally,  a  party  seeking  relief  from  the  form  or 
substance  of  some  part  of  a  judgment  rendered  against  him 
must  first  present  to  the  trial  court  a  motion  definitely  specifying 
in  what  respect  the  judgment  should  be  modified,  and,  if  such 
motion  is  overruled,  the  ruling  should  be  assigned  as  error  to 
present  the  question  for  review  on  appeal,    p.  5. 

&  Bastards. — Judgment. — Payment. — Use  of  Money. — ^Under  §1026 
Bums  1914,  8991  R.  S.  1881,  providing  that,  if  the  defendant  ift  a 
bastardy  proceeding,  is  found  to  be  the  father  of  the  child,  or 
shall  confess  the  same,  he  shall  be  adjudged  the  father  and 
stand  charged  with  its  maintenance  and  education,  and  §1027 
Burns  1914,  §992  R.  S.  1881,  providing  that  the  court  shall  make 
such  order  as  may  seem  just  for  securing  the  child's  maintenance 
and  education,  by  the  annual  payment  to  the  mother,  or,  if  she  be 
dead  or  an  improper  person  to  receive  the  same,  to  such  other 
person  as  the  court  may  direct,  of  such  sums  of  money  as  may  be 
adjudged  proper,  the  only  judgment  authorized  is  one  securing 
the  child's  maintenance  and  education,  and  a  judgment  in  a  bas- 
tardy proceeding  that  the  defendant  pay  to  the  clerk  of  the  court, 
for  the  use  of  a  doctor,  for  a  surgical  operation,  a  specified  sum, 
is  void.    pp.  6,  8. 

4.  Bastabds. — Appeal. — Review  of  Judgment. — Presumptions. — 
Under  §1027  Bums  1914,  §992  R.  S.  1881,  relating  to  the  order  for 
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maintenance  in  a  bastardy  proceeding  and  providing  that  the 
money  shall  be  paid  to  the  mother,  or,  if  she  be  dead  or  an 
Improper  person,  to  such  other  ^person  as  the  court  may  direct, 
and  {1032  Bums  1914,  §1009  R.  S.  1881,  providing  that  the  death 
of  a  bastard  shall  not  be  cause  for  abatement,  or  bar  to  any  prose- 
cution for  bastardy,  the  court  on  appeal  will  not  presume,  to 
sustain  a  judgment  in  a  bastardy  proceeding  in  favor  of  a  third 
person,  that  either  the  mother  or  child  is  dead,  or  that  the 
mother  is  an  improper  person  to  receive  payments  on  such 
Judgment,    p.  7. 

5.  Bastards. — Judgment — Confortnance  to  Statute. — Necessity. — 
As  a  bastardy  proceeding  is  statutory,  a  Judgment  which  is 
plainly  unauthorized  by  and  contrary  to  the  statute  is  void.  p.  9. 

6.  Appkai* — Review. — Void  Judgment. — Where  a  judgment  is  void, 
appellant  may  obtain  relief  from  it  on  appeal  by  a  direct  assign- 
ment of  error  in  the  appellate  court,  even  though  he  made  no 
motion  to  modify  in  the  trial  court,  and  reserved  no  exception  to 
the  rendition  of  such  Judgment,    p.  9. 

From  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Florence  Gordon  and  another,  against  Paul  Price. 
From  the  judgment  rendered,  the  defendant,  by  his 
next  friend,  appeals.    Reversed. 

John  A.  Kersey,  for  appellant. 
Evan  B.  Stotsenhurg,  Attorney-General,  Leslie  R. 
Naftzger  and  Wither  E.  Williams,  for  appellees. 

Felt,  J. — The  relatrix  Florence  Gordon,  on  April 
16,  1915,  filed  an  aflBdavit  against  the  appellant,  in 
which  she  alleged  that  she  was  pregnant  with  a  bas- 
tard child.  At  a  later  date  the  relatrix  was  examined 
by  the  justice  of  the  peace  before  whom  the  aflSdavit 
was  filed  and  her  examination  shows  that  she  had 
been  delivered  of  a  bastard  child  about  the  last  of 
April,  1915,  and  that  appellant  was  the  father  of  her 
child.  The  findings  of  the  justice  of  the  peace  show 
the  same  facts,  and  the  case  was  duly  certified  to  the 
Grant  Circuit  Court  on  June  21,  1915.    On  October 


NOVEMBER  TERM,  1917, 


Price  V.  State,  ex  rel. — 67  Ind.  App.  1. 


12,  1915,  the  circuit  court  pronounced  judgment  as 
follows : 

**  State  of  Indiana,  ex  rel. 

Florence  Gordon, 
vs. 
Paul  Price. 

**Come  the  parties,  by  counsel,  and  this  cause 
being  at  issue  is  submitted  to  the  court  for  trial, 
without  the  intervention  of  a  jury,  and  the  court 
having  heard  the  evidence,  and  upon  the  state- 
ment of  the  defendant  that  he  was  the  father  of 
the  bastard  child,  now  finds  for  the  said  relatrix 
that  the  allegations  of  her  complaint  are  true, 
and  that  the  said  relatrix  had  been  delivered  of 
a  bastard  child  and  that  the  defendant  is  the 
father  of  said  child.  It  is  therefore  considered 
and  adjudged  that  the  defendant  is  the  father  of 
the  child,  of  which  the  relatrix  has  been 
delivered. ' ' 

At  the  same  term  of  court,  on  November  13,  1915, 
in  the  same  cause,  the  following  entry  appears  of 
record : 

**Come  the  parties  herein  by  their  respective 
counsel,  and  the  following  further  judgment  was 
rendered  by  the  court.  It  is  further  adjudged 
and  decreed  by  the  court  that  the  defendant  pay 
to  the  clerk  for  the  use  of  Dr.  C.  0.  Bechtol 
for  surgical  operation  the  sum  of  one  hundred 
seventy-five  dollars  to  be  paid  within  ninety  days, 
and  the  defendant  committed  to  jail  for  one  year, 
unless  same  is  paid  or  replevied  at  once.  ^ ' 

On  December  14,  1915,  at  the  succeeding  term  of 
court,  the  appellant  filed  with  the  clerk  of  the  circuit 
court  his  appeal  bond  in  the  sum  of  $350,  which  was 
duly  approved  by  the  clerk,  and  on  November  16, 1915, 
he  filed  his  praecipe  for  a  transcript  of  the  entire 
record  in  said  cause.  In  the  assignment  of  errors,  the 
cause  is  entitled  Paul  Price,  by  Oliver  Price,  his  next 
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friend,  appellant,  against  the  State  of  Indiana,  on  the 
relation  of  Florence  Gordon,  and  Charles  0.  Bechtol, 
appellees.  The  error  assigned  is  as  follows:  "The 
court  erred  in  adjudging  and  decreeing  that  the  appel- 
lant pay  to  the  clerk,  for  the  use  of  appellee,  Dr,  C.  O. 
Bechtol,  for  surgical  operation,  one  hundred  and  sev- 
enty-five dollars  within  ninety  days,  and  that  he  be 
committed  to  jail  for  one  year  unless  the  same  be  paid 
or  replevied  at  once.'* 

Appellees  contend  that  no  question  is  presented  by 
the  assignment,  for  the  reason  that  the  record  dis- 
closes no  exception  to  the  action  of  the  court  in  ren- 
dering the  judgment,  and  no  motion  to  modify  the 
judgment ;  also  that  every  presumption  is  in  favor  of 
the  correctness  of  the  judgment  rendered;  that  the 
evidence  is  not  in  the  record,  and  when  the  judgment 
is  considered  in  the  light  of  the  presumptions  in  its 
favor,  it  is  fully  authorized  by  §1032  Burns  1914,  §997 
R.  S.  1881 ;  that  in  the  absence  of  an  affirmative  show- 
ing by  the  record  to  the  contrary,  this  court  must 
presume  that  the  allowance  to  Dr.  C.  0.  Bechtol  was 
for  some  purpose  authorized  by  law,  and  it  may  have 
been  for  a  surgical  operation  upon  the  child  itself  in 
an  effort  to  save  its  life,  or  the  money  may  have  been 
so  ordered  paid  to  Dr.  C.  O.  Bechtol  because  the 
court  may  have  found  the  mother  to  be  an  improper 
person  to  receive  the  same. 

Appellant  asserts  that  the  record  shows  that  the 
judgment  is  absolutely  void;  that  Dr.  C.  O.  Bechtol 
was  not  a  party  to  the  suit ;  that  there  is  no  finding 
which  authorizes  the  judgment  in  favor  of  Dr.  C.  O. 
Bechtol ;  that  the  only  judgment  authorized  in  a  bas- 
tardy proceeding  is  for  the  support  and  maintenance 
of  the  child  and  costs  of  suit,  and  the  judgment  here 
shows  on  its  face  that  it  is  not  for  the  support  of  the 
child.    Appellant  also  asserts  that  he  has  the  right  to 
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obtain  relief  from  a  void  and  nnanthorized  judgment 
without  saving  an  exception  in  ihe  lower  court,  and 
without  having  moved  to  modify  the  judgment ;  also 
that,  inasmuch  as  the  judgment  shows  on  its  face  that 
the  defendant  acknowledged  that  he  was  the  father 
of  the  child,  no  evidence  was  necessary,  and  no  pre- 
sumptions  can  arise  from  the  absence  of  the  evidence 
to  sustain  the  judgment  which  the  record  plainly 
shows  to  be  void. 

The  failure  to  save  properly  an  exception  to  the 

ruling  of  the  trial  co.urt,  which  is  assigned  as  error 

on  appeal,  is  generally  fatal  to  such  assignment,  and 

must  be  so  held  in  this  case,  unless  it  is  an 

1.  exception  to  the  general  rule.  The  same  is 
true  of  the  failure  to  move  to  modify  the  judg- 
ment, for  the  general  rule  is  that  a  party  seek- 

2.  ing  relief  from  the  form  or  substance  of  some 
part  of  the  judgment  rendered  against  him 

BOLUst  first  present  to  the  trial  court  a  motion  defi- 
nitely specifying  in  what  respect  or  particulars  the 
judgment  should  be  modified,  and,  upon  such  motion 
being  overruled  by  the  trial  court,  on  appeal  the 
ruling  should  be  assigned  as  error.  Evans  v.  State 
(1898),  150  Ind.  651,  655,  50  N.  E.  820;  Heaton  v. 
Grant  Lodge,  etc.  (1913),  55  Ind.  App,  100,  103, 103 
N.  E.  488 ;  Elliott,  App.  Proc.  §783  et  seq. 

Appellant,  however,  concedes  the  foregoing  general 
rules  to  be  as  stated,  but  asserts  that  the  judgment  is 
void,  and  that,  where  such  is  the  case,  the  injured 
party  on  appeal  may  obtain  relief  therefrom  without 
first  moving  to  modify  the  judgment,  and  without 
saving  an  exception  to  the  ruling  at  the  time  it  was 
made  by  the  trial  court. 

This  contention  requires  us  to  determine  whether 
relief  may  be  so  obtained  in  any  case,  and  if  so,  then 
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whether  the  case  at  bar  falls  within  the  exception 
asserted  by  appellant. 

Section  1026  Burns  1914,  §991  R.  S.  1881,  relating 
to  bastardy,  provides  in  substance  as  follows:  If 
the  defendant  is  found  to  be  the  father  of  the  child, 
or  **  shall  confess  the  same  he  shall  be  adjudged  the 
father  of  such  child  and  stand  charged  with  the  main- 
tenance and  education  thereof. ''  Section  2027  Bums 
1914,  §992  R.  S.  1881,  provides  that  the  court  shall 
**make  such  order  as  may  seem  just  for  securing  such 
maintenance  and  education  to  such  child,  by  the  an- 
nual payment  to  such  mother  (or  if  she  be  dead  or  an 
improper  person  to  receive  the  same,  to  such  other 
person  as  the  court  may  direct)  of  such  sums  of 
money  as  may  be  adjudged  proper/^ 

These  statutes  plainly  show  that  the  only  judgment 
authorized  by  them  is  for  the  maintenance  and  educa- 
tion of  the  child.     The  mother  has  no  direct 

3.  interest  in  the  judgment,  but  is  authorized  to 
receive  payment  in  pursuance  of  the  order  of 
the  court  as  the  natural  guardian  of  the  child  and  the 
trustee  of  the  fund,  unless  she  be  dead,  or  an  improper 
person  to  receive  the  same,  in  which  event  payment 
shall  be  made  to  a  person  authorized  by  the  order  of 
the  court  to  receive  the  same.  Whether  payment  be 
made  to  the  mother,  or  to  another  authorized  person, 
the  object  or  purpose  of  the  statute  remains  one  and 
the  same,  and  the  benefits  of  the  judgment  are  pri- 
marily for  the  child.  Allen  v.  State,  ex  rel.  (1835),  4 
Blackf.  122,  125;  Heritage  v.  Hedges  (1880),  72  Ind. 
247,  249,  and  cases  cited;  Maker  v.  State,  ex.  rel. 
(1890),  123  Ind.  378,  382,  24  N.  E.  128;  Lewis  v. 
Hershey  (1909),  45  Ind.  App.  104, 106,  90  N.  E.  332; 
State,  ex  rel.  v.  Lannoy  (1902),  30  Ind.  App.  335,  337, 
65  N.  E.  1052. 
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Section  1032,  supra,  provides  that :    * '  The  death  of 

a  bastard  shall  not  be  cause  of  abatement,  or  bar  to 

any  prosecution  for  bastardy;  but  the  court 

4.  trying  the  same  shall,  on  conviction,  give  judg- 
ment  for  such  sum  as  shall  be  deemed  just.'^ 
The  judgment  in  this  case  cannot  be  sustained  by 
reason  of  the  foregoing  statute,  because  we  are  not 
authorized  to  indulge  the  presumption  in  its  favor 
that  the  child  was  dead  when  the  ju/igment  was  ren- 
dered Robinson  v.  State,  ex  rel.  (1891),  128  Ind. 
397,  27  N.  E.  750. 

The  entry  of  October  12,  1915,  states  that  the 
defendant  confessed  that  he  was  the  father  of  the 
child  and  plainly  indicates  that  both  the  relatrix  and 
the  child  were  alive.  On  November  13,  1915,  the 
record  shows  that  the  court  rendered  another,  or 
'^further  judgment,"  in  the  same  case,  without  any 
change  or  substitution  of  parties,  or  any  showing  that 
the  wlatrix  had  died.  The  statute  plainly  indicates 
that,  before  the  court  directs  payment  to  any  person 
other  than  the  mother  for  the  benefit  of  the  child,  it 
must  find  one  or  the  other  of  the  facts  which  authorize 
the  designation  of  such  other  person.  No  such  facts 
are  found  in  this  case.  Though  we  might  infer  such 
finding  in  and  of  the  judgment  in  some  situations,  if 
it  appeared  to  have  been  rendered  for  the  benefit  of 
the  child  as  required  by  the  statute,  we  cannot  indulge 
such  inference  where  the  judgment  itself  indicates 
that  it  was  rendered  for  a  purpose  not  authorized  by 
the  statute. 

Considering  the  whole  record  as  presented,  and  the 
natural  presumption  that  the  life  of  both  mother  and 
child  continued,  there  is  no  basis  whatever  for  pre- 
suming that  either  was  dead  on  November  13,  or  that 
the  court  ordered  payment  through  the  clerk  to  Dr. 
C.  0.  Bechtol,  for  the  benefit  of  the  child,  because  the 
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mother  was  not  a  suitable  person  to  receive  payment 
of  the  sum  adjudicated  against  appellant.  The  lan- 
guage of  the  judgment  is  not  open  to  such  inference. 
The  presumptions  that  may  be  indulged  in  favor  of 
the  judgment  of  a  court  of  general  jurisdiction  can- 
not reasonably  be  carried  to  the  extent  of  overriding 
the  statute  and  refuting  the  plain  and  reasonable 
meaning  of  the  judgment  as  entered.  Whether  the 
two  entries  be  considered  as  one  judgment,  or  as  two, 
for  the  purposes  of  this  appeal,  it  sufficiently  appears 
that  both  mother  and  child  were  alive  when  the  entries 
were  made. 

The  statute  primarily  authorizes  and  requires  pay- 
ment to  be  made  to  the  mother  for  the  maintenance 
and  education  of  the  child.  The  mother  being  alive, 
and  there  being  no  finding  that  she  was  an  improper 
person  to  receive  such  payment,  it  is  not  a  reasonable 
presumption  to  indulge  that  Dr.  Bechtol  was  substi- 
tuted in  the  place  of  the  mother.  The  language  of 
the  judgment,  if  it  does  not  entirely  exclude  the  possi- 
bility of  such  presumption,  at  least  shows  it  to  be 
unreasonable. 

The  judgment  requires  payment  by  the  defendant 
to  the  clerk,  and  plainly  states  that  it  is  for  the  use 
and  benefit  of  Dr.  Bechtol  for  some  surgical  opera- 
tion, but  it  is  not  a  reasonable  inference  from  the  lan- 
guage employed  that  such  payment  of  the  entire 
amount  of  the  judgment  rendered  was  in  conformity 
with  the  purposes  of  the  statute  aforesaid. 

The  record,  therefore,  conclusively  shows  that  the 

court  rendered  a  judgment  on  November  13,  1915,  in 

violation  of  the  statute,  and  that  the  same  is  void. 

The  same  result  follows  whether  the  last  entrv 

3.  be  considered  as  a  judgment  in  favor  of  Dr. 
Bechtol,  who  was  not  a  party  to  the  proceed- 
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ings,  or  whether  it  be  considered  as  a  judgment  in  the 
case  of  State,  ex  rel.  Gordon  v.  Appellant.  In  the 
latter  view,  which  is  the  reasonable  interpretation  of 
the  entries,  it  clearly  appears  that  the  judgment  was 
rendered  for  a  purpose  not  authorized  by  the  statute 
and  without  warrant  of  law.    The  proceeding 

5.  is  of  statutory  origin  and  a  judgment  which  is 
plainly  unauthorized  by,  and  contrary  to,  the 

statute,  is  void.  Whitney  v.  Marshall  (1894),  138 
Ind.  472,  478,  37  N.  E.  964;  Bartmess  v.  Holliday 
(1901),  27  Ind.  App.  544,  556,  61  N.  E.  750;  Jones  v. 
Vert  (1889),  121  Ind.  140, 142, 22  N.  E.  882, 16  Am.  St. 
379;  Baldwin  v.  Humphrey  (1881),  75  Ind.  153,  155; 
Wright  v.  Norris  (1872),  40  Ind.  247,  249;  Strader  v. 
ManvUle  (1870),  33  Ind.  Ill,  114. 

The  judgment  being  void,  appellant  may  obtain 

relief  from  it  by  direct  assignment  of  error  in  this 

court  without  a  motion  to  modify  it  having  first  been 

presented  to  the  trial  court,  and  without  reserv- 

6.  ing  an  exception  to  the  action  of  the  court  in 
rendering  such  void  judgment.     In   §784  of 

Elliott's  Appellate  Procedure,  the  author  states  that: 
*'An  exception  must  be  taken  in  all  cases  save  those 
in  which  the  questions  are  such  as  may  be  first  made 
on  appeal.  We  have  elsewhere  considered  the  subject 
of  first  making  questions  on  appeal.  It  is  only  neces- 
sary to  say  here  that  where  there  is  no  cause  of  action 
or  no  jurisdiction,  there  is  no  necessity  for  reserving 
an  exception.  *'  See,  also,  Davis  v.  Perry  (1872),  41 
Ind.  305,  308. 

Before  the  enactment  of  the  present  statute  relat-  - 
ing  to  the  presentation  of  questions  arising  on  demur- 
rers to  pleadings,  it  was  held  that  on  appeal  the  ques- 
tion could  be  first  presented  by  direct  assignment  of 
error,  even  where  judgment  had  been  rendered  by 


10  APPELLATE  COURT  OF  INDIANA, 

Diffenderfer  v.  City  of  JefTersonville— 67  Ind.  App.  10. 

default  and  there  had  been  no  motion  to  set  it  aside. 
Wright  v.  Norris,  supra;  Old  v.  MoMer  (1890),  122 
Ind.  594,  599,  23  N.  E.  967. 

The  court  had  no  jurisdiction  to  render  a  judgment 
payable  to  the  clerk  for  the  benefit  of  Dr.  C.  0.  Bech- 
tol.  As  supporting  this  conclusion,  see,  also,  Bart- 
mess  V.  Holliday,  supra;  Robinson  v.  Rogers  (1882), 
84  Ind.  539,  544;  Board,  etc.  v.  Logansport,  etc.. 
Gravel  Road  Co.  (1882),  88  Ind.  199,  200;  Bristor  v. 
Galvin  (1878),  62  Ind.  352,  358;  Canfield  v.  State,  ex 
rel.  (1877),  56  Ind.  168,  171. 

The  judgment  dated  November  13, 1915,  is  reversed, 
with  direction  to  the  lower  court  to  vacate  the  same, 
and  cause  the  case  to  be  docketed  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Note.— Reported  in  118  N.  E.  690. 


DiFFENDERFER  V.  CiTY  OF  JeFFERSONVILLB  ET  AL. 

[No.  9,447.    Filed  February  26,  1918.] 

1.  Municipal  Corporations. — Defective  Sidetoalk, — Injuries  to 
Pedestrian, — CotUrihutory  Negligence. — Qrdinarlly  a  traveler  is 
not  required  to  forego  the  use  of  a  street  because  of  a  known 
defect  therein,  but,  if  he  thereafter  attempts  to  travel  the  street, 
he  is  required  to  use  that  degree  of  care  and  caution  which  is 
commensurate  with  the  knowledge ;  nor  is  a  traveler  necessarily 
guilty  of  negligence  in  attempting  to  pass  over  a  public  street  or 
sidewalk  which  he  knows  to  be  dangerous,  even  though  on  account 
of  darkness  he  cannot  see  so  as  to  avoid  the  danger,    p.  14. 

2.  Municipal  Corporations. — Defective  Sidewalk. — Injuries  to 
Pedestrian.— Action.— Contributory  Negligence.— Burden  of  Proof. 
— In  an  action  for  injuries  resulting  from  a  fall  on  an  icy  side- 
walk, the  burden  of  proof  on  the  issue  of  contributory  negligence 
is  upon  the  defendant,  which  burden  is  discharged  where  it 
appears  from  the  whole  evidence  that  plaintiflP  is  guilty  of  negli- 
gence contributing  to  his  injury,    p.  14. 
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3.  Municipal  CJoBPOBAitoNS. — Defective  Sidewalk. — InjurieB  to 
Pedestrian,. — Action, — Contributory  Negligence. — In  an  action  for 
personal  Injuries  resulting  from  a  fall  on  an  icy  sidewalk,  where 
plaintlif,  knowing  the  dangerous  condition  of  the  sidewalk, 
attempted  to  pass  over  it,  and  the  danger  was  such  that,  under 
the  circumstances,  an  ordinarily  prudent  person  would  not  have 
attempted  to  use  the  walk,  plaintiff  was  presumptively  guilty  of 
contributory  negligence,  but  such  presumption  was  rebuttable  by 
evidence  that  he  used  care  commensurate  with  the  danger,    p.  14. 

4.  Municipal  Corporations. — Defective  Sidewalk. — Injury  to  Pedes- 
trian.— Contributory  Negligence. — Evidence. — In  an  action  for 
personal  injuries  sustained  In  a  fall  on  an  icy  sidewalk,  where 
the  evidence  on  the  Issue  of  contributory  negligence  showed  that 
water  from  a  leaky  hydrant  flowed  across  a  city  sidewalk,  causing 
ice  to  form  in  freezing  weather,  so  that  it  was  dangerous  to  use 
the  walk,  that  there  was  a  grass  plot  on  either  side  of  the  walk 
which  was  safe  for  travel,  and  that  plaintiff,  knowing  such  facts, 
attempted  to  pass  over  the  sidewalk  on  a  night  so  dark  that  he 
could  not  see  the  ice  without  exercising  any  care  other  than 
looking  ahead,  and  in  so  doing  fell  and  was  injured,  such  evi- 
dence is  sufficient  to  sustain  a  Judgment  for  defendant,   p.  15. 

5.  Appeal. — Review. — Harmless  Error. — Instruction. — In  an  action 
for  injuries  sustained  in  a  fall  on  an  icy  sidewalk,  where  the  evi- 
dence and  the  Jury*s  answers  to  interrogatories  affirmatively 
showed  plaintiff's  contributory  negligence,  error,  if  any,  in  instruc- 
tions relating  to  defendant's  duty  and  its  negligence  with  refer- 
ence to  the  removal  of  obstructions  from  the  sidewalk,  and  its 
power  to  enter  upon  private  property  to  make  repairs,  waa  harm- 
less, and  not  ground  for  reversal,    p.  15. 

6.  Municipal  Corporations. — Defective  Sidewalk. — Injuries  to 
Pedestrian. — Action. — Instructions. — In  an  action  for  injuries  sus- 
tained in  a  fall  on  an  icy  sidewalk,  an  instruction  that,  if  plain- 
tiff had  knowledge  of  the  presence  of  ice  on  the  sidewalk,  he  must 
be  held  to  have  known  that  there  was  danger  of  falling  if  he 
attempted  to  pass  over  it  in  the  dark,  and  if  he  did  attempt  to  so 
iwss  over  it,  and  fell  and  was  injured  he  could  not  recover,  was 
not  erroneous  in  view  of  evidence  that  plaintiff  had  lived  near 
the  scene  of  the  accident  more  than  four  years  and  customarily 
used  the  walk  in  going  to  and  from  his  work,  that  he  knew  there 
was  ice  on  the  walk,  rendering  it  dangerous,  and  that,  though 
unable  to  see  on  account  of  darkness,  he  used  no  care  whatever 
for  his  safety,    p.  16. 

7.  Municipal  Corporations. — Defective  Sidewalk. — Injuries  to 
Pedestrian. — A  ction. — Instructions. — Con  trihutory  Negligence. — 
Intoxication. — In  an  action  for  i)erson2il  injuries  sustained  in  a 
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fall  on  an  icy  sidewalk,  where  there  was  some  evidence  that  plain- 
tiff was  at  least  partially  intoxicated  at  the  time  he  was  injured, 
instructions  informing  the  Jury  that  intoxication  might  be  taken 
into  consideration  as  a  circumstance  in  determining  whether  the 
person  injured  was  negligent,  and  whether  his  negligence  con- 
tributed to  his  injury,  were  not  improper,    p.  17. 

From  Clark  Circuit  Court;  James  TV.  Fortune, 
Judge. 

Action  by  George  M.  Diffenderfer  against  the  City 
of  Jeffersonville  and  others.  From  a  judgment  for 
defendants,  the  plaintiff  appeals.    Affirmed. 

Edward  C.  Hughes,  Joseph  H.  Warder,  Henry  F. 
Dilger  and  James  L.  Bottorff,  for  appellant. 

Jonas  G.  Howard  and  H.  W.  Phipps,  for  appellees. 

Ibach,  C.  J. — This  is  an  action  to  recover  damages 
for  personal  injuries  which  are  alleged  to  have  been 
occasioned  by  the  negligence  of  appellees  in  permit- 
ting ice  to  accumulate  and  remain  for  a  long  time  on 
the  sidewalk  in  front  of  appellee  Sweeney's  property 
in  the  city  of  Jeffersonville,  the  ice  being  formed  from 
water  "which  had  escaped  from  a  hydrant  on  said 
Sweeney's  premises,  and  from  thence  passed  out  upon 
the  sidewalk.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  appellee. 

Appellant's  motion  for  a  new  trial  was  overruled, 
and  such  ruling  is  assigned  as  error.  The  grounds 
of  such  motion  relied  upon  relate  to  the  action  of  the 
court  in  giving  or  refusing  to  give  certain  instruc- 
tions, and  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict. 

As  a  consideration  of  the  evidence  will  materially 
aid  in  disposing  of  the  objections  to  the  instructions, 
we  will  first  dispose  of  the  last  question  discussed  by 
appellant.  On  the  night  of  February  7, 1914,  between 
ten  and  twelve  o'clock,  appellant  was  injured  by  fall- 
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ing  on  an  icy  sidewalk.  When  injured  he  was  walking 
on  what  is  known  as  Front  street  in  the  city  of  Jeffer- 
sonviUe  along  the  sidewalk  adjacent  to  the  property 
of  the  appellee  Sweeney.  Appellant  had  lived  in  the 
vicinity  of  this  walk  for  some  years  prior  to  his  injury, 
and  was  acquainted  with  it.  For  three  days  just  prior 
to  February  7,  he  was  confined  to  his  home  on  account 
of  sickness,  and  had  not  passed  over  this  sidewalk 
during  that  time.  For  sometime  prior  to  said  date 
there  was  a  hydrant  located  on  appellee  Sweeney's 
property  which  had  become  out  of  repair  and  water 
flowed  therefrom  over  and  across  the  sidewalk. 
Appellant  knew  of  this  condition.  He  had  seen  the 
water  flowing  over  the  sidewalk  and  had  noticed  ice 
there  during  freezing  weather.  He  had  observed  ice 
at  that  particular  place  during  the  last  days  of  Jan- 
uary and  the  first  days  of  February,  1914.  He  passed 
the  place  practically  every  day  in  going  to  and  from 
his  work.  *  It  had  rained  on  February  6  and  on  that 
night  the  weather  again  turned  very  cold.  About  six 
o'clock  on  the  evening  of  February  7,  appellant  left 
his  home  and  went  to  the  business  portion  of  appellee 
city.  As  he  approached  the  defect  on  his  return  home 
he  was  walking  in  his  usual  way,  *'not  a  very  fast 
walk. ' '  He  was  looking  ahead.  * '  I  always  look  ahead 
when  I  am  walking  at  night,  I  could  see  the  side- 
walk.'' 

There  is^  evidence  also  that  appellant  visited  three 
saloons  while  down  town,  and  drank  two  bottles  and 
one  glass  of  beer.  There  is  evidence  also  that  the 
sidewalk  at  this  point  was  not  structurally  defective, 
and  that  the  presence  of  the  ice  was  due  to  the 
defective  hydrant ;  that  there  was  a  grass  plot  along 
either  side  of  the  walk  at  this  point  which  was  safe 
for  travel,  of  which  appellant  had  knowledge,  and  if 
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appellant  had  used  it  he  would  have  avoided  injury. 
Ice  had  accumulated  on  the  walk  in  front  of  appellee 
Sweeney's  property  in  the  city  of  Jeffersonville  on 
the  night  of  February  6, 1914,  and  on  other  occasions 
during  that  winter  by  reason  of  the  defective  hydrant. 
Appellant  slipped  and  fell  on  the  ice  which  had  so 
accumulated,  and  received  the  injuries  complained  of. 
At  the  time  he  fell  the  night  was  dark,  and  he  was 
unable  to  see  the  ice. 

Ordinarily  a  traveler  is  not  required  to  forego  the 

use  of  a  street  because  of  a  known  defect  therein,  but, 

if  he  attempts  to  travel  it,  having  knowledge  of 

1.  the  defect, he  is  then  required  to  use  that  degree 
of  care  and  caution  which  is  commensurate 

with  the  known  danger.  He  is  not  necessarily  guilty 
of  negligence  in  attempting  to  pass  over  a  public 
street  or  sidewalk  which  he  knows  to  be  dangerous, 
and  this  is  true  even  though  on  account  of  the  dark- 
ness he  cannot  see  so  as  to  avoid  the  obstruction. 
Totvn  of  MooresvUle  v.  Spoon  (1918),  (Ind.  App.) 
118  N.  E.  686,  and  cases  cited. 

On  the  issue  of  contributory  negligence  the  burden 

of  proof  was  on  appellee.    Such  burden,  however,  is 

discharged  where  it  appears  from  the  whole evi- 

2.  dence  that  the  plaintiff  is  guilty  of  negligence 
contributing  to  his  injury  and,"in  our  judgment, 
in  a  case  like  the  present  where  the  defect  was 

3.  such  that  under  the  circumstances  an  ordinarily 
prudent  person  would  not  attempt  to  pass  over 

it,  and  he  did  attempt  to  pass  over  it  and  was  injured, 
his  knowledge  of  the  danger  will  presumptively  estab- 
lish contributory  negligence.  Such  presumption,  how- 
ever, is  not  conclusive  and  may  be  rebutted  by  evi- 
dence of  the  exercise  of  ordinary  care  under  the  cir- 
cumstances of  the  particular  case.    Town  of  Monti- 
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ceUo  V.  Condo  (1910),  47  Ind.  App.  490,  94  N.  E.  893; 
City  of  Indianapolis  v.  Cook  (1884),  99  Ind.  10;  Vil- 
lage of  Clayton  v.  Brooks  (1894),  150  111.  97,  105,  37 
N.  E.  574.  , 

If  we  are  correct  in  such  statement  of  the  law,  it 
then  becomes  material  to  inquire  if  there  was  any  evi- 
dence tending  to  rebut  this  presumption.    The 

4.  evidence,  as  heretofore  indicated,  shows  that 
appellant  was  weU  acquainted  with  the  walk 

and  its  surroundings,  knew  of  the  defective  hydrant, 
and  that  the  water  therefrom  flowed  out  across  the 
sidewalk  at  this  particular  point;  that  in  freezing 
weather  ice  would  form  there,  and  that  there  was 
danger  in  attempting  to  pass  over  it.  It  further 
shows  that  on  the  night  in  question  when  it  was  so 
dark  he  could  not  locate  the  ice  he  walked  down  the 
sidewalk  in  his  usual  walk  without  exercising  any 
care  other  than  looking  ahead,  which,  in  view  of  the 
extreme  darkness,  was  unavailing.  Taking  the  evi- 
dence  as  a  whole,  we  are  unable  to  find  any  tending 
to  show  that  appellant  exercised  any  care  of  a  pru- 
dent person  under  the  circumstances,  and  therefore 
the  evidence  is  sufficient  to  sustain  the  judgment. 

Our  conclusion  is  further  supported  by  the  answers 
to  interrogatories  in  which  the  jury  have  found  the 
facts  to  be  substantially  as  we  have  indicated  were 
shown  by  the  evidence.  In  short,  the  answers  are  in 
harmony  with  the  general  verdict,  and  show  without 
contradiction  that  appellant  was  guilty  of  contributory 
negligence  in  passing  over  the  sidewalk  in  question. 

Although  appellant  has  devoted  much  of  his  brief 

to  a  discussion  of  instructions  given  or  refused  by  the 

court,  we  do  not  believe  it  necessary  for  us  to 

5.  consider  them  all  in  detail.    We  have  said  the 
evidence  and  answers  to  interrogatories  aflGirm- 
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atively  show  that  appellant  was  guilty  of  contributory 
negligence,  so  that,  if  it  is  conceded  that  some  of  the 
instructions  given  relating  to  negligence  on  the  part 
of  appellee  and  the  duties  dev.olving  upon  it  with  ref- 
erence to  the  removal  of  obstritetions  upon  its  side- 
walks and  its  power  to  enter  upon  private  property  to 
make  repairs  were  incorrect,  they  were  harmless,  and 
do  not  constitute  ground  for  reversal,  as  the  answers 
to  the  interrogatories  could  not  be  said  to  have  been 
influenced  thereby  upon  the  question  of  contributory 
negligence.  Baltimore,  etc.,  R.  Co.  v.  Morris  (1913), 
54  Ind.  App.  479,  103  N.  E.  35;  Ahelman  v.  Eaehnel 
(1914),  57  Ind,  App.  15, 103  N.  E.  869;  Grand  Rapids, 
etc.,  R.  Co.  v.  Oliver  (1913),  181  Ind.  145,  100  N.  E. 
1066;  Nelson  v.  Chicago,  etc.,  R.  Co.  (1913),  55  Ind. 
App.  373, 103  N.  E.  857;  Miller  v.  Coulter  (1914),  57 
Ind.  App.  295, 107  N.  E.  14. 

Appellant  complains  of  instruction  No.  7  given  at 

the  request  of  appellee.    The  jury  were  told  by  this 

instruction  that  if  appellant  had  knowledge  of 

6.  the  presence  of  ice  upon  the  sidewalk,  and  that 
the  same  was  slippery,  he  must  be  held  to  have 
known  that  there  was  danger  of  falling  if  he 
attempted  to  pass  over  it  in  the  dark,  and  if  he  did  so 
attempt  to  pass  over  it  with  knowledge  of  the  pres- 
ence of  the  ice,  and  in  so  doing  fell  thereon  and  was 
injured,  he  cannot  recover. 

The  court  is  unable  to  determine  the  precise  objec- 
tion which  appellant  seeks  to  make  to  this  instruction, 
but  even  if,  under  some  facts,  the  instruction  could 
be  said  to  be  erroneous,  it  was  not  erroneous  under 
the  facts  of  this  case.  The  answers  to  interrogatories, 
uninfluenced  by  the  instructions  complained  of,  show 
that  appellant  had  lived  within  a  block  of  the  obstruc- 
tion complained  of  for  more  than  four  years,  and  it 
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was  his  custom  to  use  such  way  in  going  to  and  from 
his  work,  and  he  had  so  used  the  way  for  the  greater 
part  of  the  six  months  just  preceding  the  accident; 
that  he  knew  that  there  was  ice  on  the  sidewalk  on 
the  occasion  he  attempted  to  pass  it  inunediately 
before  he  fell ;  that  he  appreciated  and  knew  that  ice 
rendered  the  sidewalk  dangerous  to  walk  upon ;  that 
he  could  have  safely  passed  the  ice  by  walking  on  the 
grass  plot  on  either  side  of  the  same;  that  he  was 
unable  to  see  the  ice  on  account  of  the  darkness,  and 
that  he  made  no  effort  to  discover  it.  The  undis- 
puted evidence  further  shows  that  appellant  used  no 
care  whatever  for  Ms  own  safety. 

What  we  have  said  concerning  instruction  No.  7  will 
apply  to  other  instructions  discussed  relating  to  the 
same  proposition. 

Certain  other  instructions  are  assailed  upon  the 
ground  that  they  assume  that  appellant  was  intoxi- 
cated at  the  time  he  received  his  injury,  while 

7.  there  is  no  evidence  to  show  such  fact,  and  it 
is  further  contended  that  such  instructions  are 
also  erroneous  in  that  they  told  the  jury  that  intoxi- 
cation when  shown  amounted  to  contributory  negli- 
gence, which  is  not  the  law.  There  was  some  evi- 
dence from  which  the  jury  might  have  inferred  some 
degree  of  intoxication,  and  appellant  concedes  the 
rule  to  be  that  intoxication  when  proved  may  be  taken 
into  consideration  by  the  jury  as  a  circumstance  in 
determining  whether  the  person  injured  was  himself 
negligent  at  that  time,  and  whether  such  negligence 
contributed  to  his  injury.  This  we  believe  is  as  far  as 
the  instructions  complained  of  went. 

It  is  unnecessary  for  us  to  consider  other  instruc- 
tions given  at  the  request  of  appellee  or  those  refused 

VOL.  67—2. 
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which  were  tendered  by  appellant,  for  they  are  all 
controlled  by  the  legal  principles  which  we  have  here- 
tofore announced. 

No  reversible  error  is  presented  by  the  record. 

Judgment  aflSrmed. 

Note. — Reported  in  118  N.  E.  836.  Municipal  corporations :  con- 
tributory negligence  as  affecting  liability  for  defects  and  obstruc- 
tions in  streets,  21  L.  R.  A.  (N.  S.)  614,  48  L.  B.  A.  (N.  S.)  628;. 
icy  sidewalk  as  defect,  liability,  7  Am.  Rep.  206 ;  traveller's  knowl- 
edge of  defect,  duty  as  to  taking  different  route,  6  Ann.  Cas.  32 ;  con- 
tributory negligence  as  affected  by  intoxication,  19  Ann.  Gas.  1176, 
Ann  Cas.  1914D  114,  47  L.  R.  A.  (N.  S.)  737,  L.  R.  A.  1916F  102, 
28  Cyc  1422.     See  under  (1)  28  Cyc  1419. 


Peoples  Outfitting  Company  v.  Wheeling  Mattress 

Company. 

[No.  9,487.     Filed   February  26.  1918.] 

1.  Frauds,  Statute  of. — Construction, — In  determining  whether  a 
transaction  is  within  the  statute  of  frauds  the  courts  will  hold 
strictly   to   establish    rules,     p.   22. 

2.  Frauds,  Statute  op. — Sale  of  Goods, — Identity  of  Property, — 
Parol  Evidence, — Letters. — ^A  letter,  "Ship  us  the  $66i)0  size,  as 
per  instructions  to  your*'  president,  the  order  referring  to  com- 
forters, was  not  sufficient  to  take  the  transaction  out  of  statute 
of  frauds,  where  the  issue  was  as  to  the  quality  of  goods,  a  mat- 
ter which  could  not,  in  the  absence  of  pertinent  writings  or  a 
trade  catalogue,  be  determined  without  resorting  to  oral  evidence, 
p.  22. 

From  Marion  Circuit  Court   (22,584);  Louis  B. 
Ewbank,  Judge. 

Action  by  Wheeling  Mattress  Company  against  the 
Peoples  Outfitting  Company. 

From   a   judgment   for   plaintiff,    the    defendant 
appeals.    Reversed. 
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Joseph  B.  Kecding  and  Martin  M.  Hugg,  for  appel- 
lant. 

RoenUer  <&  Chamberlain^  for  appellee. 

Dausman,  J. — ^Appellee  institnted  this  action 
against  appellant  before  a  justice  of  the  peace.  It  is 
averred  in  the  complaint  that  apppellant  is  indebted 
to  appellee  in  the  sum  of  $66  for  goods,  wares  and 
merchandise  sold  and  delivered.  The  following  is  the 
bill  of  particulars  filed  with  the  complaint :  ' '  1  doz. 
No.  529  Down  Comforts,  $66.00.*'  No  answer  was 
filed.  §1749  Burns  1914,  §1358  R  S.  1881.  The  jus- 
tice of  the  peace  rendered  judgment  for  appellee, 
from  which  an  appeal  was  taken  to  the  circuit  court. 
Trial  by  the  court  resulted  in  a  finding  and  judgment 
for  appellee  in  the  sum  of  $66,  interest  and  costs. 

The  evidence  shows  the  following  facts :  Mr.  Leo 
Wolf  is  president  of  the  Wheeling  Mattress  Company. 
In  April,  1912,  he  called  at  appellant's  store  in  Indian- 
apolis and  procured  an  order  for  goods.  The  order 
consisted  of  eight  distinct  items  and  the  total  price  of 
the  goods,  as  stated  in  the  order,  is  $183.93.  He 
transacted  the  business  with  Edward  A.  Kahn,  treas- 
urer of  appellant  company.  Wolf  .made  out  the  order 
in  duplicate,  and  gave  the  carbon  copy  thereof  to 
Kahn.  The  order  was  not  signed  by  the  buyer.  The 
last  item  of  the  order  is  in  the  following  words  and 
figures:  ''1  Doz.  No.  251  Comforts  Down,  54.00.'' 
The  goods  were  to  be  shipped  September  1,  1912. 
Subsequently  the  following  letters  were  written  by 
appellant  to  appellee  and  duly  received  by  the  latter : 

**  Oct.  23,1912.    • 
*^Mr.  Leo  Wolf, 
*'Care  Wheeling  Mattress  Co., 
"Wheeling,  W.  Va. 

"Dear    Sir: — ^Invoice    dated    September    17 
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received  today  ,and  in  sampling  I  noticed  sizes 
do  not  run  according  to  measurements  sold.  How- 
ever, I  presume  this  is  the  case  with  all  com- 
forts ;  but  the  point  I  want  to  bring  to  your  notice 
is  that  you  sold  for  our  personal  needs  a  bale 
No.  251  size  60  x  78  which  is  now  enroute,  and, 
judging  from  dimensions  of  goods  received,  this 
comfort  would  be  hardly  large  enough  for  a 
single  bed.  If  you  remember  correctly,  I  wanted 
to  have  a  large  size  at  the  time  and  you  thought 
this  would  suffice.  I  am  writing  you  now  to  learn 
if  I  could  not  return  this  bale  to  you  or  your 
factory  and  instruct  them  to  ship  a  size  at  least 
72  X  84,  and  I  believe  the  cost  of  these  would  be 
about  $4.00  more  than  the  price  of  your  No.  251. 
Assuring  you  this  matter  to  receive  your  imme- 
diate attention  by  placing  order  as  desired  will 
be  greatly  appreciated  by  me  and  we  will  return 
the  one  bale  upon  its  receipt.  Trusting  to  hear 
from  you  by  return  mail,  we  are, 

^  *  Respectfully  yours, 

**  Peoples  Outfitting  Co., 

*'E.  A.  K.^' 

**  Wheeling  Mattress  Co.,  *'Oct.  31,  1912. 

Wheeling,  W.  Va. 
** Gentlemen: — Goods  under  invoice  Oct  14th 
received.  We  are  short  one  dozen  No.  251,  which 
evidently  were  not  shipped  as  expense  bill  calls 
for  seven  bales,  which  we  received.  We  will 
deduct  from  your  invoice  $54.00,  and  please 
instruct  your  mill  to  cancel  this  number  and  ship 
us  the  $66.00  size,  as  per  instructions  to  your  Mr. 
Wolf.    This  is  of  great  importance  to  us. 

*^ Respectfully  yours, 

**  Peoples  Outfitting  Co. 
*'E.A.K.'* 

**  Wheeling  Mattress  Co.,  **Nov.  29,  1912. 

*' Wheeling,  W.  Va. 

** Gentlemen: — Goods  under  invoice  Nov.  11th 

*  

received   Tuesday   and   unpacked   today.     We 


i 
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returned  them  today.  We  regret  these  also  are 
not  as  sold.  We  purchased  from  you  silk  com- 
forts and  you  shipped  us  sateen,  which  will  not 
serve  the  purpose.  Credit  our  account  with 
same  and  send  us  freight  amounting  to  $1.56. 

**Bespectfully  yours, 

*  ^  Peoples  Outfitting  Co. 

These  letters  were  not  answered  by  appellee.  The 
goods  designated  by  the  last  item  of  the  first  order 
were  never  shipped  to  appellant.  Acting  on  appel- 
lant's letter  of  October  31,  appellee  shipped  to  appel- 
lant some  sateen  comforts,  which  are  the  goods  repre- 
sented by  the  bill  of  particulars  filed  with  the  com- 
plaint. These  goods  were  returned  to  appellee, 
whereupon  they  were  put  in  storage.  The  comforts 
were  made  by  a  concern  known  as  Palmer  Bros.  Com- 
pany. Appellee  issued  no  catalogue.  The  number  on 
the  memorandum  of  the  first  order  and  the  number  on 
the  bill  of  particulars  are  the  private  numbers  used 
by  appellee  in  its  dealings  with  the  manufacturing 
company.  Appellant  knew  nothing  about  the  mean- 
ing of  these  numbers. 

The  only  conflict  in  the  evidence  is  with  respect  to 
the  quality  or  identity  of  the  goods  alleged  to  have 
been  sold  and  delivered.  Mr.  Kahn  testified:  **I 
asked  him  if  he  could  furnish  silk  down  comforts.  He 
said  he  could.  I  told  him  the  members  of  the  firm 
wanted  them  for  their  personal  use.  He  said  that  No. 
251  covered  thai.  T  then  ordered  a  dozen.  T  did  not 
order  sateen.''  Mr.  Wolf  testified:  ^* Nothing  was 
said  about  silk." 

Is  the  transaction  within  the  statute  of  frauds? 
§7469  Bums  1914,  §4910  R.  S.  1881. 

When  considered  with  reference  to  its  origin  and 
the  evils  it  is  intended  to  remedy,  the  beneficence  of 
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the  statute  of  frauds  becomes  apparent.     It 

1.  tends  to  promote  carefulness  and  exactness  in 
coBomercial    transactions.      It    removes    the 

temptation  to  perjury.  In  the  administration  of  jus- 
tice it  prevents  the  rights  of  litigants  from  resting 
wholly  on  the  precarious  foundation  of  memory.  Like 
the  statute  of  limitations,  it  operates  in  a  sense  as  a 
statute  of  repose  by  avoiding  strife  and  litigation. 
For  these  reasons  the  courts  will  hold  strictly  to  the 
established  rules.  Ridgway  v.  Ingram  (1875),  50 
Ind.  145, 19  Am.  Eep.  706 ;  Lee  v.  Hills  (1879),  66  Ind. 
474;  Sprankle  v.  Trulove  (1899),  22  Ind.  App.  577,  54 
N.  E.  461;  Hausman  v.  Nye  (1878),  62  Ind.  485,  30 
Am.  Rep.  199;  Porter  v.  Patterson  (1908),  42  Ind. 
App.  404,  85  N.  E.  797;  Breckenridge  v.  Crocker 
(1889),  78  Cal.  529,  21  Pac.  179;  Oakman  v.  Rogers 
(1876),  120  Mass.  214. 

The  first  order  cannot  be  considered  for  any  pur- 
pose.   It  is  not  signed  by  appellant.    The  letters  do 
not  refer  to  it  in   such  manner  as  that  it 

2.  may   be   construed   as   a   part   of   them    or 
of  any  one  of  them.    It  is  not  filed  with  the 

complaint  as  a  bill  of  particulars.  The  merchan- 
dise designated  by  the  bill  of  particulars  con- 
stitutes no  part  of  that  order.  The  first  seven 
items  of  that  order  were  shipped  to,  and  received  and 
accepted  by,  appellant,  and  presumably  pajTnent 
therefor  was  promptly  made.  Then  by  the  mutual 
assent  of  the  parties,  as  evidenced  by  their  conduct, 
the  last  item  was  canceled.  That  cleared  the  ground 
for  a  new  transaction.  Afterward  appellee  shipped 
different  goods  under  a  different  number  and  for  a 
different  price.  In  making  this  shipment  appellee 
must  have  relied  upon  appellant's  letter  of  October 
31.    We  assume  that  this  is  the  basis  of  appellee's 
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contention,  for  we  have  discovered  no  other  founda- 
tion on  which  it  can  rest.  The  words  of  the  letter, 
which  constitute  the  order,  are:  ** Please  instruct 
your  mill  to  *'  *  *  ship  us  the  $66.00  size,  as  per 
instructions  to  your  Mr.  Wolf.*' 

What  were  appellant's  instructions  to  Mr.  Wolff 
Does  the  order  refer  to  oral  or  written  instructions? 
The  letters  contain  no  reference  to  each  other,  or  to 
any  catalogue,  or  to  any  record.  One  of  the  important 
elements,  as  in  every  sale  of  goods,  is  the  identity  of 
the  subject-matter.  In  the  case  at  bar  that  is  the 
very  thing  in  dispute,  and  must  be  determined,  if  at 
all,  from  the  testimony  of  two  witnesses  who  have 
nothing  on  which  to  rely  but  memory.  The  goods 
involved  in  the  alleged  sale  are  of  such  a  character 
that  the  quality  becomes  a  determining  factor  in  iden- 
tifying the  subject-matter.  Did  appellant  order  goods 
made  of  muslin,  denim,  wool,  sateen  or  silkf  If,  as 
appellee  claims,  nothing  was  said  on  this  subject,  why 
ship  sateen?  How  can  the  essential  elements  of  the 
alleged  bargain  be  determined  by  a  court?  Mani- 
festly there  is  no  way  other  than  by  resorting  to  parol 
evidence,  and  that  is  the  very  thing  prohibited.  The 
writings  signed  by  appellant  are  too  vague  and  uncer- 
tain to  enable  us  to  discover  from  them  alone  what 
the  terms  of  the  contract  are.  Without  violating  the 
rules,  we  cannot  ascertain  the  contract  which  the 
courts  are  asked  to  enforce.  Indeed,  we  are  in  doubt 
whether  there  was  a  contract  at  all,  since  from  the 
legitimate  evidence  it  does  not  appear  that  the  minds 
of  the  parties  met  and  agreed  to  the  same  thing  in 
the  same  sense.  We  are  of  the  opinion  that  fhe  case 
is  within  the  statute,  and  that  the  finding  is  contrary 
to  law.    20  Cyc  258 ;  1  Mechem,  Sales  §§426,  433,  443. 

Appellee  has  not  deemed  it  worth  while  to  file  a 
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brief,  and  the  observations  of  the  Supreme  Court  on 
such  indifference  are  applicable  here.  Walls  v.  State, 
ex  rel.  (1895),  140  Ind.  16, 23, 38  N.  E.  177 ;  Ewbank's 
Manual  §190. 

The  judgment  is  reversed,  and  the  trial  court  is 
directed  to  sustain  the  motion  for  a  new  trial. 

Note.— Reported  in  118  N.  E.  827.     See  under  (2)  20  Cyc  270,  9 
Am.  Dec.  188. 


W.  T.  Rawleigh  Medical  Company  v.  Van  Winkle 

BT  AL. 

[No.  9,477.     Filed  February  28,  1918.] 

1.  Sales. — Sale  of  Goods. — Contract. — CotistruciUm. — ^Where  a 
seller  of  drugs  and  medicines  was  obligated  by  the  contract  of 
sale  to  'instruct  and  advise  the  buyer,  who  purchased  for  resale, 
as  to  the  best  methods  of  selling  the  goods,  and  in  pursuance  to 
such  agreement  mailed  to  the  buyer  booklets  and  letters  sug- 
gesting that  he  leave  samples  with  prospective  purchasers,  to  be 
finally  purchased  and  paid  for  only  in  event  that  they  proved 
satisfactory,  the  buyer  could  not  escape  liability  for  samples  so 
delivered  and  not  paid  for,  in  the  absence  of  anything  in  either 
the  booklets  or  the  letters,  or  in  the  contract,  indicating  that  the 
buyer  should  be  excused  from  payment  for  such  articles,    p.  27. 

2.  Sales. — Sale  of  Goods. — Right  to  Return. — Where  defendant, 
who  purchased  drugs  and  medicines  from  plaintiff  under  a  con- 
tract not  authorizing  their  return,  sent  back  a  quantity  of  unsold 
goods  at  the  direction  of  one  representing  himself  to  be  plaintiff's 
traveling  auditor,  but  did  not  list  them  on  certain  inventory 
blanks  as  required  by  plaintiff's  custom  in  such  cases,  and  plain- 
tiff informed  defendant  that  it  refused  to  receive  the  goods  back 
for  that  reason  and  that  it  would  not  do  so  unless  they  were 
properly  inventoried  on  blanks  furnished  for  that  purpose  and 
the  freight  paid,  defendant,  having  failed  to  comply  with  the 
conditions  imposed  by  plaintiff,  cannot  avoid  liability  for  the 
articles  so  returned  on  plaintiff's  refusal  to  accept  the  same, 
pp.  29,  31. 

3.  Principal  and  Aget^t. —Authonty  of  Agent. —Proof, ^Declara- 
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tions. — The  authority  of  an  agent  cannot  be  proved  by  his  declara- 
tions alone,  p.  30. 
4.  Sales. — Contract, — Construction. — ^A  provision  of  a  contract  for 
the  sale  of  goods,  payment  of  which  was  secured  by  written 
guaranty,  that  the  seller  did  not  obligate  itself  to  honor  the 
buyer's  orders  for  goods,  if  his  account  was  at  any  time  in  an 
unsatisfactory  condition,  was  for  the  benefit  of  the  seller,  and  not 
the  buyer  or  his  guarantors,    p.  31. 

From  Johnson  Circuit  Court ;  William  E.  Deupree, 
Judge. 

Action  by  the  W.  T.  Eawleigh  Medical  Company 
against  Robert  Van  Winkle  and  others.  From  a  judg- 
ment for  defendants,  the  plaintiff  appeals.  Reversed. 

Hall  S  Pell,  for  appellant. 
Miller  &  White,  for  appellees. 

Caldwell,  J. — ^Appellant,  a  corporation  of  Free- 
port,  Illinois,  brought  this  action  against  appellee 
Robert  VanWinkle,  and  his  coappellees,  William  F. 
McCord,  Jonathan  Allen  and  Frank  VanWinkle,  to 
recover  for  goods  sold  and  delivered  to  appellee  Rob- 
ert VanWinkle  under  a  certain  written  contract  exe- 
cuted by  him  and  appellant  on  November  20, 1908,  the 
performance  of  which  by  Robert  VanWinkle  was 
guaranteed  by  his  coappellees  in  writing  indorsed  on 
the  contract.  A  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellees. 

The  sole  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial,  under  which  assignment  the 
sufficiency  of  the  evidence  is  challenged.  To  deter- 
mine the  sufficiency  of  the  evidence  requires  an  out- 
line of  the  issues.  The  contract  and  guaranty  are 
exhibited  with  the  complaint.  The  former  is  in  sub- 
stance as  follows :  That  Robert  desired  to  purchase 
of  appellant  at  wholesale  prices,  on  credit,  to  sell  to 
consumers  at  retail  prices  fixed  by  appellant,  medi- 


26  APPELLATE  COURT  OF  INDIANA, 

W.  T.  Rawleigh  Medical  Ck>.  v.  Van  Winkle~67  Ind.  App.  24. 

■  II  .    ■  ii 

cines,  stock  foods,  etc.  Robert  agreed  to  pay  for  the 
goods  by  retoitting  to  appellant  weekly  one-half  of  his 
receipts,  and  to  make  payment  in  full  within  a  reason- 
able time  after  the  termination  of  the  contract  for  any 
cause.  Appellant  agreed  to  fill  all  reasonable  orders 
made  by  Robert  for  goods,  and  to  deliver  such  goods 
on  board  cars  at  Freeport,  Illinois,  provided  his 
account  was  in  satisfactory  condition,  and  to  furnish 
to  him  free  of  charge  a  reasonable  amount  of  adver- 
tising matter,  report  and  order  blanks,  and  to  give 
him  free  of  charge,  after  he  began  work,  instructions 
and  advice  through  letters,  bulletins  and  booklets,  as 
to  the  best  methods  of  selling  the  goods  to  consumers. 
<rhe  contract  specified  that  it  was  to  be  in  force  only 
so  long  as  Robert's  account  and  the  amount  of  his 
purchases  were  satisfactory  to  appellant,  and  that 
Robert  or  his  guarantors  might  be  released  from  the 
contract  at  any  time  by  paying  in  cash  the  balance 
due  appellant  on  the  account.  A  bill  of  particulars 
filed  with  the  complaint  discloses  an  account  stated 
under  date  of  December  30,  1911,  amounting  to 
$1,488.92,  and  goods  thereafter  purchased  from  time 
to  time  up  to  March  12, 1913,  aggregating  $887.73,  or 
a  total  of  $2,376.65,  with  credits  of  weekly  payments 
between  January  1, 1912,  and  October  9, 1913,  aggre- 
gating $1,476.95,  leaving  a  net  balance  due  appellant 
of  $899.70. 

Appellee  Robert  Van  Winkle  answered  in  four  para- 
graphs :  First,  general  denial.  Second,  in  substance 
that  the  account  sued  on  was  composed  of  two  items : 
First,  of  goods  received  from  appellant  with  direc- 
tions to  deliver  them  to  prospective  customers  as  sam- 
ples, and  not  to  be  paid  for  if  they  proved  to  be  worth- 
less; that  they  did  prove  to  be  worthless  and  were 
not  paid  for;  second,  goods  amounting  to  $131.32 
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which  were  returned  to  appellant  by  its  direction,  and 
which  were  received  and  accepted  by  appellant.  The 
third  paragraph  was  to  the  effect  that  the  goods  sued 
for  were  worthless ;  the  fourth  paragraph,  payment. 

The  other  appellees  answered  in  five  paragraphs: 
First,  general  denial ;  second,  practically  the  same  as 
Robert's  third;  third  and  fifth,  that  the  goods  sued 
for  were  delivered  to  Robert  under  a  new  contract 
made  without  the  knowledge  or  consent  of  such  appel- 
lees, by  the  terms  of  which  Robert  was  required  to 
and  did  deliver  such  goods  to  prospective  customers 
as  free  samples,  and  not  to  be  paid  for,  and  that  such 
customers  did  not  pay  for  them ;  fourth,  that  in  viola- 
tion of  the  written  contract  between  appellant  and 
Robert,  the  former  sold  to  the  latter  the  goods  sued 
for  when  his  account  was  not  in  a  satisfactory  con- 
dition. 

Appellant  introduced  evidence  making  a  prima 

fade  case,  to  the  effect  that  it  sold  and  delivered  goods 

to  Robert  from  time  to  time  after  the  execution 

!•  of  the  written  contract,  and  under  its  terms, 
and  that  Robert  made,  weekly  payments  there- 
under, and  that  on  January  1, 1912,  the  balance  due  on 
Robert 's  account  after  deducting  all  weekly  payments 
was  $1,488.92.  Under  date  of  January  2, 1912,  Robert 
acknowledged  in  writing  over  his  signature  that  such 
balance  was  correct.  That  thereafter  from  time  to 
time  the  appellant  sold  and  delivered  to  Robert  goods 
amouHtiug  to  $887.73,  the  last  sale  having  been  made 
on  March  12,  1913;  that  the  contract  between  the 
parties  was  terminated  September  27,  1913,  and  that 
after  January  4, 1912,  Robert  made  weekly  payments 
on  his  accoilnt  amounting  to  $1,476.95,  the  last  pay- 
ment having  been  made  October  9,  1913,  and  the  bal- 
ance due  being  $899.70. 
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There  was  no  evidence  that  any  part  of  the  sum 
sued  for  had  been  paid.  There  was  some  evidence 
that  of  the  goods  sued  for  about  $16  worth  at  the 
retail  price,  or  $8  worth  at  the  wholesale  price,  was 
of  no  value.  There  was  no  other  evidence  in  support 
of  the  answer  of  no  consideration.  The  evidence 
offered  in  support  of  Robertas  second  paragraph  of 
answer,  and  the  third  and  fifth  paragraphs  filed  by 
the  other  appellees  was  to  the  following  effect :  As  a 
preliminary,  it  will  be  remembered  that  the  written 
contract  obligated  appellant  to  instruct  and  advise 
Robert  free  of  charge,  by  means  of  letters,  bulletins 
and  booklets,  as  to  the  best  methods  of  selling  to  con- 
sumers the  products  which  he  purchased  of  appellant. 
After  Robert  commenced  business,  appellant  at 
various  times  between  August,  1909,  and  September, 
1911,  mailed  to  him  circular  letters  on  the  general 
subject  of  urging  him  to  speed  up  his  sales,  and  sug- 
gestiug  as  a  wise  plan  that /experience  had  proved  to 
be  most  effective  that  he  leave  samples  of  certain 
medicines  and  other  products  with  prospective  pur- 
chasers to  be  tried,  and  to  be  finally  purchased  and 
paid  for  only  in  case '  such  medicines  and  other 
products  proved  to  be  satisfactory.  Booklets  were 
introduced  in  evidence  also  containing  advice  and  sug- 
gestions of  the  same  general  nature.  These  letters 
and  booklets  were  mailed  to  Robert  by  appellant  in 
discharge  of  its  agreement  to  do  so,  as  contained  in 
the  written  contract.  They  are  plain  and  unam- 
biguous in  their  terms,  and  it  is  within  the  province 
of  this  court  to  construe  them.  We  find  nothing  in 
them  that  tends  to  prove  that  goods  which  Robert  was 
advised  to  deliver  to  prospective  customers  as  sam- 
ples, and  as  above  indicated,  were  not  intended  to  be 
paid  for  by  them.    Neither  do  we  find  in  such  advice 
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and  suggestions  any  element  of  a  new  contract 
between  appellant  and  Robert.  On  the  contrary,  such 
advice  and  suggestions  were  given  and  made  pursuant 
to  an  obligation  of  the  written  contract  to  that  effect. 

The  evidence  disclosed  that  Robert  shipped  back  to 

appellant  goods  of  the  value  of  $131.32.    The  facts 

were  as  follows:     There  was  nothing  in  the 

2.  original  contract  that  authorized  Robert  to 
return  to  appellant  any  goods  purchased  and 
received  by  him  under  the  contract,  and  nothing  obli- 
gating appellant  to  receive  any  such  goods  if  so 
returned,  n  Robert  testified  that  a  Mr.  Salsman  called 
on  him  in  June,  1913,  and  represented  that  he  was  a 
traveling  auditor  of  appellant,  and  directed  him  to 
reship  to  appellant  certain  unsold  goods;  that  some 
of  such  goods  had  been  returned  to  Robert  by  pur- 
chasers as  unsatisfactory,  but  what  portion  thereof 
had  been  so  returned  Robert  was  unable  to  say ;  that 
he  kept  such  goods  until  in  February,  1914,  and  then 
crated  them  carefully  and  shipped  them  to  appellant. 
Appellant  refused  to  receive  them.  There  was  evi- 
dence that  it  was  appellant  ^s  custom  in  dealing  with 
its  customers  to  receive  back,  and  credit  such  cus- 
tomers with  the  value  of  any  unsold  goods  so 
returned,  on  certain  conditions  which  were  set  out  in 
certain  inventory  blanks,  among  such  conditions 
being  that  such  customers  were  required  to  prepay 
the  freight  and  certain  charges  of  unpacking,  check- 
ing up,  etc.,  and  that  the  goods  must  be  in  good  condi- 
tion, and  that  the  goods  so'returned  must  be  listed  on 
such  inventory  blanks,  and  a  copy  of  the  list  mailed 
to  appellant.  There  was  no  evidence  that  Robert  had 
any  knowledge  of  such  custom  unless  he  received  it 
from  such  inventory  blanks,  copies  of  which  appel- 
lant claimed  to  have  mailed  to  him  both  before  and 
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after  he  shipped  such  goods  back  to  appellant,  but 
which  Robert  denied  that  he  had  received.    Robert  in 
returning  the  goods  listed  them  on  a  different  sort  of 
blank  not  containing  such  conditions,  one  copy  of 
which  he  mailed  to  appellant.    Under  date  of  Feb- 
ruary 18,  1914,  appellant  mailed  a  letter  to  Robert 
acknowledging  the  receipt  of  a  bill  of  lading  for  goods 
so  returned,  and  notifying  him  that  if  he  desired 
appellant  to  accept  such  goods  they  must  be  properly 
listed  on  inventory  blanks,  copies  of  which  the  letter 
stated  were  inclosed,  and  that  he  must  prepay  the 
freight,  etc.,  and  that  if  he  desired  the  goods  to  be 
accepted,  he  must  act  promptly.     By  letter  dated 
March  11, 1914,  appellant  acknowledged  the  receipt  of 
a  list  of  the  goods  made  out  on  an  order  blank  rather 
than  an  inventory  blank,  and  in  addition  reptoted  sub- 
stantially the  statements  contained  in  the  letter  of 
February  18.    These  letters  informed  Robert  that  the 
goods  were  in  the  possession  of  the  railroad  company, 
and  had  not  been  received  or  accepted  by  appellant, 
and  that  appellant  would  not  accept  or  receive  them 
unless  Robert  complied  with  the  conditions  on  which 
appellant  under  its  custom  of  doing  business  accepted 
returned  goods.    Robert  received  such  letters  in  due 
course,  but  ignored  them.   As  we  have  said,  the  writ- 
ten contract  did  not  authorize  Robert  to  return  goods, 
and  did  not  obligate  appellant  to  accept  them  if 
returned.    The  evidence  was  not  sufficient  to  justify 
him  in  returning  the  goods 'pursuant  to  the  direction 
of  Mr.  Salsman.    There  was  no  proper  evidence  to 
show  that  Mr.  Salsman  was  the  agent  or  representa- 
tive of  appellant.    It  is  true  that  there  was  evi- 
3.     dence  that  he  stated  to  Robert  that  he  was  a 
traveling  auditor  of  appellant,  but  agency  can- 
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not  be  proved  by  the  declarations  of  the  agent 

2.  alone.  Johnston  Harvester  Co.  y.  Bartley 
(1882),  81  Ind.  406.  There  was  no  evidence 
that  appellant  learned  that  Salsman  had  directed  the 
goods  to  be  returned,  and  no  evidence  that  it  ratified 
any  such  direction  by  accepting  them  or  otherwise. 
Appellant  planted  itself  on  its  custom  that  governed 
in  the  return  of  goods,  and  Robert,  although  afforded 
abundant  opportunity  to  do  so,  failed  and  refused  to 
comply  with  such  custom.  The  evidence,  therefore, 
was  not  sufficient  to  entitle  Robert  to  credit  for  the 
value  of  the  goods  which  he  attempted  to  return. 

Respecting  the  fourth  paragraph  of  answer  filed  by 

the  appellee  other  than  Robert,  such  paragraph  was 

predicated,  as  we  have  said,  on  a  certain  pro- 

4.  vision  of  the  written  contract  to  the  effect  that 
appellant  did  not  obligate  itself  to  honor  Rob- 
ertas orders  for  goods,  if  his  account  at  any  particular 
time  was  in  an  unsatisfactory  condition.  While  we 
believe  that  this  provision  of  the  contract  was  inserted 
for  the  benefit  of  appellant  rather  than  appellee,  it 
may  be  said  further  that  a  careful  investigation  of  the 
evidence  as  set  out  in  the  briefs  fails  to  disclose  that 
any  goods  were  sold  or  delivered  to  Robert  after 
appellant  had  made  any  statement  that  his  account 
was  in  an  unsatisfactory  condition,  if  such  a  state- 
ment was  made. 

There  was  other  evidence  which  in  a  general  way 
bears  upon  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.  Thus,  as  we  have  said, 
appellant  made  its  last  shipment  of  goods  to  Robert 
on  March  12,  1913.  Under  the  respective  dates  of 
September  28  and  October  25, 1912,  and  April  28  and 
May  15,  1913,  he  wrote  letters  to  appellant  on  the 
general  subject  of  his  desire  to  continue  in  the  busi- 
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ness,  and  declaring  his  purpose  to  pay  and  discharge 
his  account  as  rapidly  as  possible,  in  none  of  which 
did  he  express  any  dissatisfaction  with  reference  to 
the  state  of  his  account.  He  wrote  to  the  same  effect 
under  date  of  September  30, 1913,  after  appellant  had 
terminated  his  contract,  expressing  his  desire  to  con- 
tinue in  the  business,  and  requesting  that  he  might  be 
permitted  to  do  so  by  sending  cash  with  each  order. 
Without  expressing  any  opinion  as  to  the  amount  of 
Robertas  unpaid  account  as  disclosed  by  the  evidence, 
we  conclude  that  the  evidence  was  insufficient  to  sus- 
tain the  verdict.  Other  questions  presented  are  not 
considered  or  decided,  as  they  are  not  likely  to  arise 
on  a  retrial. 

Judgment  is  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

Note.— Reported  in  118  N.  E.  834.    See  under  (2)  35  Cyc  254. 


Leslie  v.  Ebner,  Administrator. 

[No.  10,014.    Motion  to  dismiss  overruled  October  25,  1917.    Opinion 

filed  March  l)  1918.] 

1.  ExECUTOBS  AND  Administbatobb. — Claims  Against  Estate, — Prac- 
tice.—Motion  for  New  Trial.— Statute,— JJnder  §2843  Bums  1914, 
Acts  1883  p.  156,  providing  that  the  trial  of  claims  filed  against 
decedents'  estates  shall  be  conducted  as  in  ordinary  civil  cases, 
the  rules  of  procedure  in  civil  causes  should  be  followed  where 
applicable,  so  that  motions  for  new  trial  are  contemplated  as  in 
civil  causes,    p.  36. 

2.  Appeal.— Bond.— Tirwe  for  FUing,— Statute,— Under  §2978  Bums 
1914,  Acts  1913  p.  65,  relating  to  apiieals  and  providing  that  an 
appeal  bond  must  be  filed  within  thirty  days  after  the  decision 
complained  of.  the  time  begins  to  run  from  the  rendering  of  final 
judgment,    p.  36. 


NOVEMBER  TERM,  1917;  33 


Leslie  v.  Ebner,  Admr. — 67  Ind.  App.  32. 


3.  Executors  and  Admiitistbators. — Claims  Against  Estate. — 
Time  for  Taking  Appeal, — ^In  civil  causes,  which  include  trials 
of  claims  against  decedents'  estates,  the  thirty  days  after  decision 
for  filing  an  appeal  bond,  as  provided  by  §2978  Burns  1914,  Acts 
1913  p.  65,  begins  to  run  from  the  time  of  overruling  the  motion 
for  new  trial  when  filed  after  the  rendering  of  Judgment,  p.  36. 

4.  Appeal.— Filing  Transcript.— Time.— Under  §2978  Bums  1914, 
Acts  1913  p.  65,  relating  to  appeals  from  decisions  growing  out 
of  matters  connected  with  decedents'  estates  and  providing  that 
the  appeal  bond  shall  be  filed  within  thirty  days  after  Judgment 
and  the  transcript  within  ninety  days  after  filing  the  appeal  bond, 
where  one  whose  interests  are  adverse  to  the  estate  prosecutes 
an  appeal,  he  is  entitled  to  120  days  from  the  rendering  of  final 
Judgment  within  which  to  file  his  transcript  in  the  appellate 
tribunal,  although  the  appeal  bond  may  have  been  filed  within  less 
than  the  thirty  days;  and  an  administrator,  even  though  not 
required  to  furnish  an  appeal  bond,  has  the  same  period  of  time 
in  which  to  file  the  transcript  on  appeal,    p.  37. 

5.  Appeal. — Briefs. — Defects. — Necessity  of  Objections. — Statute. — 
Under  §3  of  the  act  of  1917,  Acts  1917  p.  523,  requiring  appellee, 
within  fifteen  days  after  the  time  for  filing  appellant's  brief  has 
expired,  to  file  objections  to  the  record  and  briefs,  pointing  out 
wherein  the  rules  of  court  have  not  been  complied  with,  ana  pro- 
viding that  failure  to  do  so  is  a  waiver  of  defects,  where  appellee 
did  not  file  objections,  the  court  is  authorized  to  examine  the 
record,  including  the  evidence,  to  determine  the  merits  of  the 
appeal,  though  appellant  has  not  complied  with  the  rules  of  court 
in  that  his  statement  of  the  evidence  consists  largely  of  con- 
clusions with  nothing  to  indicate  the  source  of  such  evidence,  and 
bis  i)oints  and  authorities  consist  largely  of  abstract  proposi- 
tions of  law.    p.  40. 

d.  CoBFOBATioNs.1 — StocJc  SuhscriptUm. — Collateral  Agreements. — 
Effect. — An  agreement  made  by  one  selling  shares  of  cor- 
porate stock  that,  if  the  notes  given  for  the  stock  were  paid  by 
the  maker,  the  amount  thereof  shall  be  repaid  out  of  the  first 
dividends  declared  and  that  dividends  declared  on  the  stock  of 
the  company's  financial  agent  might  be  appropriated  for  that  pur- 
pose, did  not  amount  to  an  agreement  that  the  notes  should  be 
treated  as  a  mere  loan  of  the  maker's  credit,  and  that  they  should 
be  required  to  be  paid  only  from  dividends,    p.  40. 

7.  Bills  and  Notes. — Promissory  Notes. — Actions. — Defenses. — 
Fraud. — Burden  of  Proof. — In  an  action  on  a  promissory  note, 
where  defendant  alleged  that  the  execution  of  the  note  was  pro- 
cured by  fraud,  he  had  the  burden  of  proof  on  that  issue,  p.  41. 

VOL.  67—3, 
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8.  Ck>RPOBATiONS. — Stock  Suiscrivtions, — Fraud, — Evidmice, — Suf- 
ficiency.— In  an  action  on  promissory  notes  given  in  payment  of  a 
stock  subscription  in  a  mining  company  wliere  defendant  alleged 
that  the  execution  of  the  notes  was  procured  by  fraudulent  repre- 
sentations by  the  corporation's  financial  agent  that  the  company 
owned  valuable  mining  properties  in  Mexico, evidence  showing  that 
at  the  time  the  notes  were  executed  the  company  had  acquired 
valuable  mining  properties  in  Mexico  and  that  it  thereafter 
extended  its  holdings  until  it  owned  five  mines,  that  it  had,  under 
the  supervision  of  its  engineers,  constructed  substantial  buildings, 
installed  machinery,  had  done  considerable  work  at  a  large 
expense  in  developing  the  mines,  and  i>artially  completed  a  wagon 
road  to  a  railroad  connection  twenty  miles  away,  that  the  mines 
had  actually  produced  a  large  amount  of  ore  bearing  gold,  silver, 
iron  and  copper  in  paying  quantities,  and  that,  until  the  com- 
pany was  forced  to  suspend  operations  because  of  a  civil  war  in 
Mexico,  its  property  was  of  the  value  of  several  million  dollars, 
is  insufficient  to  show  that  the  representations  alleged  were  false 
and  fraudulent,    p.  41. 

9.  Evidence. — AdTndasiHlity. — Documentary  Evidence. — Identifica- 
tion,— It  is  improper  to  admit  in  evidence  written  communica- 
tions in  the  form  of  exhibits  where  they  are  not  sufficiently 
identified,    p.  44. 

From  Daviess  Circuit  Court;  James  W.  Ogdon, 
Judge. 

Action  by  Frank  W.  Leslie  on  a  claim  against  Law- 
rence A.  Ebner,  administrator  of  the  estate  of  Joseph 
L.  Ebner,  deceased.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Reversed. 

Milton  S.  Hastings,  Josiah  G.  Allen,  Arthur  W. 
Allen,  William  H.  Dailey  and  Clem  V.  Hoke,  for 
appellant. 

L.  E.  Ritchey,  for  appellee. 

Caldwell,  J. — Appellant  has  appealed  from  a  judg- 
ment rendered  against  him  on  a  claim  filed  against 
the  estate  of  appellee  ^s  decedent.  Appellee  moves  to 
dismiss  the  appeal.  The  facts  are  as  follows :  Judg- 
ment w^s  rendered  on  December  23,  1916.    Appel- 
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lant's  motion  for  a  new  trial  was  overruled  on  Feb- 
ruary 24, 1917,  and  thereafter  on  that  day  he  filed  his 
appeal  bond.  The  transcript  was  filed  in  this  court  on 
June  18,  1917.  This  court  did  not  extend  the  time 
within  which  to  file  the  appeal  bond.  It  appears  then 
that  the  appeal  bond  was  not  filed  within  thirty  days 
after  the  judgment  was  originally  rendered.  It  ap- 
pears also  that  the  transcript  was  not  filed  within 
ninety  days  after  the  filing  of  the  bond,  or  within  120 
days  after  the  judgment  was  originally  rendered,  but 
that  it  was  filed  within  120  days  after  the  overruling 
of  the  motion  for  a  new  trial.  The  parties  agree  that 
§2978  Bums  1914,  Acts  1913  p.  65,  governs  respecting 
both  the  time  within  which  and  the  manner  of  perfect- 
ing the  appeal.  Literally  that  section  is  to  the  effect 
that  the  appeal  bond  must  be  filed  within  thirty  days 
after  the  decision  complained  of,  in  the  absence  of  an 
extension  of  time  granted  by  the  appellate  tribimal, 
and  that  the  transcript  must  be  filed  within  ninety 
days  after  the  filing  of  the  bond.  Appellee  contends 
that  December  23,1916,  the  day  on  which  the  judgment 
was  originally  rendered,  marks  the  teginning  of  the 
time  limited  for  the  filing  of  the  bond,  and  that  conse- 
quently it  was  not  filed  within  the  thirty-day  period. 
Appellant,  however,  insists  that  the  overruling  of  the 
motion  for  a  new  trial,  where  that  event  is  subse- 
quent to  the  original  rendering  of  judgment,  is  the 
beginning  of  the  period  so  limited,  and  consequently 
that  the  bond  was  filed  in  time.  It  is  appellee 's  second 
contention  that  in  any  event  the  filing  of  the  bond  is 
the  beginning  point  of  the  time  within  which  the 
transcript  must  be  filed,  and  that  it  must  be  filed 
within  ninety  days  thereafter,  while  appellant  argues 
that  under  the  statute  the  rendering  of  the  final  judg- 
ment, in  this  case  the  overruling  of  the  motion  for  a 
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new  trial,  sets  to  run  the  time  within  which  both  the 
bond  and  the  transcript  must  be  filed,  and  that  the 
former  must  be  filed  within  thirty  days  and  the  latter 
\vithin  thirty  days  plus  ninety  days,  or  120  days  there- 
after. It  will  be  observed  that  here  the  bond  was  filed 
on  the  day  on  which  the  motion  for  a  new  trial  was 
overruled,  and  the  transcript  was  filed  114  days 
thereafter.  We  proceed  to  consider  the  various  argu- 
ments advanced  by  the  parties  to  support  their  respec- 
tive contentions : 

Section  2843  Burns  1914,  Acts  1883  p.  56,  provides 

in  substance  that  the  trial  of  claims  filed  against 

decedent's  estates  shall  be  conducted  as  in 

1.  ordinary  civil  cases.    It  follows  that  where  the 
statute  does  not  specify  the  practice  in  the  trial 

of  such  claims,  the  rules  of  procedure  in  civil  causes 
should  be  followed  where  applicable.'  Goodhuh  v. 
Estate  of  Hornung  (1891),  127  Ind.  181,  26  K  E.  770. 
It  results  that  in  trials  of  claims  filed  against  dece- 
dent's estates,  motions  for  a  new  trial  are  contem- 
plated as  in  civil  causes.  Boots  v.  Griffith  (1883),  89 
Ind.  246;  McCondhey's  Estate  v.  Foster  (1898),  21 
Ind.  App.  416,  52  N.  E.  619;  Lester  v.  Lester ^  Exr. 
1880),  70  Ind.  201;  Henry,  Probate  Law  §§274,  284. 
While,  literally,  §2978,  supra,  is  to  the  effect  that 
the  appeal  bond  must  be  filed  within  thirty  days  after 
the  ^  *  decision ' '  complained  of,  the  rendering  of 

2.  the  final  judgment  in  fact  marks  the  beginning 
of  such  time.    Galentine  v.  Brubaker  (1896), 

147  Ind.  458,  46  N.  E.  903. 
In  civil  causes  where  the  filing  of  a  motion  for  a 
new  trial  is  subsequent  to  the  rendering  of  the 

3.  judgment,  the  time   specified  by  statute  for 
taking  an  appeal  begins  to  run  from  the  time 
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of  overniling  the  motion.  Blaemire  v.  Barnes  (1909) , 
173  Ind.  657,  91  N.  E.  232. 

It  follows  that  February  24,  1917,  rather  than 

December  23,  1916,  is  the  date  from  which  must  be 

counted  the  time   granted  by   §2978,  supra, 

4.  within  which  to  file  the  appeal  bond.  The  bond 
was  filed  on  that  day,  and  consequently  within 
time.  The  transcript  was  filed  114  days  thereafter, 
and  consequently  within  120  days  after  the  overruling 
of  the  motion  for  a  new  trial,  but  not  within  ninety 
days  after  the  filing  of  the  appeal  bond.  Where  the 
party  whose  interests  are  adverse  to  the  estate  prose- 
cutes an  appeal  under  §2978,  supra,  the  courts  hold, 
apparently  in  conflict  with  the  literal  reading  of  the 
section,  that  he  is  entitled  to  120  days  from  the  ren- 
dering of  the  final  judgment  within  which  to  file  his 
transcript  in  the  appellate  tribunal,  although  the 
appeal  bond  may  have  been  filed  within  less  than  the 
thirty  days  specified.  Thomas  v.  Davis,  Admr. 
(1916),  64  Ind.  App.  378,  115  N.  E.  961;  Simons  v. 
Simons  (1891),  129  Ind.  248,  28  N.  E.  702.  See,  also, 
Lindley  v.  Darnall,  Admr.  (1899),  24  Ind.  App.  399, 
56  N.  E.  861 ;  VaU  v.  Page  (1910),  175  Ind.  126,  93  N. 
E.  705. 

The  holding  is  the  same  where  an  administrator  of 
an  estate  appeals,  he  not  being  required  to- file  an 
appeal  bond.  Willis  v.  Ferguson  (1916) ,  62  Ind.  App. 
563,  111  N.  E.  810.  See,  also,  Crittenberger  v.  State, 
etc..  Trust  Co.  (1916),  63  Ind.  App.  151,  114  N.  E. 
225. 

Motion  to  dismiss  is  overruled. 

Opinion  on  Merits. 

Caldwell,  J. — Appellant  filed  in  the  clerk's  office 
of  the  Knox  Circuit  Court  a  claim  in  five  paragraphs 
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against  the  estate  of  Joseph  L.  Ebner,  deceased, 
appellee's  decedent.  Each  paragraph  of  the  claim 
was  based  on  a  promissory  note  purporting  to  have 
been  executed  by  decedent  to  Charles  P.  Reiniger,  and 
indorsed  by  the  latter  and  also  by  the  Reiniger  Min- 
ing and  Smelting  Company  by  its  treasurer,  Joseph 
H.  Brant.  The  first  of  these  notes  was  dated  Decem- 
ber 23,  1913,  the  next  three,  March  2,  1914,  and  the 
remaining  one  June  20,  1914.  By  their  terms  they 
matured  as  follows,  respectively :  January  1,  March 
2  and  September  2,  1915,  April  10,  1916,  and  August 
1, 1915.  They  were  given  for  the  following  respective 
amounts:  $500,  $750,  $750,  $1,000  and  $1,000.  The 
form  of  each  of  the  notes  was  such  as  to  constitute  it 
a  negotiable  instrument  under  the  Uniform  Nego- 
tiable Instruments  Act  (Acts  1913  p.  120,  ^9089a  et 
seq.  Burns  1914).  Each  paragraph  of  the  claim 
alleged  in  substance  that,  before  the  maturity  of  the 
note  upon  which  such  paragraph  was  predicated, 
Reiniger  indorsed  it  for  value  to  the  Reiniger  Mining 
and  Smelting  Company,  and  that  the  latter  before  its 
maturity  indorsed  it  for  value  to  appellant.  The 
claims  having  been  disallowed  were  transferred  for 
trial,  and  by  regular  proceedings  were  thereafter 
venued  from  the  Knox  Circuit  Court  to  the  Daviess 
Circuit  Court.  In  the  latter  court  appellee  filed  an 
amended  answer  in  four  paragraphs,  and  to  the  fol- 
lowing effect :  First,  general  denial ;  second,  that  the 
Peoples  Savings  Bank,  of  Van  Wert,  Ohio,  rather 
than  appellant,  was  the  real  party  in  interest ;  third, 
no  consideration,  and  that  appellant  took  the  notes 
with  notice ;  fourth,  that  Reiniger  procured  the  execu- 
tion of  the  notes  by  false  and  fraudulent  representa- 
tions, and  that  appellant  took  with  notice.    The  reply 
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was  a  general  denial.  A  trial  resulted  in  a  finding 
and  judgment  in  favor  of  appellee. 

Appellant  questions  the  sufficiency  of  the  evidence. 
It  therefore  becomes  necessary  to  outline  more  fully 
the  fourth  paragraph  of  answer.  Although  not 
directly  alleged,  it  is  a  fair  inference  from  this  para- 
graph that  the  notes  were  given  in  consideration  of 
certain  shares  of  the  capital  stock  of  the  Eeiniger 
Mining  and  Smelting  Company  issued  to  decedent. 
The  fraudulent  representatiotis  by  virtue  of  which  it 
is  alleged  that  the  execution  of  the  notes  in  suit  was 
procured  were  to  the  following  effect:  That  said 
company  was  the  owner  of  certain  rich  and  valuable 
mines  in  the  State  of  Sonora,  Mexico,  and  that  in  and 
about  such  mines  there  was  mineral  ore  ready  for  the 
market  of  the  value  of  $2,000,000;  that  the  capital 
stock  of  the  company  was  principally  owned  by  Eein- 
iger  himself,  and  would  yield  enormous  dividends  to 
the  stockholders  in  the  near  future.  It  is  alleged  that 
such  representations  were  false  and  iPraudulent,  and 
that  by  reason  of  them  decedent  was  induced  to  exe- 
cute the  notes  in  suit,  and  that  neither  such  mining 
property  nor  the  capital  stock  of  the  company  was, 
or  had  been  at  any  time  of  any  value.  It  is  alleged 
also  that  as  a  further  inducement  to  the  execution  of 
such  notes  Eeiniger  agreed  with  decedent  that  the 
dividends  arising  from  the  operation  of  the  mines 
should  meet  and  pay  the  notes  as  they  severally 
matured,  and  that  the  execution  of  such  notes  should 
be  treated  as  a  loan  of  the  credit  of  decedent  in  the 
promotion  of  the  mining  enterprise,  and  to  the  end 
that  dividends  arising  therefrom  could  and  would  pay 
said  notes.  As  we  have  said,  it  is  alleged  also  that 
appellant  took  the  notes  with  knowledge  of  the  facts. 

Appellee  insists  that  appellant  has  not  complied 
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with  the  rules  of  this  coart,  in  that  his  statement  of 
the  evidence  consists  largely  of  conclnsions, 

5.  with  nothing  to  indicate  the  source  of  such  evi- 
dence ;  and  also  in  that  his  points  and  authori- 
ties consist  largely  of  abstract  propositions  of  law, 
and  that  therefore  nothing  is  presented  for  our  con- 
sideration. Appellee  in  the  main  is  correct  in  his 
contention.  However,  this  appeal  is  governed  by  the 
act  of  1917  (Acts  1917  p.  523).  Under  ^3  of  that 
act  it  is  made  the  duty  of  an  appellee,  within  fifteen 
days  after  the  time  for  filing  the  appellant's  brief  has 
expired,  to  file  in  the  office  of  the  clerk  of  this  court 
his  objections  to  the  record  and  briefs,  pointing  out 
wherein  he  beUeves  the  rules  of  this  court  have  not 
been  complied  with;  and  his  failure  so  to  do  is  a 
waiver  of  any  defects  in  the  record  or  briefs.  Under 
the  circumstances,  we  are  authorized  to,  and  in  this 
case  have,  examined  the  record  in  order  that  we 
might  determine  the  merits  of  this  appeal,  including 
the  evidence,  the  sufficiency  of  which  we  proceed  to 
consider. 

We  fail  to  discover  any  evidence  sustaining  the 

allegation  that  as  an  inducement  to  the  execution 

of  the  notes  Beiniger  agreed  that  the  transac- 

6.  tion  wherein  such  notes  were  executed  should 
be  treated  as  a  mere  loan  of  the  credit  of  the 

decedent,  and  that  such  notes  should  be  required  to 
be  paid  only  from  dividends  declared  on  the  capital 
stock,  and  arising  out  of  the  profits  from  the  opera- 
tion of  the  mines.  Whatever  the  evidence  discloses 
respecting  such  an  agreement  was  embodied  in  cer- 
tain receipts  signed  by  Reiniger  at  the  time  of  the 
execution  of  some  of  the  notes  in  suit,  and  acknowl- 
edging the  receipt  of  such  notes  in  consideration  of 
certain  shares  of  the  capital  stock  of  the  mining  com- 
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pany  delivered  to  Ebner,  and  to  the  effect  that  the 
notes  being  paid,  the  amount  thereof  paid  by  dece- 
dent should  be  repaid  to  him  out  of  the  first  dividends 
declared  by  said  company,  and  that  dividends 
declared  on  Eeiniger's  stock  might  be  appropriated 
for  that  purpose.  The  receipts  were  to  the  effect  that 
on  the  payment  of  the  notes  by  Ebner,  and  on  the 
declaring  of  dividends  on  Eeiniger's  stock,  such  divi- 
dends should  be  used  to  repay  Ebner,  and  Ebner 
should  hold  the  stock  in  consideration  of  his  having 
advanced  the  amount  of  money  represented  by  the 
notes  for  the  use  of  the  company  in  developing  the 
property.  The  evidence  does  not  disclose  any  breach 
of  such  agreement,  for  the  reason,  as  hereinafter  indi- 
cated, that  no  dividends  have  been  declared  on  the 
capital  stock  of  the  company. 

Bespecting  the  alleged  fraudulent  representations, 

it  may  be  said  that  there  was  abundant  evidence  that 

Eeiniger  represented  to  decedent  that  the  com- 

7.  pany  was  the  owner  of  a  number  of  valuable 
mining  properties  in  the   State   of   Sonora, 

Mexico.  The  burden  was  on  appellee  to  prove  the 
fraud  alleged.  A  very  careful  study  of  the  record 
fails  to  disclose  any  evidence  that  such  representa- 
tions were  either  false  or  fraudulent. 

In  a  general  way  the  further  and  uncontradicted 

evidence  was  to  the  following  effect:    Prior  to  the 

execution  of  the  notes  in  suit,  Eeiniger  acquired 

8.  certain  mining  properties  in  the  State  of  Son- 
ora, Mexico.  Thereafter  and  before  the  execu- 
tion of  the  notes,  the  Eeiniger  Mining  and  Smelting 
Company,  a  foreign  corporation,  was  organized  with 
a  nominal  capital  stock  of  2,000,000  shares  of  one 
dollar  each,  about  $900,000  of  which  was  held  by 
Beiniger.     Thereafter  the  company  acquired  other 
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mining  properties  in  the  state  of  Sonora,  until  it  held 
and  owned  five  mines,  some  of  which  to  an  extent  had 
been  worked  before  either  Reiniger  or  the  company 
acquired  them.  An  early  arrangement  was  made  by 
which  Reiniger  was  constituted  the  financial  agent  of 
the  company,  and  as  such  was  authorized  to  sell  stock 
at  twenty-five  cents  on  the  dollar,  receiving  cash  for 
the  company,  or  taking  notes  in  his  own  name  for  the 
company  and  to  be  transferred  to  it.  At  different 
times,  as  indicated  by  the  dates  of  the  notes  in  suit, 
Ebner  purchased  the  stock  of  the  company  through 
Reiniger  or  his  representative,  and  executed  sudi 
notes  therefor,  his  holdings  as  represented  by  such 
notes  being  16,000  shares,  which  he  or  his  estate  still 
holds  and  owns.  There  was  no  evidence  that  such 
stock  had  been  tendered  to  the  company.  In  pur- 
chasing such  stock  and  executing  such  notes,  although 
.there  is  no  direct  evidence  to  that  effect,  it  is  a  fair 
inference  that  he  was  induced  to  do  so  by  representa- 
tions made  by  Reiniger  that  the  naining  properties 
owned  by  the  company  were  exceedingly  rich  and  val- 
uable. These  mines  were  situated  several  hundred 
miles  from  the  United  States  border,  and  twenty  miles 
from  a  railroad.  At  the  time  of  the  execution  of  these 
notes  the  company  had  in  mind  to  complete  a  wagon 
road  from  the  mines  to  the  railroad  connection  for  the 
transportation  of  machinery  and  materials  to  the 
mine,  and  the  mine  products  to  the  railroad,  a  consid- 
erable part  of  the  construction  of  which  road  had  been 
completed.  The  company  had  employed  in  and  about 
the  mines  at  different  times  from  fifteen  to  125  men, 
the  number  at  any  particular  time  depending  on  the 
ability  to  supply  food  and  other  materials ;  and  had 
in  its  employ  and  actually  at  work  at  the  mine  engi- 
neers, assistant  engineers  and  superintendents,  who 
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were  receiving  substantial  salaries.  It  had  con- 
structed substantial  buildings,  installed  machinery, 
had  done  considerable  work  in  developing  the  mines, 
and  had  spent  in  the  mining  operations  something 
like  $60,000,  aside  from  the  road  construction.    There 

m 

were  many  tons  of  ore  that  had  been  actually  mined 
ready  for  transportation,  some  of  which  had  been 
mined  by  this  company,  and  the  rest  by  those  who 
had  worked  the  mines  at  an  earlier  day.  This  ore  was 
of  a  nature  to  produce  minerals  in  paying  quantities. 
The  minerals  consisted  of  gold,  silver,  iron  and  cop- 
per. The  company  had  established  at  the  mine  its 
own  assay  plant,  and  tests  of  the  mining  products  dis- 
closed that  they  were  ore  bearing  in  paying  quanti- 
ties. By  the  testimony  of  persons  apparently  compe- 
tent to  speak  it  appeared  that  the  mineral  producing 
rock  that  had  been  actually  removed  from  place  was 
of  the  value  of  several  million  dollars.  On  account  of 
civil  war  in  Mexico,  which  eventually  spread  to  and 
over  the  state  of  Sonora,  culminating  in  President 
Wilson's  ad^dce  that  all  Americans  leave  Mexico,  the 
company  was  compelled  to  suspend  operations  in 
1915.  As  we  have  said,  the  evidence  showed  that  at 
the  time  Ebner  executed  the  notes  in  suit,  this  com- 
pany's property  was  of  the  value  of  several  million 
dollars,  and  that  such  value  would  have  continued  had 
conditions  remained  normal,  and  that,  even  taking 
into  consideration  the  unsettled  situation  in  Mexico, 
such  property  was  of  the  value  of  something  like 
$100,000  after  the  company  was  compelled  to  suspend 
operations,  and  that  at  the  time  of  the  trial  the  com- 
pany had  a  substantial  accumulation  of  cash,  besides 
securities  owned  by  it,  derived  from  the  sale  of  cor- 
porate stock. 
Under  such  circumstances  it  is  only  by  speculation 
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that  we  would  be  able  to  hold  that  the  evidence  showed 
such  representations  to  be  false  and  fraudulent. 
Although  the  real  facts  may  be  otherwise  than  as 
indicated  by  the  evidence,  we  are  impressed  that  the 
officers  and  members  of  the  company  believe  that  the 
mining  properties  are  intrinsically  of  great  value,  and 
that  such  value  might  be  translated  into  tangible 
profits,  were  it  not  for  the  unfortunate  conditions 
existing  in  Mexico. 

Before  the  maturity  of  the  notes,  the  company 
desired  to  create  a  fund  to  be  used  in  the  purchase  of 
additional  machinery  to  be  installed  at  the  mines,  and 
to  that  end  the  company  borrowed  $20,000  on  notes 
signed  by  ^Jie  company  and  certain  of  its  officers  and 
members,  and  which  loan  was  negotiated  through 
appellant,  and  also  sold  the  notes  in  suit  to  appellant, 
he  paying  face  value  therefor.  The  fraud  not  having 
been  proved,  it  is  not  necessary  for  us  to  consider 
whether  appellant's  title  is  characterized  by  the  ele- 
ments that  constitute  a  good-faith  holding.  The  evi- 
dence failed  to  establish  that  appellant  is  not  the  real 
party  in  interest.  We  are  required  to  hold  that  the 
evidence  was  insufficient  to  sustain  the  finding. 

It  is  urged,  also,  that  the  court  erred  in  admitting 
in  evidence  defendant's  exhibits  from  one  to  twenty- 
five  inclusive.    These  exhibits  for  the  most  part 

9.  consisted  of  what  purported  to  be  written  com- 
munications from  Reiniger  to  Ebner.  With- 
out taking  these  exhibits  up  in  detail,  it  is  sufficient 
to  say  that  a  number  of  them  were  not  sufficiently 
identified  to  render  them  properly  admissible  in  evi- 
dence. 

No  question  is  presented  respecting  the  burden  of 
allegation  and  proof  of  the  elements  of  a  good-faith 
holding,  where  the  suit  is  by  an  endorsee  immediate 
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or  remote  against  a  maker  of  a  negotiable  instrument, 
and  where  the  defense  is  fraud  or  illegality,  and  also 
where  it  is  want  or  failure  of  consideration.  On  that 
question,  see  First  Nat.  Bank,  etc.  v,  RuM  (1890), 
122  Ind.  279,  23  N.  E.  766;  Harbison  v.  Bank,  etc. 
(1867),  28  Ind.  133,  92  Am.  Dec.  308;  Giber  son  v. 
Jolley  (1889),  120  Ind.  301, 22  N.  E.  306;  Union  Trust 
Co.  V.  Adams  (1913),  54  Ind.  App.  166, 101 N.  E.  741 ; 
Bunting  v.  Mick  (1892),  5  Ind.  App.  289,  31  N.  E. 
378,  1055;  Bright  Nat.  Bank  v.  Hartman  (1915),  61 
Ind.  App.  440, 109  N.  E.  846 ;  Galvin  v.  Meridian  Nat. 
Bank,  etc.  (1891),  129  Ind.  439,  28  N.  E.  847 ;  Boxell  v. 
Bright  Nat.  Bank  (1915),  184  Ind.  631,  112  N.  E.  3. 
See,  also,  ^9089dl  et  seq.  Burns  1914,  Acts  1913 
p.  120, 126. 

Judgment  reversed,  with  instructions  to  sustain 
motion  for  a  new  trial,  and  with  permission  to  reform 
the  pleadings  if  desired. 

Note.— Reported  In  117  N.  E.  511,  118  N.  E.  829.  Ck>rporation8 : 
distinction  between  sabscriptions  for  stock  and  offers  or  agree- 
ments to  subscribe  therefor,  81  Am.  Dec.  392. 


Kokomo  Steel  and  Wire  Company  v.  Griswold. 

[No.  9,916.     Filed  October  11,  1917.     Motion  to  reinstate  appeal 

overruled  March  1,  1918.] 

Master  and  Servant. — Workmen* a  Compensation  Act. — Appeal. — 
Time  for  Perfecting. — As  the  Industrial  Board,  under  §00  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392)  has  no  au- 
thority to  review  an  award  by  the  full  board,  the  time  for  per- 
fecting an  appeal  begins  to  run  from  the  date  of  the  award  so 
made,  regardless  of  an  attempted  review  thereof. 

From  the  Industrial  Board  of  Indiana. 
Proceedings  for  compensation  under  the  Work- 
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men's  Compensation  Act  by  Eugene  Griswold  against 
the  Kokomo  Steel  and  Wire  Company.  From  an 
award  for  applicant,  the  defendant  appeals.  Dis- 
missed. 

Taylor,  Carter  <&  Wright,  for  appellant. 

John  0.  Spahr  and  Samuel  W.  Huls,  for  appellee. 

HoTTEL,  C.  J. — ^This  is  an  appeal  from  an  order  of 
the  Industrial  Board  of  Indiana.  Appellee  has  moved 
to  dismiss  the  appeal  on  the  ground  that  it  was  not 
perfected  within  thirty  days  from  the  date  of  the  final 
award  made  by  said  board. 

The  record  discloses  the  following  facts :  On  Janu- 
ary 22, 1917,  a  hearing  of  said  cause  was  had  **  before 
the  full  Industrial  Board  of  Indiana,''  and  after  con- 
sidering the  evidence  such  full  board  rendered  its 
finding  and  made  a  final  order  and  award  which  is  set 
out  in  full.  On  January  27,  1917,  appellant  filed  its 
application  for  review  by  such  full  board  on  the 
grounds:  (1)  That  said  award  is  not  sustained  by  the 
evidence;  (3)  that  said  award  is  contrary  to  law.  It 
appears  from  an  indorsement  on  the  back  of  said 
application,  as  set  out  in  the  record,  that  on  February 
10,  1917,  said  cause  was  taken  up  for  review  by  such 
full  board,  argument  was  heard  thereon,  after  which 
said  cause  was  taken  under  advisement  by  such 
board.  Following  this,  the  record  shows  an  entry  of 
date  February  19,  1917,  in  which  (we  quote  from 
appellant's  brief)  **the  full  board  made  and  entered 
its  finding  of  facts  and  ruling  of  law  and  its  award 
upon  review  in  the  exact  language  of  the  original 
award  theretofore  entered  on  the  22nd  day  of  Janu- 
ary, 1917." 

The  transcript  was  filed  March  19,  1917.  .  This 
record  presents  the  exact  question  which  this  court 
had   before   it   in   the   case   of   Kingan   S   Co.   v. 
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Buford  (1917),  65  Ind.  App.  182,  116  N.  E.  754,  in 
which  it  was  held  that  under  ^60  of  the  Workmen  ^s 
Compensation  Act  (Acts  1915  p.  392),  the  right  of 
review  in  such  cases  by  the  full  board  is  authorized 
only  in  cases  where  the  original  hearing  and  award 
was  by  less  than  the  full  board.  It  follows  that  the 
original  finding  and  award  in  this  case  is  the  final 
award  of  s^d  board,  from  the  date  of  which  the  time 
for  perfecting  the  appeal  began  to  run,  and  that  the 
appeal  not  having  been  perfected  within  thirty  days 
from  such  date,  it  must  be  and  is  dismissed. 

Note. — ^Reported  In  117  N.  E.  265.     Workmen's  compensation: 
review  and  appeal  tmder  act,  L.  R.  A.  1916A  163,  266,  1917D  186. 


HxjBBABD  V.  First  State  Bank  op  Bourbon  et  aIi. 

[No.  8,801.    Filed  December  19,  1916.    Rehearing  denied  April  4, 

1917.    Transfer  denied  March  1, 1918.] 

1.  Bills  and  Notes. — Incomplete  Note, — NegotiahUity. — ^A  note, 
incomplete  by  reason  of  the  omission  therefrom  of  the  date  of 
execution  and  the  name  of  the  payee,  is  not  negotiable  under  the 
law  merchant  in  Indiana,    p.  57. 

2.  Bills  and  Notes. — Incomplete  "Note, — Negotiability, — Statutes. — 
A  note,  incomplete  by  reason  of  the  omission  of  the  date  of  exe- 
cution and  the  name  of  the  payee,  is  negotiable  under  {§9071, 
9072  Bums  1914,  §§5501,  5502  R.  S.  1881,  so  as  to  vest  the  prop- , 
erty  in  an  assignee  or  "bona  fide  holder  for  value,    p.  57. 

S.  Bnxs  AND  Notes.— rBt'K  of  Exchange, — Action  Against  Drawer 
or  Indorser, — Evjidence. — A  bona  fide  holder  for  value  of  a  pur- 
ported bill  of  exchange,  which  does  not  show  to  whom  it  is  pay- 
able, may  maintain  an  action  thereon  against  the  persons  who 
executed  or  indorsed  it,  and  under  appropriate  averments  may 
show  by  parol  from  whom  the  consideration  moved,  to  whom  the 
instrument  was  delivered  by  the  maker  or  indorser,  and  who  is 
in  fact  the  owner  and  bona  fide  holder,  and  all  facts  attending 
the  execution  and  transfer  of  the  instrument    p.  58. 
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4.  Bills  and  Notes. — Action  on  Incomplete  Note. — Supplying 
Omissiona, — Evidence. — ^Though  a  note  is  incomplete  by  reason 
of  the  absence  of  the  name  of  the  payee  and  the  date  of  execu- 
tion, it  may  nevertheless  support  a  valid  obligation,  and  in  a  salt 
thereon,  under  allegations  in  the  complaint  that  the  omissions 
were  by  mutual  mistake  of  the  parties,  the  date  of  execution 
could  be  properly  inquired  into  and  ascertained  from  the  evi- 
denca    p.  59. 

5.  Bills  and  Norsa — Actions  on  Incomplete  N'Oie, — Issues. — 
Evidence.-^Jn  an  action  against  the  maker  and  indorser  of  a 
note  from  which  the  name  of  the  payee  and  the  date  of  execu- 
tion had  been  omitted,  where  the  complaint  alleged  that  the 
omissions  were  by  mistake  of  the  parties  and  the  scrivener  and 
that  the  note  was  given  to  be  used  as  collateral  security,  evi- 
dence showing  the  circumstances  under  which  the  note  was 
signed,  and  the  intention  of  the  parties  was  admissible,    p.  63. 

6.  Bills  and  Notes. — Negotiable  Note. — Assignment. — Right  to 
8ue.—8tatutes.—Vnder  |§9071,  9072  Bums  1914.  8§5501.  5502 
R.  S.  1881,  providing  that  all  promissory  notes,  bills  of  exchange, 
etc.,  signed  by  any  person  who  promises  to  pay  money,  shall  be 
negotiable  by  indorsement  and  that  the  assignee  may  recover  in 
bis  own  name,  where  one  furnished  the  money  Intended  to  be 
raised  by  the  use  of  an  incomplete  note,  he  obtained  a  definite 
interest  in  the  note  which  he  could  assign  to  a  bank  for  a  valu- 
able consideration,  whereby  it  became  the  real  party  in  interest 
and  entitled  to  collect  whatever  was  due  upon  the  obligation,  p.  64. 

7.  Pledges. — Incomplete  Promissory  Note. — Use  as  Collateral  Se- 
curity.— Effect. — In  executing  a  promissory  note,  which  was  to 
be  used  as  collateral  security  and  which  was  incomplete  by  rea- 
son of  the  absence  of  the  date  of  execution  and  the  name  of  the 
payee,  the  maker  authorized  its  use  as  collateral  security  for  a 
loan  of  any  amount  obtainable  for  any  period  of  time  within 
the  three  years  the  note  was  to  run  before  its  maturity,    p.  64. 

8.  Principal  and  Sueety. — Accommodation  Note. — Discharge  of 
Surety. — ^Where  the  continued  use  of  a  note  as  collateral  security 
without  an  indorsement  was  fully  within  the  intention  of  the  par- 
ties and  the  plan  originally  adopted  for  raising  the  money  to 
which  a  maker  lent  his  name  for  the  accommodation  of  a  tech- 
nical institute,  the  acceptance  of  the  renewal  note  without  the 
indorsement  of  the  president  of  the  institution  did  not  in  any 
way  violate  the  maker's  contract  so  as  to  discharge  him  from 
liabiUty.    pp.  64,  65. 

9.  Pbincipal  and  Subety'. — Departure  from  Contract. — Discharge 
of  Surety. — ^A  surety  is  relieved  from  his  contract  by  dealings 
or  arrangements  between  his  principal  and  the  creditor,  to  which 
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he  is  not  a  party,  and  which  constitute  a  departure  from  the 
contract  which  may  possibly  vary  or  enlarge  his  liability  without 
his  consent    p.  65. 

From  Marion  Superior  Court  (88,900) ;  Charles 
Orbison,  Judge. 

Action  by  the  First  State  Bank  of  Bourbon,  Indi- 
ana, against  William  H.  Hubbard  and  James  H. 
Matchett.  From  a  judgment  for  plaintiff  against 
both  defendants,  and  for  defendant  Matchett  on  his 
cross-complaint  against  defendant  Hubbard,  Hubbard 
appeals.    Affirmed. 

Daniel  Wait  Howe  and  George  H.  Batchelor,  for 
appellant. 

Frederick  E.  Matson,  Edward  E.  Gates  and  James 
A.  Ross,  for  appellees. 

Felt,  C.  J. — ^This  is  a  suit  on  a  note  by  appellee 
First  State  Bank  against  appellee  Matchett  and  ap- 
pellant Hubbard,  in  which  the  bank  obtained  judg- 
ment for  $2,200  and  costs  against  both  defendants, 
and  in  which  appellee  Matchett  obtained  judgment 
on  his  cross-complaint  against  appellant,  ordering  the 
property  of  the  latter  levied  upon  and  sold  to  satisfy 
the  judgment  before  levying  upon  the  property  of  the 
cross-complainant. 

The  complaint  is  in  three  paragraphs  and  there 
were  numerous  other  pleadings  in  the  case. 

Appellant  has  assigned  as  error  the  overruling  of 
his  separate  demurrer  to  each  paragraph  of  the  com- 
plaint; the  sustaining  of  the  separate  demurrer  of 
appellee,  the  First  State  Bank  of  Bourbon,  Indiana, 
to  the  sixth,  seventh  and  ninth  paragraphs  of  appel- 
lant's answer  to  the  first  paragraph  of  complaint; 
the  sustaining  of  said  appellee 's  demurrer  to  the  six- 
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teenth  paragraph  of  answer  to  the  third  paragraph 
of  complaint;  error  in  each  of  the  conclusions  of  law 
stated  on  the  special  finding  of  facts. 

Omitting  formal  averments,  the  first  paragraph  of 
complaint  alleges  in  substance  that  on  March  1, 1909, 
the  Winona  Technical  Institute  and  appellant  Hub- 
bard, by  their  promissory  note,  promised  to  pay  to 
James  H.  Matchett,  three  years  from  that  date,  the 
sum  of  $2,000  with  interest  and  attorney's  fees,  a  copy 
of  which  note  is  made  a  part  of  the  complaint  as 
exhibit  A;  that  before  its  maturity  Matchett  by  in- 
dorsement on  the  note  transferred  and  assigned  the 
same  to  the  First  State  Bank  of  Bourbon,  Indiana,  as 
follows,  to  wit :  *  *  For  value  received  I  hereby  assign 
this  note  to  First  State  Bank  (signed)  James  H. 
Matchett/'  That  appellant  executed  said  note  as 
surety  by  indorsing  his  name  on  the  back  thereof; 
that  by  reason  of  the  mutual  mistake  of  the  parties 
and  the  scrivener  who  wrote  the  note,  the  date  and 
name  of  the  payee  were  left  blank;  that  said  note 
was  delivered  to  said  Matchett  who  was  intended  to 
be  and  in  fact  was  the  payee. 

^^Exhibit  A 

**$2,000.00        Indianapolis,  Ind., 190. . 

**  Three  years  after  date,  we  promise  to  pay 

to  the  order  of two  thousand 

dollars,  with  interest  at per  cent,  per 

annum  from until  paid,  and  ten 

per  cent,  attorney's  fees.  Negotiable  and  pay- 
able at  the  Union  National  Bank,  Indianapolis, 
Indiana.  Value  received  without  any  relief  what- 
ever from  valuation  or  appraisement  laws.  Tl^e 
drawers  and  endorsers  severally  waive  present- 


NOVEMBER  TERM,  1917.  51 


Hubbard  v.  First  State  Bank,  etc.— 67  Ind.  App.  47. 


ment,  protest,  and  notice  of  protest  and  non-pay- 
ment of  this  note. 

*  *  The  Winona  Technical  Institute, 
**By  S.  0.  Dickey,  President 

*'Due  

**  Endorsements: 

Wm.  H.  Hubbard/' 

The  gist  of  the  second  paragraph  of  complaint  i^ 
that  on  February  20,  1909,  the  Winona  Technical 
Institute  borrowed  from  James  H.  Matchett,  $2,000, 
and  executed  to  him  therefor  its  promissory  note  due 
in  sixty  days ;  that  contemporaneously  therewith,  and 
to  induce  the  loan  of  said  money,  the  Winona  Tech- 
nical Institute  and  appellant  Hubbard  executed  and 
delivered  to  said  Matchett,  as  collateral  security  for 
said  loan,  a  certain  promissory  note,  particularly  de- 
scribed, and  being  the  identical  note  set  out  as  exhibit 
A  with  the  first  paragraph  of  complaint;  that  said 
principal  note  for  $2,000,  due  in  sixty  days,  was  re- 
newed from  time  to  time  by  the  Winona  Technical 
Institute,  until  on  December  17,  1909,  a  final  renewal 
note  for  $2,000,  due  in  sixty  days,  was  executed  by 
it;  that  before  the  maturity  thereof,  and  before  the 
maturity  of  said  collateral  note,  said  Matchett  for 
value  received  sold  and  assigned  both  of  said  notes 
to  appellee  First  State  Bank,  and  duly  assigned  said 
collateral  note  to  it  by  indorsement  on  the  back  there- 
of as  follows : 

**For  value  received,  I  hereby  assign  this  note 
to  the  First  State  Bank. 

'*  (Signed)  James  H.  Matchett.'' 

That  thereafter  the  Winona  Technical  Institute 
became  insolvent,  and  a  receiver  was  appointed  who 
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took  charge  of  its  property;  that  said  First  State 
Bank  filed  with  the  receiver  its  claim  on  the  principal 
promissory  note  aforesaid,  but  no  part  of  the  same 
has  been  paid,  and  said  company  is  insolvent  and  does 
not  have  assets  suflScient  to  pay  said  debt  or  any  part 
thereof;  that  by  reason  thereof,  said  collateral  note 
so  indorsed  by  appellant  is  due  and  unpaid. 

The  third  paragraph  of  complaint  is  substantially 
the  same  as  the  second,  except  it  is  averred  therein 
that  the  note  sued  upon  was  executed  by  appellant 
for  the  acconamodation  of  the  Winona  Technical  Insti- 
tute to  enable  it  to  borrow  money  upon  its  own  indi- 
vidual note  by  using  said  note  of  appellant  as  collat- 
eral security,  and  thereafter  on  February  20, 1909,  it 
borrowed  from  James  H.  Matchett,  on  its  individual 
note,  $2,000,  and  gave  the  note  in  suit  as  collateral 
security  therefor. 

The  memorandum  accompanying  the  separate  de- 
murrer to  each  paragraph  of  the  complaint  alleged 
that  neither  paragraph  states  facts  sufficient  to  con- 
stitute a  cause  of  action  against  appellant,  because: 
(1)  The  note  sufed  on  fails  to  show  the  date  of  its 
execution;  (2)  it  fails  to  show  when  it  is  payable; 
(3)  it  fails  to  show  to  whom  it  is  payable;  (4)  the 
averments  fail  to  show  appellant  liable  on  the  note 
either  as  principal,  surety  or  indorser ;  (5)  the  allega- 
tions fail  to  show  that  due  diligence  was  used  by 
appellee  bank  to  collect  said  note  of  the  Winona  Tech- 
nical Institute,  the  principal  thereof. 

To  the  first  paragraph  of  complaint  appellant  filed 
answer  in  ten  paragraphs,  the  first  of  which  was  a 
general  denial.  The  others,  except  the  sixth,  seventh, 
and  ninth,  in  substance  allege  that  appellee  First 
State  Bank  is  not  the  real  party  in  interest;  that 
appellee  James  H.  Matchett  is  the  real  party  in  inter- 
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est;  want  of  consideration;  payment;  that  when  ap- 
pellee Matchett  took  the  renewal  or  second  principal 
note  from  Winona  Technical  Institute,  he  accepted 
the  same  without  the  indorsement  of  8.  0.  DicJkey, 
who  had  indorsed  the  first  princpal  note.  The  sub- 
stance of  the  sixth  paragraph  of  answer  is  that  in 
1908,  Winona  Technical  Institute  requested  appellant 
to  sign  the  note  sued  upon  as  an  accommodation 
indorser  to  enable  it  to  use  such  note  as  collateral 
security  in  borrowing  money;  that  thereupon,  with- 
out any  consideraton  therefor,  he  signed  said  note  as 
such  acconmaodation  indorser  and  delivered  the  same 
to  Winona  Technical  Institute.  The  answer  then 
alleges  the  borrowing  of  the  money,  the  execution  of 
the  note  on  February  20,  1909,  by  Winona  Technical 
Institute  to  Matchett  for  $2,000,  due  in  sixty  days,  ' 
and  that  the  note  was  indorsed  by  Solomon  C.  Dickey ; 
that  the  note  now  sued  on  was  used  as  collateral 
security  for  said  note  of  February  20, 1909 ;  appellee 
Matchett  accepted  in  payment  of  said  note  of  Febru- 
ary 20, 1909,  a  note  of  like  amount,  due  in  sixty  days, 
signed  by  Winona  Technical  Institute,  but  not  in- 
dorsed or  signed  by  said  Dickey ;  that  Matchett  fraud- 
ulently assigned  the  note  sued  on  to  appellee  First 
State  Bank,  after  its  maturity,  to  enable  said  bank  to 
collect  same  as  a  bona  fide  holder  for  value,  and  to 
avoid  defenses  thereto  against  appellee  Matchett. 
The  seventh  paragraph  of  answer  is  substantially 
like  the  sixth,  except  instead  of  alleging  the  second 
principal  note  was  accepted  as  payment  of  the  first, 
it  is  charged  that  the  time  of  payment  was  extended 
without  the  knowledge  or  consent  of  appellanf.  The 
ninth  paragraph  is  the  same  as  the  sixth,  except  the 
additional  averment  that  the  second  principal  note 
was  accepted  in  payment  of  the  first,  and  likewise  the 
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third  in  payment  of  the  second ;  that  Matchett  wrote 
upon  the  face  of  the  second  note  *  *  Paid,  June  16, 1909, 
J.  H.  Matchett,'*  and  surrendered  same  to  Winona 
Technical  Institute.  The  answers  to  the  second  and 
third  paragraphs  of  complaint  were  in  the  main  simi- 
lar to  those  addressed  to  the  first  paragraph.  The 
sixteenth  paragraph,  addressed  to  the  third  para- 
graph of  complaint,  in  substance  charges  that  appel- 
lant executed  the  note  sued  on  without  any  considera- 
tion and  as  an  accommodation  indorser  only,  and 
then  sets  out  in  detail  the  facts  as  above  shown  in 
regard  to  the  several  renewal  notes  for  the  money 
borrowed  from  Matchett. 

Issues  were  joined  on  the  affirmative  paragraphs 
of  answQr  and  appellant  also  filed  a  cross-complaint, 
in  which  he  sought  to  have  the  note  sued  on  adjudged 
paid  and  satisfied,  and  he  also  asked  an  order  direct- 
ing the  holder  thereof  to  deliver  the  same  to  him,  and 
that  appellee  Matchett  be  enjoined  from  transferring 
the  same.  Appellee  Matchett  also  filed  a  cross-com- 
plaint against  appellant,  in  which  he  sought  to  have 
any  judgment  rendered  upon  the  note  in  suit  direct 
that  the  property  of  Winona  Technical  Institute  and 
of  appellant  be  first  levied  upon  and  exhausted  before 
such  judgment  be  enforced  against  him.  Issues  were 
duly  joined  on  all  the  pleadings,  and  on  due  request 
the  court  made  a  special  finding  of  facts  and  stated 
its  conclusions  of  law  thereon. 

The  court  found  the  facts  to  be  substantially  as 
alldged  in  the  complaint,  and  we  therefore  set  out  only 
such  portions  of  the  finding  as  deal  with  questions 
that  were  in  any  way  controverted  at  the  trial.  The 
finding  shows  the  execution  of  the  note  in  the  form 
above  set  out  on  January  20,  1909;  that  appellant 
on  request  of  Winona  Technical  Institute  indorsed 
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his  name  oji  the  back  thereof,  and  authorized  Solomon 
C  Di6key,  president  of  said  institute,  to  deliver  and 
pledge  said  note  as  collateral  security  to  any  person, 
firm  or  corporation  who  might  thereafter  loan  money 
to  it,  and  authorized  said  Dickey  to  fill  all  blanks  left 
in  said  note  by  inserting  therein  the  date  and  the 
name  of  the  payee  or  person  from  whom  such  loan 
should  be  procured;  that  no  consideration  moved  to 
appellant  for  such  indorsement,  and  he  executed  the 
note  only  for  the  accommodation  of  Winona  Tech- 
nical Institute ;  that  at  the  time  the  note  was  so  exe- 
cuted it  was  not  known  how  much  money  would  be 
borrowed,  nor  that  the  same  would  be  procured  from 
sa^d  Matchett ;  that  the  sum  of  $2,000  was  borrowed 
from  Matchett  on  February  20, 1909,  and  the  note  of 
the  institute  given  therefor  by  S.  C.  Dickey,  president, 
due  in  sixty  days,  which  note  was  indorsed  by  S,  C. 
Dickey,  and  the  note  executed  by  appellant  was  de- 
livered to  appellee  Matchett  as  collateral  security  for 
such  loan;  that  at  the  time  of  the  delivery  of  said 
collateral  note  to  Matchett  said  Dickey  neglected  to 
fill  the  blanks  therein,  and  nothing  was  said  on  that 
subject  by  the  parties  to  the  transaction.  The  finding 
also  shows  the  execution  of  the  renewal,  note  on  April 
21,  1909,  without  the  indorsement  of  Dickey,  and  the 
several  renewal  notes  as  alleged ;  that  the  note  in  suit 
was  left  as  collateral  security  for  said  loan  from  Feb- 
ruary 20,  1909,  with  each  of  said  renewal  notes,  and 
on  each  of  such  renewal  notes  there  was  written, 
"Hubbard  note  as  collateral,*'  and  the  same  was  a 
separate  undertaking  for  the  payment  of  the  loan 
aforesaid;  that  appellant  had  no  knowledge  until 
more  than  two  years  after  the  execution  of  the  sixth 
renewal  note  on  December  17,  1909,  of  the  execution 
of  the  former  notes  for  said  loan,  or  that  the  note  of 


56  APPELLATE  COURT  OF  INDIANA, 

Hubbard  v.  First  State  Bank,  etc. — 07  Ind.  App.  47. 

February  20, 1909,  had  been  indorsed  by  S.  C.  Dickey, 
or  that  the  note  so  indorsed  had  been  surrendered  by 
appellee  Matchett  to  the  institute ;  that  prior  to  June 
14,  1912,  appellee  Matchett  sent  the  note  in  suit  to 
the  Continental  National  Bank  of  Indianapolis  for 
collection,  and  the  same  was  returned  unpaid;  that 
on  June  14, 1912,  Matchett  sold,  assigned,  transferred 
and  delivered  the  sixth  renewal  note  aforesaid  to 
appellee  bank,  for  value  received,  and  at  the  same 
time  delivered  to  said  bank  the  note  in  suit  duly  as- 
signed as  alleged.  The  finding  then  sets  out  efforts 
to  collect  the  note  and  some  correspondence  between 
Matchett  and  appellant  in  1910  and  1912,  in  regard 
to  the  collection  of  the  note  and  appellant  ^s  liability 
thereon  and  appellant  ^s  refusal  to  pay  the  sanie;  that 
when  the  note  of  February  20, 1909,  became  due  S.  C. 
Dickey  was  solvent  and  able  to  pay  the  debt;  that  this 
suit  was  brought  on  November  14, 1912 ;  that  the  debt 
for  which  the  note  in  suit  was  held  as  collateral 
security  is  due  and  impaid,  and  likewise  the  note  sued 
on  in  this  action ;  that  it  was  the  intention  of  appellant 
and  of  said  Dickey  that  the  name  of  the  person,  from 
whom  the  loan  should  be  procured,  as  contemplated 
when  the  note  in  suit  was  exexcuted,  should  be  in- 
serted in  the  blank  left  for  the  name  of  the  payee  of 
the  note,  and  that  the  date  should  be  inserted  to  cor- 
respond with  the  date  on  which  such  loan  was  ob- 
tained, and  that  the  failure  to  do  so  was  due  to  the 
oversight  and  omission  of  said  Solomon  C.  Dickey; 
that  it  was  intended  that  the  name  of  James  H. 
Matchett  should  be  inserted  as  payee  of  the  note,  and 
that  the  date  thereof  should  be  February  20, 1909. 

The  court  stated  its  conclusions  of  law  in  substance 
as  follows :  (1)  The  law  is  with  the  plaintiff  (appellee 
bank),  ^nd  it  is  entitled  to  recover  from  James  H. 
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Matchett  and  William  H.  Hubbard  the  sum  of  $2,200 ; 
(2)  Matchett  is  entitled  to  the  relief  prayed  in  his 
cross-complaint;  that  the  property  of  said  Hubbard 
be  first  exhausted  before  the  property  of  said  Match- 
ett be  levied  upon  to  pay  and  satisfy  the  judgment. 
The  judgment  follows  the  conclusions  of  law. 

The  principal  questions  arising  upon  the  rulings  of 
the  court  on  the  demurrers  to  the  pleadings  are 
identical  with  those  presented  by  the  exceptions  td 
the  conclusions  of  law  and  the  assignment  based 
thereon,  and  for  that  reason  they  will  be  considered 
together. 

The  first  question  suggested  is  based  on  the  incom- 
pleteness of  the  note  sued  on  by  reason  of  the  absence 
therefrom  of  the  date  of  its  execution  and  the  name 
of  the  payee.    The  note  in  its  incomplete  form 

1.  is  not  negotiable  under  the  law  merchant  in 
this  state.    Gilpin  v.  PeopWs  Bank  (1909),  45 

Ind.  App.  52,  90  N.  E.  91,  and  cases  cited;  Nicely  v. 
Commercial  Bank,  etc.  (1896),  15  Ind.  App.  563,  44 
N.  E.  572,  57  Am.  St.  245 ;  South  Whitley  Hoop  Co.  v. 
Union  Nat.  Bank  (1912),  53  Ind.  App.  446, 101  N.  E. 
824;  Mitchell  v.  St.  Mary  (1897),  148  Ind.  Ill,  113, 
47  N.  E.  224;  Glidden  v.  ^Henry  (1885),  104  Ind.  278, 
1  N.  E.  369,  54  Am.  Bep.  316 ;  1  Daniel,  Negotiable 
Instruments  (6th  ed.)  §§83,  84,  99, 102, 103. 

The  note  sued  on  is  an  "instrument  in  writing'^ 

given  for  the  payment  of  money,  and  is^  negotiable 

under  the  statute  so  as  to  vest  the  property 

2.  thereof  in  an  assignee  or  bona  fide  holder 
thereof  for  value.    §§9071,  9072  Bums  1914, 

§§5501,  5502  B.  S.  1881 ;  McWhorter  v.  Norris  (1893), 
9  Ind.  App.  490,  493,  34  N.  E.  854,  37  N.  E.  21;  Krieg 
V.  Palmer  Nat.  Bank  (1912),  51  Ind.  App.  34,  39, 


58  APPELLATE  COURT  OF  EN  DIANA, 

Hubbard  v.  First  State  Bank,  etc. — 67  Ind.  App.  47. 

95  N.  E.  613;  Melton  v.  Gibson  (1884),  97  Ind.  158; 
Mitchell  V.  St.  Mary,  supra. 

It  is  not  seriously  contended  that  the  execution  and 
delivery  of  the  note  in  its  incomplete  form  authorized 
a  bona  fide  holder  thereof  to  insert  the  date  and  fill 
in  the  name  of  the  payee  in  the  appropriate  blank  left 
therefor  in  the  note,  but  that,  inasmuch  as  neither 
the  date  nor  the  name  of  the  payee  were  actually  so 
inserted,  appellee  bank  acquired  no  right  of  action  by 
reason  of  the  alleged  assignment  and  transfer  of  the 
note  to  it  by  appellee  Matchett. 

In  the  absence  of  averments  to  show  that  the 
holder  of  such  note  acquired  the  same  for  value  and 
was  the  owner  thereof  and  the  real  party  in  interest 
in  the  suit,  there  is  authority  supporting  the  conten- 
tion that  a  suit  on  such  instrument  payable  otherwise 
than  to  bearer,  cannot  be  maintained  by  the  holder 
thereof,  and  that  in  the  absence  of  such  special  aver- 
ments proof  of  the  instrument  in  such  form  will  not 
support  an  action  by  the  holder  thereof  to  recover 
thereon.  Greenhow  v.  Boyle  (1843),  7  Blackf.  56; 
Rich  V.  Starbuck  (1875),  51  Ind.  87,  89,  and  cases 
cited;  1  Daniel,  Negotiable  Instruments  (6th  ed.) 
§§  142, 145. 

But  a  bona  fide  holder  for  value  of  an  instrument 

purporting  to  be  a  bill  of  exchange,  which  does  not 

on  its  face  show  to  whom  it  is  payable,  may 

3.  maintain  an  action  thereon  against  the  persons 
who  executed  or  indorsed  such  instrument, 
in  its  incomplete  form,  and  under  appropriate  avef- 
ments  may  show  by  parol  proof  from  whom  the  con- 
sideration moved,  to  whom  the  instrument  was  deliv- 
ered by  the  maker  or  indorser,  and  who  is  in  fact  the 
owner  and  bona  fide  holder  thereof,  and  all  the  facts 
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and  circumstances  attending  the  execution  and  trans- 
fer of  the  instrument. 

In  such  cases  the  intention  of  the  parties  wlio  put 
the  instrument  in  circulation  is  the  underlying  and 
controlling  principle,  and  when  such  intention  is  as- 
certained, either  from  the  face  of  the  instrument  or 
by  proof  of  extraneous  facts,  or  from  all  of  such 
sources,  it  should  be  followed,  unless  it  contravenes 
some  rule  of  law,  for  by  so  doing  effect  will  be  given 
to  the  letter  and  spirit  of  our  Code,  which  requires 
actions  to  be  brought  in  the  name  of  the  real  party 
in  interest.  Rich  v.  Starbuck,  supra;  Moore  v.  Pendle- 
ton  (1861),  16  Ind.  481,  483;  Ferry  v.  Jones  (1858), 
10  Ind.  226;  Clark  v.  Walker  (1841),  6  Blackf.  82; 
Gothrupt  V.  Williamson  (1878),  61  Ind.  599;  Wells  v. 
Jackson  (1841),  6  Blackf.  40. 

The  absence  of  a  date  on  the  note  in  question 

prima  facie  renders  the  time  of  payment  uncertain 

and  affects  the  negotiability  of  the  instrument, 

4.  but  it  may  nevertheless  support  a  valid  obliga- 
tion, and  under  the  pleadings  in  this  case  the 
date  could  be  properly  inquired  into  and  ascertained 
from  the  evidence.  Bank  of  Houston  v.  Day  (1909), 
145  Mo.  App.  410, 122  S.  W.  756,  758;  1  Daniel,  Nego- 
tiable Instruments  §^^83,  84,  143, 144, 145 ;  2  Am.  and 
Eng.  Ency.  Law  255. 

Appellant  contends  that,  if  liable  at  all,  he  is  only 
liable  as  an  indorser  and  entitled  to  all  the  rights  and 
protection  the  law  accords  an  indorsei*;  that  neither 
the  facts  pleaded  nor  found  show  such  diligence  on 
the  part  of  the  appellee  bank  as  will  establish  liability 
against  him. 

Therefore  we  must  determine  the  character  of  ap- 
pellant's liability,  if  any,  on  the  note  under  the  pe- 
culiar facts  of  this  case.    While  the  facts  are  some- 
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what  unusual,  we  believe  the  question  is  settled  in 
Indiana  under  facts  so  analagous  as  to  render  the 
decision  conclusive  as  to  the  nature  and  character  of 
appellant 's  liability,  and  to  show  that  he  is  liable  pri- 
marily as  a  maier  or  surety,  and  not  as  an  indorser. 
Pool  V.  Anderson  (1888),  116  Ind.  88,  18  N.  E.  445, 
1 L.  E.  A.  712 ;  Oyler  v.  McMurray  (1893),  7  Ind.  App. 
645,  649,  34  '^.  E.  1004;  De  Pauw  v.  Bank  of  Salem 
(1891),  126  Ind.  553,  555,  25  N.  E.  705,  26  N.  E.  151, 
10  L.  R.  A.  46;  Kealing  v.  Vansickle  (1881),  74  Ind. 
529,  532,  39  Am.  Eep.  101 ;  Wells  v.  Jackson,  supra. 

In  Pool  V.  Anderson,  supra,  Pool  sued  Spradling, 
Neff  and  Anderson  on  a  nonnegotiabfe  promissory 
note.  Spradling  and  Neff  signed  the  note  on  its  face, 
and  Anderson  wrote  his  name  across  the  back  before 
it  was  delivered  to  Pool,  the  payee,  who  brought  the 
suit.  Anderson  demurred  to  the  complaint,  and  the 
court  sustained  the  demurrer  on  the  theory  that  he 
was  liable  as  an  indorser  only  and  the  complaint  did 
not  show  facts  sufficient  to  fix  liability  against  him. 
Judge  Mitchell  wrote  the  opinion  of  the  court,  revers- 
ing the  judgment,  and,  among  other  things,  said: 
*'The  present  case  involves  the  liability  of  a  stranger, 
who  signed  his  name  upon  the  back  of  a  paper  not 
negotiable  by  the  law  merchant,  before  it  was  deliv- 
ered to  the  payee,  who  held  the  same  when  the  suit 
was  commenced.  The  inquiry  is.  What  is  the  liability 
or  obligation  of  one  who  thus  signs  to  the  payee? 
The  decisions  of  different  courts  present  an  irrecon- 
cilable conflict  of  views  upon  the  general  subject 
under  consideration.  It  will  be  noted,  however,  that 
the  cases  in  other  jurisdictions  relate  almost  exclu- 
sively to  notes  negotiable  as  inland  bills  of  exchange. 
Whatever  diversity  exists  in  the  decided  cases,  it 
cannot  be  doubted  that  a  stranger  who  writes  his 
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name  on  the  back  of  a  promissory  note  before  it  is 
delivered,  whether  it  be  negotiable  or  nonnegotiable 
according  to  the  law  merchant,  does  so  in  order  to 
give  the  maker  credit,  or  the  note  currency,  and  with 
the  intention  to  pledge  himself  in  some  shape  for  its 
payment.  Eilbert  v.  Finkbeiner,  68  Pa.  St.  243.  All 
the  authorities  concur  in  holding  that  the  act  consti- 
tutes a  contract  which  is  to  be  construed  in  such  a 
way  as  to  render  it  available  to  carry  into  effect  the 
intention  of  the  parties,  consistent  with  settled  rules 
of  law.  Good  v.  Martin,  95  TJ.  S.  90 ;  Rey  v.  Simpson, 
22  How.  341;  15  Cent.  L.  J.  82.^'  The  learned  judge 
then  reviewed  the  decisions  on  the  subject  beginning 
with  Wells  v.  Jackson,  supra,  and  pointed  out  certain 
inconsistencies  in  the  decisions,  and  finally  adopted 
the  rule  declared  in  Wells  v.  Jackson,  supra,  to  the 
effect  that  the  blank  indorsement  of  nonnegotiable 
paper,  made  at  or  prior  to  its  delivery,  and  unex- 
plained by  extrinsic  testimony,  confers  upon  the 
payee  the  authority  to  hold  the  indorser  primarily 
liable  on  the  original  contract,  as  a  surety  or  joint 
promisor,  but  that  a  similar  unexplained  indorsement 
of  paper  negotiable  under  the  law  merchant  renders 
such  indorser  liable  only  as  an  indorser,  with  the 
usual  and  ordinary  rights  and  privileges  incident 
thereto.  **But  that  in  either  case,  the  liability  de- 
signed to  be  assumed,  and  the  authority  intended  to 
be  given  by  the  indorsement,  may  be  explained  by  the 
attendant  circumstances,  and  the  prima  facie  respon- 
sibility be  changed  into  one  of  another  kind.^'  Con- 
tinuing, the  opinion  of  Judge  Mitchell  states :  * '  The 
proposition  *  *  *  must  resolve  itself  into  the 
following  inquiry :  Can  a  stranger  who  signs  an  ordi- 
nary promissory  note  not  negotiable  by  the  law  mer- 
chant, under  the  circumstances  disclosed  in  the  pres- 
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ent  case,  stand  in  the  relation  of  an  indorser  to  the 
payee  to  whom  it  is  afterwards  delivered,  without  a 
special  contract  to  that  effect?  Upon  principle  there 
can  be  no  other  than  a  negative  answer  to  this  ques- 
tion. This  conclusion  follows  from  the  fact  that  the 
liability  of  one  whose  name  appears  upon  a  promis- 
sory note,  no  matter  when  or  where  it  is  written,  or 
what  the  character  of  the  note  is,  must  depend  upon 
a  contract  which  is  either  expressed  in  words  or 
implied  by  law.  Seymour  v.  Mickey ^  15  Ohio  St.  515. 
When  a  person  other  than  the  payee  or  indorsee  signs 
his  name  upon  the  back  of  a  note  governed  by  the  law 
merchant,  before  it  has  its  inception,  it  may,  without 
great  impropriety,  be  held  that  commercial  law  sup- 
plies the  undertaking  into  which  he  enters  with  the 
payee,  which  is  in  effect  that  if  the  maker  fails  to 
pay  at  maturity  and  the  indorser  is  duly  notified  of 
the  dishonor  of  the  note,  he  will  pay  it.  This,  accord- 
ing to  the  rulings  of  this  court,  is  the  implied  or  com- 
mercial contract  which  the  law  imports  into  the  trans- 
action, in  the  absence  of  an  express  agreement  of  a 
different  character,  and  a  contract  implied  by  law  is 
as  binding  as  if  it  w^ere  written  in  words.  Stack  v. 
Beachj  74  Ind.  571.  To  these  rulings  we  adhere. 
This  constitutes  the  person  so  signing,  as  between 
himself  and  payee,  prima  facie  a  first  indorser.  Keal' 
ing  V.  Vansickle,  supra,  1  Daniel  Neg.  Inst.,  sections 
714,  666,  One  cannot^  however,  become  an  indorser, 
in  a  commercial  sense,  of  paper  that  is  not  negotiable 
according  to  the  law  merchant.  Vore  v.  Hurst,  supra; 
1  Daniel  Neg.  Inst.,  section  709.  Hence,  the  signature 
of  a  third  person  placed  on  the  back  of  a  note  not  so 
negotiable,  before  its  delivery  to  the  payee,  creates 
no  implied  or  commercial  contract  whatever.  Chad- 
dock  V.  Vanness,  35  N.  J.  L.  517.    As  has  been  re- 
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marked,  it  will  be  assumed  that  one  who  signs  his 
name  upon  the  back  of  a  note,  whatever  its  descrip- 
tion may  be,  does  so  for  some  purpose,  and  that  he 
intends  to  become  responsible  for  its  payment  in  pur- 
suance of  some  contractual  obligation.  If,  therefore, 
the  law  imports  into  the  transaction  no  contract  what- 
ever, and  there  is  no  possibility  of  raising  the  ordi- 
nary obUgation  of  an  indorser,  it  must  be  assumed, 
until  it  appears  whether  any  contract  diflFerent  from 
that  written  on  the  paper  was  entered  into,  and  ^at 
the  character  of  that  contract  was,  that  all  those, 
other  than  the  payee,  who  signed  before  the  execution 
of  the  paper,  whether  upon  the  back  or  face,  intended 
to  become  bound  according  to  the  terms  of  the  note 
as  joint  promisors.  *  *  *  Our  conclusion,  there- 
fore, is,  that  when  a  person  not  the  payee  of  a  note, 
such  as  that  involved  in  the  present  case,  places  his 
signature  on  the  back  of  the  paper  at  or  prior  to  the 
time  of  its  inception,  without  making  an  express  con- 
tract defining  the  nature  and  extent  of  his  undertak- 
ing, he  will  be  held  liable  according  to  the  rule  in 
Wells  V.  Jackson,  supra,  upon  the  original  contract, 
as  a  surety  or  joint  promisor.  This  conclusion  renders 
the  stipulation  in  the  note  waiving  notice  of  non- 
payment wholly  inunaterial,  as  such  a  stipulation  is 
relevant  to  notes  governed  by  the  law  merchant,  and 
which  are  capable  of  strict  indorsement.  A  surety 
or  joint  promisor  is  bound  to  take  notice  of  the  de- 
fault of  his  principal.  As  to  either,  notice  of  nonpay- 
ment is  not  necessary.  Fitch  v.  Citizens  NaVl  Bank, 
supra;  Scott  v.  Shirh,  60  Ind,  160.^' 

The  essential  facts  in  the  case  of  Pool  v.  Anderson, 
supra,  are  found  in  the  case  at  bar,  and  the 

5.  fact  that  the  name  of  the  payee  was  not  actu- 
ally inserted  is  not  a  material  difference.    The 
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complaint  warranted  the  proof  of  the  circumstances 
under  which  the  note  was  signed,  the  intention  of  the 
parties  and  the  object  to  be  attained. 

Appellee  Matchett,  having  furnished  the  money  in- 
tended to  be  raised  by  use  of  the  note  in  stiit,  obtained 
a  definite  interest  in  such  note  which,  under 

6.  our  statute,  he  could,  and  the  findings  show  did, 
assign  to  appellee  bank  for  a  valuable  con- 
sideration, whereby  it  became  the  real  party  in  inter- 
est and  entitled  to  collect  whatever  is  due  upon  the 
obligation  held  as  collateral  security  for  the  unpaid 
debt.  §§  9071-9072  Burns  1914,  5i/2>ra.  1  Daniel,  Ne- 
gotiable Instruments  (6th  ed.)  §748;  Hawkins  v. 
Fourth  Nat.  Bank  (1897),  150  Ind.  117, 122,  49  N.  E. 
957 ;  Mitchell  v.  St.  Mary,  supra. 

In  executing  the  note  sued  on,  appellant  authorized 

its  use  as  collateral  security  for  any  loan  of  any 

amount  for  any  period   of  time   obtainable 

7.  within  the  three  years  the  note  was  to  run 
oef ore  its  maturity.   By  renewing  the  notes  for 

which  the  note  in  suit  was  pledged  as  collateral  secur- 
ity, the  contract  entered  into  by  appellant  was  not 
changed,  his  liability  was  not  increased,  nor 

8.  the  time  of  paynaent  extended.    The  acceptance 
of  the  renewal  note  without  the  indorsement  of 

Solomon  C.  Dickey,  under  the  circumstances  shown, 
did  not  in  any  way  affect  or  violate  the  contract  into 
which  appellant  had  entered,  for  the  continued  use 
'  of  the  note  in  suit  as  collateral  security  without  such 
indorsement,  was  fully  within  the  intention  of  the 
parties  and  the  plan  originally  adopted  for  raising 
the  money  to  which  appellant  lent  his  name  for  the 
accommodation  of  the  Winona  Technical  Institute. 

The  underlying  principle  by  which  a  surety  inay  be 
relieved  from  his  contract  by  dealings  or  arrange- 
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ments  between  his  principal  and  the  creditor, 

9.  to  which  he  is  not  a  party,  is  that  there  has 
been  a  departure  from  the  contract  which  may 
possibly  vary  or  enlarge  his  liability  without  his  con- 
sent. 

The  debt  was  not  paid  by  the  renewals  but  re- 
mained the  same  throughout.  The  signing  of  the 
first  note  by  Dickey  and  his  failure  to  indorse  subse- 
quent rJBuewal  notes  were  purely  incidental 

8.  matters,  wholly  unknown  to  appellant  at  the 
time  of  their  occurrence,  and  entirely  foreign 
to  the  contract  by  which  he  obligated  himself  when  he 
Bign  9d  and  delivered  the  note  under  the  circumstances 
shown  in  the  case.  2  Brand,  Suretyship  (2d  ed.) 
^§388-397;  Jones,  Collateral  Security  §541,  and  cases; 
1  Daniel,  Negotiable  Instruments  (6th  ed.)  §748; 
King  v.  Doane  (1890),  139  U.  S.  166, 11  Sup.  Ct.  465, 
35  L.  Ed.  84, 87 ;  Hawkins  v:  Fourth  Nat.  Bank,  supra; 
Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank  (1881), 
37  Ohio  St.  208;  Malbon  v.  Southard  (1853),  36  Me. 
147;  Delaware,  etc.,  Ins.  Co.  v.  Baser  (1901),  199  Pa. 
17,  48  Atl.  694,  85  Am.  St.  763;  Bangs  v.  Strong 
(1843),  7  Hill  (N.  Y.)  250,  42  Am.  Dec.  64. 

Prom  the  foregoing  we  have  reached  the  conclusion 
that  the  court  did  not  err  in  any  of  the  rulings  on  the 
demurrers  to  pleadings  complained  of  nor  in  its  con- 
clusions of  law  stated  on  the  finding  of  facts.  Judg- 
ment affirmed. 

McNutt,  Hottel,  Caldwell,  Ibach,  JJ.,  and  Moran, 
P.  J.,  concur. 

Note. — Reported  in  114  N.  E.  642.  Bills  and  notes :  renewal  note 
as  discharge  of  original,  Ann.  Cas.  1915A  1084;  negotiable  note, 
what  constitutes,  Ann.  Cas.  1912D  4.  See  under  (1)  3  C.  J.  1434; 
(2)  10  Cyc  381;  (4)  17  Cyc  425. 

VOL.  67—6. 
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^   Smithson  v.  Bouse  et  al. 

[No.  10,045.    Filed  March  12,  1918.] 

1.  Deeds. — Delivery, — Evidence, — Deposit  in  Safety  Deposit  Box. — 
Where  decedent  executed  a  deed  to  his  daughter  and  placed  it, 
together  with  other  papers,  in  a  safety  deposit  hox,  without  any 
explanation  as  to  the  nature  of  the  papers  and  without  giving 
any  direction  as  to  their  disposition,  and  he  received  the  only 
key  which  would  open  the  box,  when  used  in  conjunction  with 
the  hank's  master  key,  there  was  no  delivery  of  the  deed  and  it 
was  ineffective  to  convey  title,  since  it  remained  in  the  posses- 
sion and  under  the  control  of  decedent,    p.  72. 

2.  Deeds. — Delivery. — Evidence. — Evidence  of  decedent's  declara- 
tions of  his  intention  to  give  certain  lands  to  his  daughter  is 
insufficient  to  establish  the  delivery  to  the  daughter  of  a  deed 
conveying  such  land.    p.  75. 

3.  Deeds. — Delivery. — To  constitute  a  delivery  of  a  deed  it  must 
pass  under  the  power  of  the  grantee,  or  some  one  for  his  use, 
with  the  consent  of  the  grantor,  p.  75. 

4.  Deeds. — Delivery. — Necessity. — Intention  to  Convey. — Material- 
ity.— ^A  daughter  of  a  decedent  cannot  recover  land  by  virtue  of 
her  father's  undelivered  deed  to  her,  although  the  evidence  may 
clearly  show  that  it  was  decedent's  intention  to  give  her  the  land 
in  question,    p.  76. 

5.  Quieting  Title. — Action  Predicated  on  Deed. — Evidence. — ^In 
an  action  to  quiet  title  in  decedent's  daughter,  who  claimed 
ownership  under  a  deed  from  her  father,  receipts  from  other 
children  of  decedent  wherein  they  acknowledged  that  they  had 
received  and  accepted  certain  property  from  their  father  in  full 
of  their  share  of  the  real  estate  then  owned,  or  which  might 
thereafter  be  acquired,  was  properly  excluded  as  being  imma- 
terial,   p.  76. 

From  Wells  Circuit  Court;  William  H.  Eichhorn, 
Judge. 

Action  by  Ella  Dawley  Smithson  against  Bertha 
Bouse  and  others. 

From  a  Judgment  for  defendants,  the  plaintiff  ap- 
peals.   Affirmed. 
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Ahram  Simmons  and  Charles  G.  Dailey,  for  appel- 
lant. 
Frank  W.  Gordon  and  L.  B.  Simfuons,  for  appellees. 

Batman,  P.  J. — This  is  an  action  by  appellant 
against  appellees  to  quiet  title  to  real  estate.  The 
complaint  is  in  three  paragraphs.  In  the  first  para- 
graph appellant  bases  her  action  on  a  legal  title.  In 
the  second  paragraph  she  bases  her  action  on  an 
equitable  title.  In  the  third  paragraph  she  bases  her 
action  on  a  legal  title  acquired  by  a  certain  deed  exe- 
cuted to  her  by  one  Horace  Dawley. .  The  appellees, 
other  than  Francis  M.  Reynolds,  filed  an  answer  in 
general  denial,  and  the  latter  filed  rf  disclaimer.  The 
case  was  tried  by  the  court  without  the  intervention  of 
a  jury,  and  judgment  was  rendered  against  appellant, 
and  in  favor  of  appellees  for  costs.  Appellant  filed  a 
motion  for  a  new  trial  on  the  grounds  that  the  deci- 
sion of  the  court  is  not  sustained  by  suflScient  evidence 
and  is  contrary  to  law,  and  that  the  court  erred  in 
excluding  certain  evidence.  Appellant  has  assigned 
errors  by  which  she  challenges  the  action  of  the  court 
in  overruling  her  motion  for  a  new  trial. 

On  the  trial  it  was  admitted  that  one  Horace  Dawley 
was  the  owner  of  the  real  estate  in  question  on  De- 
cember 23,  1913.  Appellant  claims  to  be  the  owner 
of  the  same  by  virtue  of  a  deed  of  that  date,  executed 
to  her  by  said  Dawley.  The  preparation,  signing 
and  acknowledging  of  such  a  deed  is  not  denied  by 
appellees,  but  they  claim  that  the  same  was  never 
delivered,  and  base  their  defense  on  such  fact.  This 
requires  a  consideration  of  the  evidence,  as  the  de- 
livery of  such  deed  is  the  vital  question  in  the  deter- 
mination of  this  appeal.  The  only  evidence  on  the 
trial  of  the  case  was  introduced  by  appellant  and  was, 
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in  effect,  substantially  as  follows:  ^Appellant  and 
her  sister,  Aria  Miles,  were  the  daughters  of  one  Hor- 
ace Dawley.  He  was  also  the  father  of  certain  of  the 
appellees.  On  December  23,  1913,  he  was  the  owner 
in  fee  simple  of  a  certain  200-acre  tract  of  land  in 
Wells  county,  Indiana.  On  said  date  he  went  to  the 
home  of  WUliam  Bloxsom,  a  neighbor,  and  had  him 
prepare  two  deeds,  one  describing  eighty  acres  of  said 
tract,  and  naming  appellant  as  the  sole  grantee ;  and 
the  other  describing  the  remaining  120  acres  of  said 
tract,  and  naming  her  sister,  Aria  Miles,  as  the  sole 
grantee.  At  that  time  he  stated  in  substance  that 
he  wanted  to  make  -deeds  to  Ella  and  Aria  for  this 
farm ;  that  he  wanted  the  girls  to  have  the  land ;  that 
he  wanted  them  to  have  the  deeds,  and  wanted  Mr. 
Bloxsom  to  write  them ;  that  he  wanted  to  change  his  , 
win  a  little  bit ;  that  the  two  girls  wanted  the  land  in 
place  of  the  money;  and  that  he  wanted  Ella  to  get 
the  eighty  acres  and  Aria  the  120  acres.  He  asked 
Mr.  Bloxsom,  if  he  thought  the  buildings  on  the  eighty 
acres  would  make  up  the  difference  in  values  between 
the  two  tracts,  and  was  told  that  he  believed  that  they 
would.  Mr.  Bloxsom  also  prepared  a  will  for  Mr. 
Dawley  at  the  same  time.  Prior  to  the  preparation 
of  such  deeds  he  stated  that  he  was  going  over  to  Mr. 
Bloxsom 's  to  make  a  deed  to  Ella  and  Aria;  that  he 
had  only  given  them  a  house  in  MontpeHer,  while  he 
had  given  the  other  girls  a  farm  apiece;  and  he 
thought  he  would  give  Ella  the  north  eighty  acres  and 
Aria  the  120  acres.  After  the  deeds  were  prepared 
he  stated  that  he  had  made  the  deeds  tp  Ella  and 
Aria  to  the  farm,  and  that  he  wanted  the  girls  to  have 
the  deeds.  Later,  in  speaking  of  his  will,  he  said: 
*  *  I  believe  I  have  got  mine  so  it  is  divided  among  the 
children  alike.    Some  has  more  land  than  others,  and 
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others  has  got  money/*  A  short  time  before  his 
death  he  stated  that  he  had  given  some  property  to 
his  other  children,  but  he  had  never  given  Ella  and 
Aria  anything ;  that  he  intended  to  give  them  the  land, 
the  eighty  acres  to  Ella  and  the  120  acres  to  Aria, 
in  order  to  make  his  children  equal ;  that  he  had  given 
certain  of  his  children  their  land,  and  that  he  intended 
to  share  them  equally  as  nearly  as  he  could.  In  De- 
cember, 1913,  he  took  such  deeds  and  will  to  an  attor- 
ney, where  they  were  examined,  and  his  signatures  to 
the  deeds  were  acknowledged  before  a  notary  public, 
and  his  signature  to  the  will  was  witnessed.  On  this 
occasion  he  stated  that  the  papers  were  as  he  wanted 
them ;  that  he  was  going  to  Florida  and  wanted  every- 
thing fixed  properly  so  he  would  not  be  bothered  with 
them  again,  and  if  anything  happened  there  would 
be  no  trouble  of  any  kind ;  that  the  other  children  had 
been  provided  for ;  that  he  had  given  them  property 
and  money ;  that  Ella  and  Aria  had  not  received  to 
his  notion  as  much  as  the  others,  and  that  he  wanted 
them  to  have  the  property  deeded  to  them  ^ to  make 
them  equal  with  the  others.  He  said:  **0f  course, 
I  want  to  have  support  for  myself  as  long  as  I  live. 
I  want  to  have  some  income  of  my  own,  but  after  I 
am  gone  I  want  them  to  have  it.'*  He  directed  his 
attorney  to  indorse  something  on  an  envelope,  so  if 
anything  should  happen  they  would  know  what  should 
be  done  with  the  papers.  His  attorney  then  wrote  on 
an  envelope,  **  Deeds  to  Ella  (Dawley)  Smithson  and 
Aria  (Dawley)  Miles.  Each  deed  reserving  a  life 
interest  to  Horace  Dawley.  Will  of  Horace  Dawley,'* 
placed  said  deeds  and  will  therein,  and  suggested 
that  he  put  them  in  the  bank  where  his  daughters 
would  be  sure  to  get  them.  He  said  he  would  do  so, 
and  later  took  said  deeds  and  will  to  the  First  Na- 
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tional  Bank  at  Montpelier.  They  were  then  in  a 
package  with  other  papers  three  or  four  inches  thick, 
and  tied  with  a  string.  He  told  Mr.  Stewart,  its 
cashier,  that  he  was  going  on  a  visit,  and  had  some 
papers  he  did  not  care  to  leave  at  the  house,  and 
wanted  to  know  if  they  had  a  place  to  keep  them. 
He  said  they  might  be  burned  or  stolen  if  they  were 
left  at  the  house.  Mr.  Stewart  informed  him  that 
they  had  a  place  for  such  papers,  and  rented  him  a 
safety  deposit  box  in  the  vault  of  the  bank  as  a  cus- 
tomer. It  was  one  of  a  number  of  such  boxes  kept  by 
the  bank  for  such  purpose.  The  package  containing 
Buch  deeds,  will,  and  other  papers  was  then  placed 
in  such  box.  The  box  was  then  locked  and  the  only 
key  thereto  was  given  to  Mr.  Dawley.  There  had  been 
another  key  to  the  same,  but  it  was  lost.  There  was 
a  guard  or  master  key  kept  by  the  bank.  The  safety 
deposit  box  was  in  a  vault  upon  which  there  was  a 
combination  lock,  which  was  solely  under  the  control 
of  the  bank.  Mr.  Dawley  could  not  get  into  the  box, 
although  he  was  inside  the  vault,  without  first  getting 
the  guard  or  master  key  of  some  one  in  the  bank. 
After  the  box  was  locked  Mr.  Dawley  took  the  key 
away  with  hiiyi  and  the  box  was  never  opened  until 
after  his  death.  While  he  had  this  key  there  was  no 
means  by  which  any  member  of  the  bank  could  have 
opened  such  box,  except  by  breaking  the  lock.  Dur- 
ing the  time  the  papers  were  in  the  box,  Mr.  Dawley 
never  asked  for  any  of  the  contents  of  the  box,. or 
requested  a  key  to  get  into  it.  He  left  shortly  after- 
wards on  a  visit,  but  later  returned  to  his  home.  At 
the  time  the  papers  were  placed  in  the  box  he  dealt 
with  Mr.  Stewart,  the  cashier.  He  did  not  examine 
the  package,  and,  did  not  know  what  it  contained.  He 
had  no  knowledge  that  the  deeds  and  will  in  question 
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were  among  them.  The  papers  were  never  taken  out 
of  the  box  during  the  lifetime  of  Mr.  Dawley.  The 
first  time  such  cashier  saw  the  package  of  papers 
after  it  was  placed  in  the  box  was  when  one  of  the 
children  of  Mr.  t)awley  came  to  the  bank  after  his 
death.  He  opened  the  box  at  their  request  and  found 
the  deeds  and  will  in  the  envelope,  bearing  the  in- 
dorsement placed  thereon  by  Mr.  Dawley 's  attorney, 
in  the  package  with  the  other  papers.  The  adminis- 
trator of  the  estate  of  Horace  Dawley  subsequently 
requested  the  papers,  and  they  were  turned  over  to 
him  by  the  bank.  After  the  papers  were  placed  in  the 
bank  Mr.  Dawley  stated  to  its  president  in  a  general 
conversation  at  a  blacksmith  shop,  in  answer  to  a 
question  why  he  had  not  given  Mrs.  Miles  a  division, 
that  he  had  made  her  a  deed,  and  *4t  is  now  in  your 
banf  He  also  stated  what  property  he  had  given 
his  other  children ;  that  it  was  his  intention  to  treat 
his  children  all  alike;  that  he  gave  Ella  and  Aria  a 
part  of  the  home  farm  and  that  their  deeds  were 
**now  in  your  bank.'*  One  of  the  witnesses  testified 
that  Mr.  Dawley  stated  to  him  that  he  had  made  deeds 
to  the  girls  and  had  put  them  in  the  vault  in  the 
Farmers'  Deposit  Bank  at  Montpelier;  that  he  had 
figured  everything  up  in  his  mind  to  make  his  chil- 
dren equal;  that  he  did  not  want  to  give  one  more 
than  another ;  that  after  he  made  these  deeds  he  gave 
to  his  other  children  $500  each  to  put  them  on  an 
equality.  When  the  w^itness  asked  how  the  girls  were 
to  get  these  deeds  in  the  bank,  Mr.  Dawley  answered, 
in  effect,  that  he  had  appointed  an  administrator,  and 
when  they  opened  the  vault  he  was  to  give  them  the 
deeds,  or  they  could  pick  them  up,  if  they  were  there 
when  the  vault  was  opened,  as  the  deeds  were  made 
for  them  and  they  were  the  only  ones  who  had  a  right 
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to  them.  The  deeds,  will,  and  indorsed  envelope  were 
also  in  evidence.  Said  will  made  no  disposition  of 
said  200-acre  tract  of  land,  and  named  no  residuary 
legatee,  but  contained,  among  others,  the  following 
provision : 

''Item  3.  I  hereby  authorize  and  appoint  my 
executor  to  sell  the  ninety  acres  of  land,  in  sec- 
tion thirty-two  in  Nottingham  township  undis- 
posed of  by  deed  and  from  the  proceeds  to  give 
to  my  beloved  son,  N.  W.  Dawley,  one  thousand 
dollars  and  divide  the  remainder  among  the  fol- 
lowing, to-wit:  Anna  Whitlock,  Dora  Sarber, 
N.  W.  Dawley,  Arlie  Miles,  Ella  Smithson  and 
Minnie  Swigert  equally  share  and  share  alike.*' 

This  was  substantially  all  the  evidence  given  on 
the  trial. 

It  is  practically  agreed  by  the  parties  that  before 

a  deed  becomes  effective  to  convey  title  to  real  estate 

it  must  be   delivered.     The   real   contention 

1.  arises  over  the  application  of  the  law  in  that 
regard  to  the  facts  proved.  In  the  case  of 
Osborne  v.  Eslinger  (1900),  155  Ind.  351,  58  N.  E. 
439,  80  Am.  St.  240,  the  question  under  consideration 
was  well  considered.  In  the  course  of  the  opinion  the 
following  rule  is  stated:  '* Where  the  claim  of  title 
rests  upon  the  delivery  of  the  deed  to  a  third  person, 
the  deed  must  have  been  properly  signed  by  the 
grantor,  and  delivered  by  him,  or  by  his  direction, 
unconditionally,  to  a  third  person  for  the  use  of  the 
grantee,  to  be  delivered  by  such  person  to  the  grantee, 
either  presently,  or  at  some  future  day,  or  upon  some 
inevitable  contingency,  the  grantor  parting,  and  in- 
tending to  part,  with  all  dominion  and  control  over  it, 
and  9,bsolutely  surrendering  his  possession  and  an- 
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thority  over  the  instrument,  so  that  it  would  be  the 
duty  of  the  custodian  or  trustee  for  the  grantee,  on  his 
behalf,  and  as  his  agent  and  trustee  to  refuse  to  re- 
turn the  deed  to  the  grantor,  for  any  purpose,  if 
demand  should  be  made  upon  him.  And  there  should 
be  evidence  beyond  such  delivery  of  the  intent  of  the 
grantor  to  part  with  his  title,  and  the  control  of  the 
deed,  and  that  such  delivery  is  for  the  use  of  the 
grantee. 

If  the  deed  is  placed  in  the  hands  of  a  third  person, 
as  the  agent,  servant,  friend,  or  bailee  of  the  grantor, 
for  safe-keeping  only,  and  not  for  delivery  to  the 
grantee ;  if  the  fact  that  the  instrument  is  a  deed  is 
not  made  known  to  such  third  person,  either  at  the 
time  it  is  handed  over,  or  at  any  time  before  the  death 
of  the  grantor;  if  the  name  of  the  grantee,  or  other 
description  of  him,  is  not  given;  and  if  there  is  no 
evidence  beyond  the  mere  fact  of  such  delivery  of  the 
intent  of  the  grantor  to  part  with  his  control  over  the 
instrument  and  his  title  to  the  land,  then  such  trans- 
fer of  the  mere  possession  of  the  instrument  does 
not  constitute  a  delivery,  and  the  instrument  fails 
for  want  of  execution. '^  Applying  this  inile  to  the 
undisputed  facts,  we  are  forced  to  the  conclusion  that 
the  evidence  fails  to  establish  a  delivery  of  such  deed. 
The  evidence  shows  that  after  the  deed  had  been  pre- 
pared  and  acknowledged,  it  was  placed  in  an  envelope 
with  the  deed  to  Mrs.  Miles  and  will  of  Mr.  Daw- 
ley;  that  such  envelope  with  its  contents  was  placed 
with  other  papers,  and  tied  together  with  a  string, 
making  a  package  three  or  four  inches  thick;  that 
such  package  was  taken  by  Mr.  Dawley  to  the  First 
National  Bank  of  Montpelier,  where  he  rented  a 
safety  deposit  box  in  its  vault;  that  he  placed  or 
caused  such  package  to  be  placed  in  such  box  for  safe- 


74  APPELLATE  COURT  OF  INDIANA. 

Smithson  v.  Bouse — 67  Ind.  App.  60. 

keeping;  that  such  box  was  then  locked,  and  the  key- 
thereto  was  given  to  Mr.  Dawley;  that  he  retained 
such  key  until  his  death ;  that  said  bank  had  a  guard 
or  master  key  for  the  boxes  in  such  vault,  but  such 
key  alone  would  not  \inlock  such  box;  that  no  one 
could  open  the  box  rented  to  Mr.  Dawley,  in  the  ab- 
sence of  the  key  given  to  him,  without  breaking  the 
lock  to  the  same.  It  thus  appears  that  such  deed 
was  not  placed  in  the  possession  of  said  bank.  It  had 
no  control  over  it  for  any  purpose.  True,  the  box  was 
in  the  vault  of  the  bank,  and  the  bank  had  a  guard  or 
master  key  thereto,  but  the  contents  of  the  box  re- 
mained in  the  possession  and  under  the  control  of 
Mr.  Dawley.  It  is  evident  that  he  had  a  right  of 
access  to  such  box,  and  to  the  use  of  the  guard  or 
master  key  thereto,  at  any  seasonable  time.  He  had 
the  only  key  which  opened  the  box,  in  connection  with 
the  guard  or  master  key,  and  had  a  right  to  remove 
its  contents  at  his  pleasure.  Under  such  circum- 
stances the  bank  merely  rented  him  the  box  and  fur- 
nished protection  for  the  same  by  means  of  its  vault, 
and  guard  or  master  key,  without  exercising  or  hav- 
ing the  right  to  exercise  any  control  over  its  contents. 
Moreover,  it  should  be  noted  that  when  Mr.  Dawley 
took  such  package  to  the  bank  he  made  no  explana- 
tion of  the  nature  of  any  of  the  papers  which  it  con- 
tained, and  gave  no  directions  as  to  their  disposition. 
He  stated  that  he  was  going  away  on  a  visit  and 
wanted  to  leave  them  there  until  he  came  back,  giving 
as  his  reason  that  they  might  be  burned  or  stolen  if 
left  at  his  house.  The  evidence  fails  to  show  that  he 
ever  gave  any  directions  to  any  one  at  any  time  for 
the  disposition  of  such  package,  or  any  paper  it  con- 
tained. The  facts  indicated  clearly  sustained  the  con- 
clusion we  have  reached. 
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It  will  be  observed  that  much  evidence  was  intro- 
duced on  the  trial,  consisting  principally  of  Mr.  Daw- 
ley's  declarations  on  the  subject,  to  prove  his 

2.  intention  to  give  the  land  in  question  to  appel- 
lant, but  such  evidence  does  not  establish  the 

delivery  of  such  deed.  As  was  said  in  the  case  of 
Fifer  v.  Rachels  (1901),  27  Ind.  App.  654,  656,  62  N.  E. 
68,  69:  ** Evidence  of  one's  intention  to  give  certain 
lands  to  certain  persons,  and  evidence  of  the  intent 
to  deliver  a  deed  of  conveyance,  are  widely  different. 
The  grantor  undoubtedly  intended  that  the  grantees 
named  in  the  deed  should  have  the  land,  but  evidence 
to  establish  that  intention  is  of  little  value  as  going 
to  establish  the  intention  to  deliver  a  deed  of  convey- 
ance.'^  The  case  of  Walls  v.  RiUer  (1899),  180  111. 
616,  54  N.  E.  565,  is  to  the  same  effect. 

Appellant  has  stated  a  number  of  propositions,  and 

cited  authorities  to  support  the  same,  in  an  ellEort  to 

show  that  the  evidence  estabJished  a  delivery 

3.  of  the  deed  in   question.     The   propositions 
stated,  as  a  rule,  are  correct,  and  no  doubt  were 

applicable  to  the  varying  facts  and  circumstances  of 
the  cases  decided,  but  none  which  can  be  accepted  as 
authority  in  this  state  in  any  way  impair  the 
well-established  rule  that  to  constitute  a  delivery  of  a 
deed  it  must  pass  under  the  power  of  the  grantee,  or 
some  one  for  his  use,  with  the  consent  of  the  grantor. 
Vaughan  v.  Goodman  (1884),  94  Ind.  191;  Anderson 
V.  Anderson  (1890),  126  Ind.  62,  24  N.  E.  1036 ;  Pethtel 
V.  Pethtel  (1909),  45  Ind.  App.  664,  90  N.  E.  102 ;  Tan- 
sel  V.  S7nith  (1911),  49  Ind.  App.  263,  93  N.  E.  548,  94 
N.  E.  890;  Stout  v.  Stotit  (1901),  28  Ind.  App.  502, 
63  N.  E.  250;  Emmons  v.  Harding  (1903),  162  Ind.  154, 
70  N.  E.  142,  1  Ann.  Cas.  864;  Kokomo  Trust  Co. 
V.   Hiller    (1917),   post  611,   116   N.   E.   332,     The 
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evidence  fails  to  show  that  Horace  Dawley  ever 
4.  parted  with  the  possession  of  such  deed,  or  that 
it  ever  passed  under  the  control  of  appellant, 
or  any  one  for  her  use.  This  leaves  one  of  the  essen- 
tial elements  of  the  execution  of  such  deed  unsup- 
ported by  the  evidence.  Appellant,  therefore,  cannot 
recover  by  virtue  of  such  deed,  although  the  evidence 
may  clearly  show  that  it  was  her  father's  intention  to 
give  her  the  land  in  question. 

Appellant  also  predicates  errors  on  the  action  of 
the  court  in  refusing  to  permit  the  introduction  of 
exhibits  Nos.  5,  6,  7,  and  8  in  evidence.  These 
^  5.  exhibits  are  not  uniform  in  the  language  used, 
but  all  in  effect  purport  to  be  receipts  from 
certain  of  the  children  of  the  said  Horace  Dawley, 
wherein  they  acknowledge  that  they  have  received 
and  accepted  certain  property  from  their  father,  in 
full  of  their  share  of  the  real  estate  then  owned,  or 
which  might  thereafter  be  acquired  by  him.  The  sub- 
ject-matter of  these  receipts  was  immaterial  on  the 
theory  on  which  the  case  was  presented  and  deter- 
mined, viz.,  that  appellant  was  the  owner  of  the  real 
estate  in  question  by  virtue  of  a  deed  from  Horace 
Dawley.  Had  the  case  been  tried  on  the  th^ry  that 
appellant  was  the  owner  of  an  undivided  portion  of 
such  real  estate  by  inheritance  from  her  father,  the 
exclusion  of  such  evidence  would  have  presented  a 
different  question,  but  as  such  theory  was  not  in- 
volved on  the  trial  of  the  cause,  no  such  question  is 
presented  here  for  our  determination.  We  therefore 
conclude  that  there  was  no  error  in  excluding  such 
exhibits. 

It  is  apparent  from  the  evidence  that  it  was  the 
intention  of  Horace  Dawley  to  give  appellant  the  real 
estate  described  in  her  complaint,  and  that  he  fully 
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believed  that  he  had  done  everything  that  was  neces- 
sary to  convey  the  same  to  her  by  the  deed  in  ques- 
tion. The  equities,  therefore,  appear  to  be  strongly 
in  her  favor,  but  we  can  only  determine  the  questions 
involved  in  this  appeal,  and  leave  the  parties  to  such 
other  remedies  as  are  available.  It  is  evident  that 
the  only  question  submitted  to  and  determined  by  the 
trial  court  relating  to  the  real  estate  in  controversy 
was  as  to  appellant's  ownership  by  virtue  of  the 
alleged  deed  from  Horace  Dawley.  No  other  question 
in  that  regard  is  presented  by  this  appeal,  and  we 
have  limited  our  decision  to  a  determination  of  that 
question.  We  have  expressly  held  that  appellant  did 
not  acquire  title  to  said  real  estate  by  virtue  of  such 
alleged  deed,  but  in  so  doing  we  do  not  mean  to  imply 
that  she  has  no  interest  of  any  kind  therein.  This 
decision,  therefore,  must  not  be  construed  to  be  an 
adjudication  of  any  interest  in  such  real  estate,  which 
may  have  been  acquired  by  any  of  the  parties,  as  heirs 
or  legatees  of  said  Horace  Dawley,  or  a  determina- 
tion of  any  question  affecting  the  extent  of  such  in- 
terest by  reason  of  any  advancements  made  to  any  of 
the  parties  to  this  proceedings. 
We  find  no  error  in  the  record;   Judgment  affirmed. 

NoTBL — ^Reported  in  118  N.  E.  970.  Deeds :  delivery,  16  Am.  Dec. 
39,  58  Am.  Hep.  289,  53  Am.  St.  537;  possession  by  grantor  at  his 
death  as  negativing  delivery,  44  L.  R.  A.  (N.  S.)  628.  See  under 
(1)  13  Cyc  562. 
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Vakdaua  Coal  Company  v.  Shbpabd. 

[No.  9,119.  Filed  October  10, 1916.  Rehearing  denied  February  15, 
1917.    Transfer  denied  March  12,  1918.1 

1.  Appeal. — BHcfs. — Sufflciency. — Waiver  of  Error. — ^Error  as- 
signed on  the  overruling  of  motion  for  physical  examination  of 
plaintiff  is  waived,  where  appellant's  brief  directs  no  point  or 
proposition  thereto,    p.  79. 

2.  Appeal^ — Briefs, — Ahafract  Proposition  of  Law, — Wmver  l(Oif 
Error. — Error  assigned  on  the  overruling  of  the  motion  for  a  new 
trial  is  waived,  where  appellant's  brief  directs  no  point  or  prop- 
osition to  any  specific  ground  of  tlie  motion,  but  contains  only 
mere  general  statements  which  may  or  may  not  apply  thereto, 
p.  79. 

3.  Master  and  Servant. — Injury  to  Servant. — Mining. — (7om- 
plmnt. — Sufficiency. — Statutes. — In  an  action  by  a  coal  miner  for 
personal  injuries  sustained  when  the  roof  of  a  mine  room  caved 
in,  allegations  in  a  paragraph  of  complaint  showing  that  the 
mine  boss  failed  to  furnish  sufficient  timbers  to  make  the  room 
safe  and  to  inspect  the  same,  as  required  by  §85S0  Burns  1914, 
Acts  1905  p.  65,  and  that  such  failure  was  the  proximate  cause 
of  the  injury,  are  not  nullified  by  an  allegation  that  there  was 
no  apparent  danger  tfnd  that  the  employe  was  unable  to  discover 
any  defects  in  the  roof  by  the  use  of  the  usual  and  ordinary  tests, 
p.  82. 

From  Greene  Circuit  Court ;  Theodore  E.  Slinkard, 
Judge. 

Action  by  Charles  Shepard  against  the  Vandalia 
Coal  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Henry  W.  Moore,  for  appellant. 
Claude  E.  Gregg  and  Webster  V.  Moffett,  for  ap- 
pellee. 

Felt,  J. — Suit  for  damages  which  resulted  in  a  ver- 
dict for  appellee  in  the  sum  of  $1 ,800.  The  complaint 
is  in  two  paragraphs,  oh  which  the  issues  were  joined 
by  general  denial.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  it  has  assigned  as  error  the 
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overruling  of  its  demurrer  to  each  paragraph  of  the 
complaint,  the  overruling  of  its  motion  for  a  new 
trial,  and  also  its  motion  to  require  appellee  to  sub- 
mit to  a  physical  examination  and  to  have  an  X-ray 
photograph  taken  of  the  injured  portions  of  his  body. 
The  gist  of  the  memorandum  accompanying  the  de- 
murrer is  that  neither  paragraph  states  facts  suffi- 
cient to  show  a  liability  under  the  statute;  that  the 
general  averments  which  tend  to  state  a  cause  of 
action  are  overcome  and  nullified  by  the  specific  alle- 
gations of  facts;  that  the  allegations  show  that  the 
defects  which  caused  appellee's  injury  were  inherent 
in  the  place  he  was  employed  to  work  and  could  not 
have  been  discovered  by  appellant  **by  the  usual  and 
ordinary  tests/' 

No  point  or  proposition  is  directed  to  the  assign- 
ment that  the  court  erred  in  overruling  appellant's 

motion  for  a  physical  examination  of  appellee 
.  1.     and  for  the  taking  of  an  X-ray  photograph, 

and  the  assignment  is  therefore  wai^'ed.  It 
appears  from  the  record  that  this  motion  vvas  made 
before  the  case  was  set  for  trial,  and  was  overruled 
before  the  trial  began.  Pfaffenhack  v.  Lake  Shore, 
etc.,  R.  Co.  (1895),  142  Ind.  246,  248,  41  N.  E.  530; 
Chicago,  etc.,  R.  Co.  v.  Dinius  (1913),  180  Ind.  596, 
626, 103  N.  E.  652 ;  Curry,  Gdn.,  v.  City  of  EvansvUle 
(1913),  56  Ind.  App.  143, 104  N.  E.  978. 

No  point  or  proposition  is  directed  to  any  specific 
ground  of  the  motion  for  a  new  trial.    Mere  general 

statements  that  may  or  may  not  have  such  ap- 
2.     plication  present  no  question  on  appeal,  and 

the  assignment  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  is  likewise  waived. 
Chicago,  etc.,  R.  Co.  v.  Dinius,  supra.  Mutual  Life 
Ins.  Co.  V.  Finkelstein  (1914),  58  Ind.  App.  27,  31, 
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107  N.  E.  557;  Pdmer  v.  Beall  (1915),  60  Ind.  App. 
208, 110  N.  E.  218. 

The  points  and  propositions  presumably  relating 
to  the  rulings  on  the  demurrers  are  general  in  their 
character  and  are  not  specifically  applied  to  the  par- 
ticular question  evidently  intended  to  be  presented, 
but  appellee  in  his  brief  has  sufficiently  identified  cer- 
tain questions  arising  on  the  demurrers  to  enable  the 
court  to  ascertain  and  pass  upon  the  same. 

The  gist  of  the  first  paragraph  of  the  complaint  is 
that  appellant  was  engaged  in  the  business  of  mining 
coal  in  Greene  county,  Indiana,  and  in  so  doing  em- 
ployed more  than  ten  men;  that  appellee  was  em- 
ployed  by  appeUant  and  was  engaged  in  operating  a 
machine  to  imdercut  the  coal,  and  on  the  day  of  his 
injury  was  operating  said  machine  in  room  No.  11  of 
appellant's  mine;  that  it  was  the  duty  of  appellant 
to  furnish  him  a  safe  place  in  which  to  do  such  work 
and  to  keep  constantly  on  hand  at  said  mine  a  suffi- 
cient supply  of  timbers  of  suitable  lengths  to  prop- 
erly secure  and  make  safe  the  room  in  which  he  was 
required  to  work;  that  it  was  the  further  duty  of 
appeUafait  by  its  mine  boss  to  visit  and  examine  each 
and  every  working  •  place  in  said  mine  at  least  on 
every  alternate  day  and  see  that  the  same  was  se- 
cured by  proper  timbers  and  that  a  sufficient  supply 
of  props,  caps  and  timbers  was  always'  on  hand  at 
said  mine  where  appellee  was  working;  that  appel- 
lant did  not  perform  such  duties,  and  negligently 
failed  and  refused  to  furnish  the  necessary  caps  and 
timbers  of  proper  lengths,  and  negligently  failed  to 
visit  and  examine  the  mine  and  see  that  the  same 
was  properly  secured  by  props  and  timbers  and  that 
a  sufficient  supply  thereof  was  kept  on  hand  for  such 
purpose,  and  negligently  allowed  the  same  to  be  with- 
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out  such  props  and  timbers  for  three  days  prior  to 
appellee 's  injury,  by  reason  of  which  failure  appellee 
was  unable  to  prop  and  make  safe  the  roof  of  the 
room  where  he  was  working ;  that  by  reason  of  such 
negligence  and  failure  of  appellant  the  roof  of  the 
room  where  appellee  was  working  became  weak  and 
dangerous,  which  fact  was  known  to  appellant,  or 
might  have  been  known  by  the  exercise  of  reasonable 
care  and  diligence ;  that  by  reason  of  such  weak  and 
unsafe  condition  of  the  roof  aforesaid,  so  caused  as 
aforesaid,  on  the  tenth  day  of  June,  1913,  the  roof  of 
the  mine  where  appellee  was  working  suddenly  gave 
way,  caved  in  and  fell  upon  appellee  and  severely  in- 
jured his  hips  and  legs,  the  particulars  of  which  are 
alleged. 

The  second  paragraph  contains  the  same  general 
averments  as  the  first,  and  also  alleges  that  on  June 
10,  1913,  appellant  owned  and  operated  a  coal  mine 
and  in  so  doing  was  engaged  in  business,  trade  and 
commerce  within  the  State  of  Indiana,  and  employed 
therein  more  than  five  persons,  to  wit :  300  persons ; 
that  it  employed  one  John  Boyce  as  superintendent  of 
said  mine  and  one  Jack  Doige  as  mine  boss  and  Jack 
McQuade  as  room  boss  in  that  part  of  the  mine  where 
appellee  was  required  to  work  and  was  working  when 
injured,  • 

The  failure  of  appellant  to  inspect  the  mine  and 
furnish  timbers  is  alleged  in  detail ;  also  that  appellee 
made  due  request  of  the  room  boss  under  whom  he 
worked  for  the  necessary  and  suitable  timbers  to  be 
used  in  making  the  place  safe  where  he  was  required 
to  work,  four  days  prior  to  his  injury;  that  plaintiff 
used  all  available  timbers  and  made  diligent  search 
for  others,  but  was  unable  to  obtain  them ;  that  there 

VOL.  67—6. 
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was  a  large  sand  rock  in  the  roof  of  the  room  where 
appellee  was  required  to  work  which  was  in  an  un- 
stable and  dangerous  condition  and  liable  to  fall  if 
not  supported  by  props,  all  of  which  was  known  to 
appellant,  or  could  have  been  known  by  it  in  the 
exercise  of  ordinary  care  in  time  to  have  made  the 
same  safe  by  props  prior  to  the  time  of  appellee's 
injury;  that  at  and  prior  to  the  time  of  his  injury 
there  w^as  nothing  in  the  appearance  of  said  roof  to 
indicate  immediate  danger,  and  appellee  was  unable 
to  find  any  defect  therein  by  the  usual  and  ordinary 
tests;  that  if  appellant  had  performed  its  duty  of 
inspection  and  furnished  the  necessary  timbers  ap- 
pellee could  and  would  have  made  the  roof  secure 
and  thereby  avoided  injury. 

Appellant  contends  that  the  averments  of  the  first 

paragraph  of  complaint  fail  to  bring  the  case  within 

the  provisions  of  §§8580-8585  Burns  1914,  Acts 

3.  1905  p.  65,  for  the  reason  that  the  allegations 
show  *Hhat  at  and  prior  to  the  time  of  said 
injury  there  was  nothing  in  the  appearance  of  said 
roof  to  indicate  immediate  danger,  and  he  was  unable 
to  find  any  defect  therein  by  the  usual  and  ordinary 
tests ' ' ;  that  such  averments  show  that  full  compliance 
with  all  the  requirements  of  the  statute  by  appellant 
would  not  have  enabled  it  to  discover  the  defects  and 
to  have  remedied  them  in  time  to  avoid  the  accident, 
and  that  they  also  show  that  appellee  would  not  have 
used  timbers  had  they  been  furnished  him  in  due  time. 

The  averments  of  the  first  paragraph  are  suJBScient 
to  show  that  appellant  failed  to  perform  two  statu- 
tory duties,  viz.,  the  furnishing  of  timbers  and  the 
inspection  of  the  mine  by  the  mine  boss.  The  dis- 
charge of  such  statutory  duties  are  in  no  way  depend- 
ent upon  or  modified  by  the  ability,  the  diligence  or 
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want  of  diligence  of  the  employe  in  discovering  and 
remedying  defects  in  the  place  he  is  required  to  work 
and  which  by  the  provisions  of  the  statute  the  em- 
ployer is  bound  to  make  safe  in  the  manner  and  by 
the  means,  therein  described. 

Furthermore,  the  allegations  do  not  show  that  ap- 
pellant could  not  have  discovered  the  unsafe  condi- 
tion of  the  roof  and  made  the  same  secure,  but  they 
do  show  that  the  defect  could  have  been  discovered 
and  remedied  by  compliance  with  the  statute.  The 
allegations  that  appellee  did  not  ascertain  the  imme- 
diate danger,  and  could  not  by  the  ordinary  tests  dis- 
cover the  defect  in  the  roof  which  caused  his  injury, 
fall  short  of  showing  that  additional  props  would  not 
have  been  used  by  appellee  had  appellant  provided 
them  as  required  by  the  statute,  and  do  not  show  ap- 
pellee guilty  of  contributory  negligence  as  a  matter  of 
law,  by  continuing  to  work  under  the  conditions  shown 
by  the  averments  of  the  complaint ;  nor  do  such  aver- 
ments overcome  or  nullify  the  allegations  which 
charge  the  failure  of  appellant  to  perform  its  statu- 
tory duty  and  show  that  such  failure  was  the  proxi- 
mate cause  of  appellee 's  injury.  The  first  paragraph 
is  sufficient  and  states  a  cause  of  action  under  the  stat- 
ute. Peabody-Alwert  Coal  Co.  v.  Yandell  (1912),  179 
Ind.  222,  100  N.  E.  758 ;  Domestic  Block  Coal  Co.  v. 
DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102 
N.  E.  99;  Vandalia  Coal  Co.  v.  Alsopp  (1916),  61  Ind. 
App.  649,  109  N.  E.  421;  Davis  Coal  Co.  v.  Polland 
(1901),  158  Ind.  607,  62  N.  E.  492,  92  Am.  8t.  319; 
Antioch  Coal  Co.  v.  Rockey  (1907),  169  Ind.  247,  82 
N.  E.  76;  Diamond  Block  Coal  Co.  v.  Cuthbertson 
(1905),  166  Ind.  290,  76  N.  E.  1060. 

The  second  paragraph  of  complaint  is  sufficient  un- 
der the  Employers'  Liability  Act  of  1911,  Acts  1911 
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p.  145,  §8020a  et  seq.  Burns  1914;  VandcHia  Coal  Co. 
V.  Alsopp,  supra;  Vandalia  R.  Co.  v.  StUlwell  (1913), 
181  Ind.  267,  104  N.  E.  289,  Ann.  Cas.  1916D  258; 
Chicago,  etc.,  R.  Co.  v.  Mitchell  (1915),  184  Ind.  588, 
110  N.  E.  680. 
Judgment  affirmed. 

Note. — Reported  in  113  N.  E.  767.  Master  and  servant :  liability 
of  mine  owner  to  servant  for  injuries  caused  by  falling  of  mine  roof, 

Ann.  Cas.  1912B  577 ;  duty  of  mine  owner  as  to  props  and  timbers 
in  mines,  87  Am.  St  588.    See  under  (3)  26  Cyc  1395. 


Wm.  p.  Jungclaus  Company  v.  Ratti  et  al. 

[No.  9,476.    Filed  March  13,  1918.] 

1.  Appeal. — Questions  Revietcahlc. — Ruling  on  Motion  "jor  New 
Trial. — BHefs, — Sufficiency, — ^W'here,  in  its  points  and  authori- 
ties, under  the  heading  of  "Error  in  Overruling  the  Motion  fo.r 
New  Trial,"  appellant  states  a  number  of  general  propositions 
without  attempting  to  q;>ecifically  apply  any  of  them  to  any 
of  the  grounds  of  its  motion  for  new  trial,  appellant  fails  to 
strictly  comply  with  the  rules  of  court,  but,  as  each  of  the 
grounds  of  the  motion  in  effect  attempts  to  present  the  same 
question,  such  question  will  nevertheless  be  considered,   p.  87. 

2.  Appeal. — Review. — Findings. — Consideration  of  Matters  Out- 
side the  Record. — Where  the  trial  court's  finding  for  defendants 
on  their  counterclaim  was  general,  the  court  on  appeal  cannot 
consider,  in  determining  the  sufficiency  of  the  evidence,  the  trial 
court's  alleged  announcement,  which  is  not  shown  by  the  record, 
as  to  the  items  allowed  defendants,    p.  87. 

3.  TkiAL. — Evidence. — ConHderation. — Weight  and  Credibility. — 
Though  plaintifiTs  evidence  on  an  issue  of  fact  was  undisputed, 
the  trial  court  had  a  right  to  consider  all  the  other  evidence  tn 
the  case,  including  circumstances  and  surroundings,  that  in  any 
way  might  affect  the  weight  or  credibility  of  such  evidence,  p.  88. 

4.  Trial. — Evidence. — Weight  and  Credibility. — The  trial  court 
has  the  right  to  disregard  evidence,  though  uncontradicted,  if 
it  considers  such  evidence  unreasonable  or  inconsistent  with 
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facts  and  circumstances  shown  by  the  other  evidence  in  the 
case.     p.  89. 

5.  CoNTBACTS. — Building  Contracts. — Construction, — Extension  of 
Time  for  Owner*s  Delay, — Necessity  of  Written  Claim, — ^Where  a 
building  contract  provided  that,  should  the  contractor  be  delayed 
in  the  prosecution  or  completion  of  the  work  by  the  act  or  neglect 
of  the  owner,  architect,  or  other  contractor,  the  time  for  comple- 
tion should  be  extended  for  a  period  equal  to  the  time  lost,  but 
that  no  allowance  for  additional  time  should  be  granted  unless  a 
daim  therefor  in  writing  should  be  presented  to  the  architect, 
and  there  was  delay  by  the  owners  in  clearing  the  site  for  the 
building,  the  contractor  was  not  entitled  to  additional  time  where 
he  made  no  written  claim  to  the  architect  for  an  extension  as 
provided  in  the  contract,  but  merely  wrote  him  a  number  of 
letters  complaining  of  the  delay,    p.  91. 

6.  Contracts. — Construction. — Extensions  of  Time  for  Owner's 
Delay, — Architect's  Authority  to  Waive  Claim, — ^A  provision  in 
a  building  contract  stipulating  that  the  architect  could  allow  an 
extension  of  time  for  the  completion  of  the  work  only  in  event 
a  written  request  therefor  was  filed  with  him  by  the  contractor 
was  for  the  benefit  of  the  owner  as  well  as  the  contractor,  and 
the  architect  had  no  i>ower  to  waive  the  filing  of  such  claim  in 
writing,    p.  94. 

7.  Contracts. — Buildinff  Contracts, — Payments  to  Contractor, — 
Certificate  of  Architect, — Under  a  building  contract  providing 
that  the  sum  to  be  paid  for  material  and  work  was  to  be  paid  by 
the  owner  to  the  contractor  only  upon  certificate  of  the  architect, 
and  that  all  payments  should  be  due  when  the  certificates  were 
issued,  except  in  case  of  arbitrary  or  fraudulent  refusal  or  failure 
of  the  architect  to  issue  a  certificate  for  final  payment,  such  pay- 
ment was  not  due  until  a  certificate  therefor  had  been  issued  by 
the  architect,    p.  96. 

From  Marion  Superior  Court  (94,959);  W.  \V. 
Thornton,  Judge. 

Action  by  the  William  P.  Jungclaus  Company 
against  Mary  Josephine  Ratti  and  others.  From  a 
judgment  for  defendants  on  their  counterclaim,  plain- 
tiff appeals.    Affirmed. 

Charles  0.  lioemler,  for  appellant. 
Baker  S  Daniels,  for  appellees. 
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HoTTEL,  J. — This  appeal  is  from  a  judgment  in  ap- 
pellees' favor  in  an  action  brought  by  appellant  to 
recover  for  labor  and  materials  furnished  by  it  under 
a  contract  for  the  erection  of  a  building  on  appellees' 
real  estate,  and  to  foreclose  a  mechanic's  lien  against 
such  real  estate.  In  addition  to  the  amount  alleged 
to  be  due  on  the  contract  price,  recovery  was  also 
asked  for  extra  labor  and  material  alleged  to  have 
been  rendered  and  furnished  by  appellant.  The  com- 
plaint is  in  one  paragraph,  to  which  there  is  an  an- 
swer in  general  denial  and  a  plea  of  payment. 
Appellees  also  filed  a  counterclaim  for  damages  re- 
sulting from  delay  in  completion  of  the  work  and 
from  alleged  defective  work.  No  answer  was  filed 
to  this  counterclaim,  but  by  agreement  appellant  was 
permitted  to  introduce  evidence  to  prove  any  delay 
in  the  prosecution  of  its  work  caused  by  appellees 
or  their  agents. 

It  was  agreed  at  the  trial  that  the  contract  price 
for  work  done  by  appellant  was  $41,903,  and  that  it 
was  entitled  to  recover  for  undisputed  extras,  $96.42, 
making  a  total  of  $41,999.42;  that  as  against  this 
amount  appellee  was  entitled  to  credits  for  amounts 
paid  thereon,  aggregating  $41,110,  leaving  an  undis- 
puted balance  due  appellant  on  the  items  of  indebted- 
ness, alleged  in  its  complaint,  of  $889.42. 

The  court  found  that  appellant  was  entitled  to  re- 
cover said  amount  on  its  complaint,  and  that  appel- 
lees were  entitled  to  recover  on  their  counterclaim 
the  sum  of  $889.50,  and  rendered  judgment  for  ap- 
pellees  against  appellant  for  eight  cents  and  costs. 
A  motion  for  new  trial  filed  by  appellant  was  over- 
ruled, and  this  ruling  is  assigned  as  error.  The 
following  grounds  of  said  motion  are  relied  on  for 
reversal:  (1)  The  decision  of  the  court  is  liot  sus- 
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tained  by  suflScient  evidence;  (2)  the  decision  is  con- 
trary to  law;  (3)  the  damages  assessed  are  excessive; 
(4)  the  assessment  of  the  amount  of  recovery  is  erro- 
neous, being  too- large. 

In  its  points  and  authorities,  under  the  heading, 
** Error  in  overruling  the  motion  for  new  trial,''  ap- 
pellant states  ten  separate  general  propositions 

1.  without  attempting  to  specifically  apply  either 
of  them  to  any  of  the  said  grounds  of  its  mo- 
tion for  new  trial.  This  is  not  a  strict  compliance 
with  the  rules  of  the  court.  German  Fire  Ins.  Co.  v. 
Zonker  (1914),  57  Ind.  App.  696,  108  N.  E.  160;  Chi- 
cago, etc.,  R.  Co.  v.  Dinius  (1913),  180  Ind.  596,  103 
N.  E.  652;  Weidenhammer  v.  State  (1913),  181  Ind. 
349, 103  N.  E.  413, 104  N.  E.  577. 

However,  we  think  it  sufficiently  appears  from  said 
brief  that  appellant,  by  each  of  said  grounds  of  its 
motion,  has,  in  effect,  attempted  to  present  the  same 
question,  and  such  question  will  therefore  be  consid- 
ered. American,  etc.,  Tin  Plate  Co.  v.  Yonan  (1915), 
59  Ind.  App.  700, 109  N.  E.  922;  Richey  v.  Cleveland, 
etc.,  R.  Co.  (1910),  47  Ind.  App.  123,  93  N.  E.  1022. 

The  decision  and  judgment,  in  so  far  as  it  can  be 
said  to  be  based  on  the  items  of  defective  work  for 
which  damages  are  asked  in  the  counterclaim,  is  not 
questioned,  it  being  conceded  that  there  is  some  evi- 
dence to  support  each  of  such  items  ;^  but  it  is  in- 
sisted by  appellant  that  the  amount  found  to  be  due 
appellees  on  such  counterclaim  is  in  excess  of  the 
total  amount  claimed*  therein  for  defective  work. 

In  this  connection  it  is  claimed  that  the  trial  court 

when  it  made  its  decision  announced  that  it  allowed 

$439.50  on  account  of  defective  work,  and  $450 

2.  as  ** penalty''  for  delay  in  the  completion  of 
the  work.     The  finding,  however,  is  general, 
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and  it  is  conceded  that  the  record  does  not  show  such 
announcement,  and  hence  that  it  cannot  be  considered 
by  this  court,  but  it  is  insisted,  as  before  indicated, 
that  it  affirmatively  appears  from  the  items  of  the 
counterclaim  and  the  evidence  that  the  decision  and 
judgment  herein  is  necessarily  based  in  part  on  dam- 
ages allowed  for  delay  in  the  completion  of  said  work. 
No  question  is  raised  as  to  the  period  of  delay  for 
which  the  stipulated  damages  should  be  computed  if 
allowable,  but  the  sole  contention  is,  in  effect,  that 
the  undisputed  evidence  shows  that  such  delay  re- 
sulted from  the  default  of  the  owners  of  the  property, 
and  of  contractors  employed  by  them,  and  that  there- 
fore appellant  should  not  be  held  liable  for  any 
amount  on  account  of  such  delay;  that  to  the  extent 
that  the  decision  of  the  trial  court  includes  an  allow- 
ance for  any  amount  for  such  delay,  it  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law, 
and  that  to  such  extent  the  assessment  of  the  amount 
of  recovery  is  erroneous,  in  that  it  is  too  large. 

Assuming,  without  so  deciding,  that  the  question 

indicated  is  properly  presented  by  one  or  more  of 

said  grounds  of  its  motion  for  new  trial  and 

3.  by  its  briefs,  we  will  proceed  to  determine  it. 
However,  it  should  be  first  stated  that  it  is 
questionable  whether,  under  all  the  evidence  in  the 
case,  this  coutt  can  say  that  the  evidence  is  uncon- 
troverted  upon  the  question  of  the  delay  in  the  com- 
pletion of  the  work  being  caused  solely  by  the  de- 
fault of  appellees  or  contractors  employed  by  them. 
Though  it  be  granted  that  the  evidence  offered  by 
appellant  as  to  the  cause  of  such  delays  was  undis- 
puted, the  trial  court  had  a  right  to  take  into  con- 
sideration all  of  the  other  evidence  in  the  case,  in- 
cluding circumvstances  and  surroundings,  that  might 
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in  any  way  affect  the  weight  'or  credibility  of  such 
evidence,  Cleveland,  etc.,  R.  Co.  v.  Quinn  (1913),  54 
Ind.  App.  11,  24, 101  N.  E.  406. 

Appellant's  contention  admits  delay  in  the  com- 
pletion of  the  work,  and  hence  under  the  provision 
of  its  contract  infra  it  was  liable  for  the  damages 
'     provided  for  therein  resulting  from  such  delay, 

4.  unless  it  appears  that  it  was  caused  by  the 
*  *  owner,  *  *  *  architect,  or  *  *  *  any 
other  contractor  employed  by  the  owner  upon  the 
work,*'  as  provided  in  article  VII,  infra,  of  the  con- 
tract. While  appellant  introduced  witnesses  who 
testified  in  effect  that  appellees  and  contractors  em- 
ployed by  them  caused  delays  in  the  completion  of 
said  work,  the  total  of  which  equaled,  or  more  than 
equaled,  the  entire  delay  in  such  completion,  and 
while  these  witnesses  were  not  expressly  contradicted 
by  other  witnesses,  their  evidence  or  any  part  thereof, 
like  any  other  oral  evidence,  might  have  been  disre- 
garded by  the  trial  court  if  the  court  considered  it 
unreasonable  or  inconsistent  with  facts  and  circum- 
stances shown  by  the  other  evidence  ix\  the  case.  Coi- 
ner y.  State  (1909),  173  Ind.  168,  89  N.  E.  84:7;  South- 
ern R.  Co.  v.  Limback  (1908) ,  172  Ind.  89, 85  N.  E.  354 ; 
Cleveland,  etc.,  R.  Co.  v.  Starks  (1914),  58  Ind.  App. 
341,  361,  362,  106  N.  E.  646,  and  cases  cited;  Cleve- 
land, etc.,  R.  Co.  V.  Quinn,  supra. 

However,  again  assuming,  without  so  holding,  that 
said  evidence  is  in  fact  uncontroverted,  and  that 
neither  the  trial  court  nor  this  court  can  disregard 
it,  we  are  of  the  opinion  that  an  allowance  for  delay 
in  the  completion  of  the  work  was  properly  included 
in  the  decision  of  the  trial  court,  and  hence  that  such 
decision  is  sustained  by  the  evidence,  and  in  accord 
with  the  law  applicable  thereto. 
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The  parties  agreed  that  *^  Exhibit  lA^'  was  the 
contract  between  them.  This  contract  purported  to 
be  **The  Uniform  Contract.  Form  of  Contract 
Adopted  and  Reconamended  for  General  Use  by  the 
American  Institute  of  Architects  and  the  National 
Association  of  Builders.  *  *  *  Revised  1907.  *' 
The  parts  thereof  now  material  are  as  follows : 

*  *  Art.  II.  It  is  understood  and  agreed  *  *  * 
that  the  work  included  in  this  contrp.ct  is  to  be 
done  under  the  direction  of  said  architects,  and 
their  decision  as  to  the  true  construction  and 
meaning  of  the  drawings  and  specifications  shall 
be  final. 

**Art.  VL  The  contractor  shall  complete  the 
several  portions,  and  the  whole  of  the  work  com- 
prehended in  this  agreement  by  and  at  the  time 
or  times  hereinafter  stated,  to  wit:  The  work 
to  be  completed  on  or  before  the  1st  day  of  No- 
vember, 1912.  A  penalty  of  fifteen  *  *  * 
dollars  per  day  will  be  due  the  owners  for  each 
day  after  November  1st,  1912. 

**Art.  VII.  Should  the  contractor  be  delayed 
in  the  prosecution  or  completion  of  the  work  by 
the  act,  neglect  or  default  of  the  owner,  of  the 
architect,  or  of  any  other  contractor  employed 
by  the  owner  upon  the  work,  *  *  *  then  the 
time  herein  fixed  for  the  completion  of  the  work 
shall  be  extended  for  a  period  equivalent  to  the 
time  lost  by  reason  of  any  or  all  the  causes  afore- 
said, which  extended  period  shall  be  determined 
and  fixed  by  the  architect ;  but  no  such  allowance 
shall  be  made  unless  a  claim  therefor  is  presented 
in  writing  to  the  architect  within  forty-eight 
hours  of  the  occurrence  of  such  delay. 
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*'Art.  XII.  In  case  the  owner  and  contractor 
fail  to  agree  in  relation  to  matters  of  payment, 
allowance  or  loss  referred  to  in  Arts.  Ill  or  VIII 
*  *  *  or  should  either  of  them  dissent  from 
the  decision  of  the  architect  referred  to  in  Art. 
VII  of  this  contract,  which  dissent  shall  have  been 
filed  in  writing  within  ten  days  of  the  announce- 
ment of  such  decision,  then  the  matter  shall  be 
referred  to  a  board  of  arbitration  to  consist  of 
one  person  selecteci  by  the  owner,  and  one  per- 
son selected  by  the  contractor,  these  two  to  select 
a  third.  The  decision  of  any  two  *  *  *  shall 
be  final  and  binding  on  both  parties  hereto. ' ' 

Appellant's  first  contention  is  that  it  should  be 

allowed  additional  time  because  of  the  delay  on  the 

part  of  the  owners  in  clearing  the  site  for  the 

5.  building,  which  they  had  agreed  to  finish  by 
May  20,  1912,  the  date  when  appellant  was  to 
have  begun  the  work.  In  the  case  of  Va7i  Buskirk  v. 
Board,  etc.  (1909),  78  N.  J.  Law  650,  75  Atl.  909,  the 
contract  between  the  parties  provided  that:  ^^  'The 
contractor  shall  complete  the  several  portions  and 
the  whole  of  the  work  comprehended  in  this  agree- 
ment by  and  at  the  time  or  times  hereinafter  stated, 
to  wit,  *  *  *  The  entire  building  to  be  com- 
pleted and  ready  for  occupancy  by  the  15th  day  of 
September,  1908,  providing,  however,  that  the  afore- 
said owner  removes  the  present  building  from  the 
proposed  site  before  the  15th  of  May,  1908.'  ''  The 
contract  provided  also  that  **  'the  contractor  shall 
pay  to  the  owner  *  *  *  $25  per  day  *  *  * 
for  each  and  every  day's  delay  that  the  work  shall 
remain  unfinished  after  the  date  agreed  upon  for  the 
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completion    *     *     */  '^    It  also  contained  a  provi- 
sion identical  with  article  VII,  supra. 

Under  the  terms  of  this  contract,  which  so  far  as 
they  are  material  were  almost  identical  with  those 
of  the  instant  contract,  except  that  the  latter  con- 
tains  no  express  provision  that  the  owners  should 
clear  the  site,  it  was  held  that  the  contractor,  because 
he  made  no  claim  in  writing  to  the  architect  for  addi- 
tional time  alleged  to  have  been  necessary  by  reason 
of  the  owner  ^s  failure  to  remove  the  buildings  from 
the  site  by  May  15, 1908,  could  not  have  an  extension 
of  time  equivalent  to  such  delay,  and  was  liable  for 
the  stipulated  damages  for  such  period. 

There  is  abundant  authority  in  other  states  that, 
under  contracts  such  as  the  one  here  involved,  where 
the  contractor  has  not  presented  his  written  claim 
for  an  extension  of  time,  and  such  extension  has  not 
been  granted  by  the  architect,  he  is  not  entitled  there- 
to. Chapman  Decorative  Co.  v.  Security,  etc.,  Ins.  Co. 
(1906),  149  Fed  189,  79  C.  C.  A.  137;  Kelly  v.  Fejer- 
vary  (1900),  (Iowa)  78  N.  W.  828;  Ward  v.  Haren 
(1909),  139  Mo.  App.  8,  119  S.  W.  446;  HUler  v. 
Daman  (1914),  183  Mo.  App.  315, 166  S.  W.  869;  Van 
Buskirk  v.  Board,  etc.,  supra;  Davis  v.  LaCrosse  Hos- 
pital Assn.  (1904),  121  Wis.  579,  99  N.  W.  351, 1  Ann. 
Cas.  950;  Curry  v.  Ohnstead  (1904),  26  R.  I.  462,  59 
Atl.  392;  Lumber  Co.  v.  Friedman  (1908),  64  W.  Va. 
151,  61  S.  E.  815 ;  Feen/ey  v.  Bardsley  (1901),  66  N.  J. 
Law  239,  49  Atl.  443 ;  J.  G.  Wagner  Co.  v.  Cawker 
(1902),  112  Wis.  532,  88  N.  W.  599;  Wait  v.  Stanton 
(1912),  104  Ark.  9,  147  S.  W.  446;  Equitable  Real 
Estate  Co.  v.  National  Surety  Co.  (1913),  133  La.  448, 
63  South.  104;  Florida,  etc.,  R.  Co.  v.  Southern  Supply 
Co.  (1900),  112  Ga.  1, 37  S.  E.  130;  Jones  v.  St.  John's 
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College  (1870),  L.  R.,  6  Q.  B.  115;  Grey  v.  Stephens 
(1906),  16  Manitoba  189. 

Appellant  contends  that  it  notified  the  architect  of 
the  delay  caused  by  the  owner,  and  also  of  the  delays 
caused  by  contractors  employed  by  the  owners,  and 
that  therefore  it  is  entitled,  under  its  contract,  to 
additional  time  in  which  to  perform.  The  record 
shows  a  number  of  letters  written  by  appellant  to  the 
architect,  in  which  it  complained  of  the  delay  of  the 
owners  in  clearing  the  ground,  and  of  delay  and  in- 
terference  by  contractors  over  whom  it  had  no  con- 
trol. In  some  of  these  letters  appellant  stated  that 
it  would  be  delayed  in  a  particular  portion  of  the 
work  by  the  matters  complained  of,  but  in  none  of 
them  did  it  claim  any  extension  of  time  by  reason  of 
such  matters,  nor  was  such  extension  in  any  way 
mentioned  therein. 

Article  VII,  supra,  provided  that  should  the  con- 
tractor be  delayed  by  certain  happenings  therein 
specified,  **Then  the  time  ♦  •  *  shall  be  extend- 
ed for  a  period  equivalent  to  the  time  lost  •  •  •^ 
which  extended  period  (i.  e.,  a  period  equivalent  to 
the  time  thus  lost)  shall  be  determined  and  fixed  by 
the  architect,'^  and  that  **no  such  allowance  shall  be 
made  unless  a  claim  therefor  is  presented  in  writing 
to  the  architect.  *'  It  is  plain  that  this  article  requires 
that  a  claim  for  an  allowance  of  additional  time  by 
the  architect  must  be  presented  to  him  in  writing,  if 
the  contractor  would  obtain  the  benefit  of  such  ex- 
tension. The  record  does  not  show  that  any  such 
claim  was  made,  and  appellant,  therefore,  was  not 
entitled  to  any  extension.  Such  a  provision  is  for  the 
benefit  of  the  owner,  as  well  as  the  contractor,  and  the 
architect  has  no  power  to  waive  this  formality.    The 
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presentation  of  the  claim  in  writing  is  a  con- 

G.     dition  precedent  to  the  architect 's  power  to  act 

in  the  matter  of  the  extension  of  time.     Van 

Buskirk  v.  Board,  etc.,  supra,  and  cases  cited;  J.  G. 

Wagner  Co.  v.  Cawker,  supra,  aild  cases  cited. 

If  it  be  said  that  the  provision  requiring  the  pres- 
entation of  a  written  claim  is  harsh,  the  answer  is  well 
put  in  the  case  of  Davis  v.  LaCrosse  Hospital  Assn.. 
supra,  587,  588,  in  which  the  court  said:  ** Parties 
have  a  perfect  right  to  make  harsh  provisions  in 
their  contracts  if  they  see  fit.  If  they  do,  courts 
should  not  sit  to  revise  them.  Their  duty  is  to  enforce 
contracts  as  they  find  them,  regardless  of  conse- 
quences, when  no  invalidity  is  involved  nor  public 
policy  violated,  and  no  mutual  mistake  or  fraud,  nor 
clear  evidence  of  modification.  Stipulations  of  the 
kind   under   consideration   are   uniformly   enforced 

*         *         •    99 

Appellant  says  that  the  evidence  shows  that  ap- 
pellees recovered  '^penalties''  from  contractors  em- 
ployed by  them  to  install  plumbing,  etc.,  by  whom 
appellant  was  delayed  in  completing  the  work,  and 
that  therefore  appellees  should  not  be  allowed  stipu- 
lated damages  from  appellant  for  the  delay  so  caused. 
This  court  cannot  say  that  the  judgment  appealed 
from  involves  such  items  of  allowance,  but  whether 
it  does  or  not  is  immaterial  under  the  stipulations  of 
the  contract  here  involved. 

An  analysis  of  the  authorities  above  cited  necessi- 
tates the  conclusion  that  under  such  a  contract  the 
contractor  binds  himself  absolutely  to  pay  the  dam- 
ages stipulated  for  any  delay  in  the  completion  of 
the  work,  except  such  delay  as  results  from  the  neg- 
lect or  default  mentioned  in  article  VII,  supra,  of 
such  contract;  and  the  contractor  cannot  be  heard 
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to  say  that  his  delay  was  caused  by  the  default  of 
those  mentioned  in  said  article  VII,  unless  he  has 
duly  presented  his  claim  for  extension  of  the  time 
made  necessary  by  such  default,  as  provided  in  said 
article. 

In  the  case  of  J.  G.  Wagner  Co.  v.  Cawker,  supra, 
538,  the  court,  in  considering  a  provision  in  a  build- 
ing contract  that  written  claim  must  be  made  for 
extension  of  time  made  necessary  by  default  of  others, 
said :  * '  The  importance  of  this  stipulation,  as  well  as 
its  purpose,  is  manifest.  The  very  contest  that  has 
arisen  in  this  case  demonstrates  the  necessity  of  some 
such  cautious  provision.  Disputes  frequently  arise 
between  different  contractors,  or  the  owner  and  the 
architect,  as  to  responsibility  for  delays  in  the  work. 
Owners  are  very  much  in  the  power  of  contractors 
and  architects.  To  avoid  the  uncertainty  of  verbal 
disputes,  and  to  prevent  the  contractors  from  making 
claims  for  delay  after  the  building  has  been  finished, 
is  clearly  the  purpose  of  such  provisions.  They  are 
for  the  benefit  of  both,  especially  for  the  owner.  The 
plaintiff  knew  that  it  could  have  no  claim  for  delay 
for  any  reason  unless  it  made  a  claim  in  writing 
^dthin  twenty-four  hours  after  its  occurrence.  *  *  * 
As  we  have  already  said,  the  purpose  of  this  stipula- 
tion was  to  protect  the  defendants  from  stale  claims 
for  delays,  which  might  be  based  upon  oral  under- 
standings, and  made  when  it  might  be  difficult  to 
prove  the  facts  in  relation  thereto.''  (Italics  in- 
serted.) 

So,  in  the  instant  case,  appellant,  not  having  pre- 
sented his  claim  in  writing  for  an  extension  of  time, 
as  provided  by  article  ^ni,  supra,  cannot  now  be 
heard  to  say  that  its  delay  was  caused  by  the  default 
of  the  other  contractors  who,  it  is  claimed,  were  re- 
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quired  to  pay  to  appellees  the  damages  stipulated  in 
their  respective  contracts. 

It  is  also  insisted  by  appellant  that  appellees  are 
not  entitled  to  the  stipulated  damages  provided  by 
the  contract,  because  the  evidence  shows  that  they 
committed  a  breach  of  said  contract.  It  is  claimed 
that  under  the  contract  appellees  were  to  pay  for  85 
per  cent,  of  the  amount  of  labor  and  material  in  the 
building  based  upon  monthly  estimates;  that  the 
building  was  completed  December  7,  1912;  that  no 
payment  was  made  from  November  9, 1912,  to  Febru- 
ary 13,  1913 ;  that  the  amount  unpaid  on  December  7 
was  more  than  $7,000,  no  part  of  which  was  paid  until 
February  13,  at  which  date  only  $4,000  was  paid. 

The  contract  provides  that  the  sum  to  be  paid  for 

the  material  and  work  '  *  shall  be  paid  by  the  owner  to 

the  contractor     •     *     •     only  upon  certificates  of 

the  architect.    *     *     *    And  all  payments  shall 

7.  be  due  when  certificates  for  the  same  are  is- 
sued. ' '  Under  such  a  provision,  except  in  case 
of  an  arbitrary  or  fraudulent  refusal  or  failure  of 
the  architect  to  issue  a  certificate  for  final  payment, 
the  final  payment  was  not  due  until  a  certificate  there- 
for had  been  issued  by  the  architect.  Chicago  Ath- 
letic Assn.  V.  Eddy  Electric  Mfg.  Co.  (1898),  77  IlL 
App.  204;  Vincent  v.  Stiles  (1897),  77  111.  App.  200; 
McGlauflin  v.  Wormser  (1903),  28  Mont.  177,  72  Pac. 
428;  Sheyer  v.  Pinkerfon  Construction  Co.  (1904), 
(N.  J.)  59  Atl.  462;  Neidlinger  v.  Onward  Construc- 
tion Co.  (1905),  107  App.  Div.  398,  90  N.  Y.  Supp. 
115,  95  N.  Y.  Supp.  1148,  affirmed  188  N.  Y.  572,  80 
N.  E.  1114;  AsMex)  v.  Eenahan  (1897),  56  Ohio  St. 
559,  47  N.  E.  573. 

The  architect  testified  that  he  issued  no  final  certifi- 
cate, and  the  record  does  not  show  that  his  failure  to 
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issue  such  certificate  was  arbitrary  or  fraudulent. 
The  record,  therefore,  does  not  show  that  appellees* 
delay  in  making  the  final  payment  was  a  breach  of 
the  contract. 

For  the  reasons  indicated,  the  judgment  below  is 
affirmed. 

Note.— Reported  in  118  N.  E.  966. 


BoBN  V.  Union  Elevator  Company  bt  al. 

[No.  9,557.    Filed  March  13,  1918.] 

1.  Appeal. — Review. — Findings  of  Fact. — Conclusiveness. — Find- 
ings of  fact  supported  by  substantial  evidence  are  conclusive  on 
aK)eal.    p.  101. 

2.  Contracts. — Sales  Contracts. — Attomey*s  Fees. — Right  to  Re- 
cover.— Where  grain  was  sold  under  a  written  contract  upon 
which  was  indorsed  a  receipt  for  advancements  providing  for 
attorney's  fees,  but  the  parties  subsequently  entered  into  a  verbal 
agreement  concerning  the  sale  of  grain  which  did  not  provide  for 
attorney's  fees,  and  the  receipt  was  satisfied  by  subsequent  trans- 
actions, the  holder  could  not  recover  attorney's  fees,  though  the 
maker  still  owed  him  money  on  the  account,    p.  103. 

3.  Payment. — Rights  as  to  Application. — Intent  of  Parties. — Ap- 
plication of  Payment  by  Court. — ^Where  a  debtor  owes  distinct 
debts  or  accounts  and  he  makes  a  voluntary  payment,  he  may 
direct  its  application,  but  if  neither  party  makes  a  specific 
appropriation  of  the  payment,  the  law  will  apply  it  justly,  and, 
in  case  of  running  accounts,  in  extinguishment  of  the  first  debt, 
unless  a  different  intention  on  the  part  of  the  parties  may  be 
gathered  from  the  facts  and  circumstances,  and  such  rule  is  not 
confined  to  payments  of  money,  but  includes  payments  made  in 
commodities,    p.  103. 

4.  Payment. — Application. — Rights  of  Parties. — Where  defendant 
entereii  into  a  written  contract  to  deliver  corn  to  plaintiffs,  and 
executed  his  receipts  for  advancements,  and,  owing  them  no  other 
debt  at  the  time,  commenced  to  deliver  com  without  attempting 
to  collect  pay  therefor,  it  should  be  assumed  that  he  intended  that 

vol*.  07— 7, 
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the  value  of  such  corn  was  to  be  applied  to  the  receipts,  and. 
when  their  amount  in  value  of  corn  had  been  delivered,  plain- 
tiSs  could  not,  in  an  action  for  money  due  on  subsequent  trans- 
actions  in  the  account,  recover  attorney*s  fees  as  provided  in  the 
receipts,    p.  104. 

From  Tippecanoe  Superior  Court;  Burton  B. 
Berry,  Special  Judge, 

Action  by  the  Union  Elevator  Company  and  others 
against  Edward  Born. 

From  a  judgment  for  plaintiffs,  the  defendant  ap- 
peals.   Affirmed  conditionally. 

A.  B.  Cronk  and  L.  E.  Ritchey,  for  appellant. 
Charles  A.  Burnett  and  Wood  d  Evans,  for  appel- 
lees. 

Caldwell,  J. — ^Appellee  Union  Elevator  Company 
brought  this  action  against  appellant,  filing  a  com- 
plaint in  six  paragraphs.  Answers,  replies  and  cross- 
complaints  were  filed,  under  which  the  other  appel- 
lees, Charles  Haywood  and  John  T.  Detchon,  became 
parties  to  the  proceeding.  As  no  question  is  prop- 
erly presented  respecting  the  sufficiency  of  any  of 
the  pleadings,  we  do  not  find  it  necessary  to  set  out 
even  their  substance.  A  trial  resulted  in  a  finding  in 
favor  of  the  Union  Elevator  Company  and  against 
appellant  in  the  sum  of  $389  principal  and  interest, 
and  $200  as  attorney  fees,  a  total  of  $589,  on  which 
judgment  was  rendered.  The  record  presents  but 
two  controlling  questions:  First,  the  sufficiency  of 
the  evidence  to  sustain  the  finding;  and,  second, 
whether  appellee  was  entitled  to  recover  attorney 
fees. 

There  was  evidence  within  the  issues  to  the  follow- 
ing effect :  Prior  to  July  3, 1912,  appellees  Haywood 
and  Detchon,  as  partners,  under  the  name  of  Union 
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Elevator  Company,  were  engaged  in  the  business  of 
buying  and  .selling  grain  and  other  products  at  New 
Richmond,  Montgomery  county.  On  that  day  they, 
with  others,  organized  a  corporation,  preserving  and 
continuing  such  business  name.  This  corporation, 
Union  Elevator  Company,  by  proper  transfers 
and  assignments,  succeeded  to  all  the  rights  and  lia- 
bilities of  the  partnership,  and  since  that  day  has 
been  conducting  the  business. 

As  the  corporation  is  the  successor  in  interest  of 
the  partnership,  in  our  further  statement  of  the  case, 
we  shall  refer  to  transactions  had  with  either  the  for- 
mer or  the  latter  as  had  with  the  Union  Elevator  Com- 
pany. 

On  September  1,  1910,  appellant  and  the  Union 
Elevator  Company  entered  into  a  written  contract  by 
w^hich  the  former  sold  and  agreed  to  deliver  to  the 
latter,  on  or  before  February  1,  1911,  4,000  bushels 
of  good  merchantable  com,  to  be  paid  for  at  the  mar- 
ket price  at  the  time  of  delivery,  less  any  advance- 
ments made.  Inscribed  on  the  contract  was  a  receipt 
signed  by  appellant  as  follows : 

**  Received  this  day  on  above  contract  $1,616.00. 
on  which  I  agree  to  pay  7  per  cent,  interest  until 
grain  is  delivered,  without  any  relief  whatever 
from  valuation  or  appraisement  laws,  and  attor- 
ney's fees.   DueFeb.  1,1911. '^ 

On  September  19,  September  21,  October  3  and 
November  14, 1910,  the  parties  entered  into  other  con- 
tracts in  terms  similar  to  the  one  above  outlined,  by 
which  appellant  sold  to  the  company  250,  2,000,  1,500 
and  350  bushels  of  com  respectively,  the  first  lot  to 
be  delivered  on  or  before  January  1,  and  the  other 
three  lots  on  or  before  February  1,  1911.    There  was 
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inscribed  on  each  of  these  contracts  also  a  writing  in 
terms  as  above,  signed  by  appellant,  by  which  he 
acknowledged  that  he  had  received  on  the  involved 
contract  $100,  $784,  $500  and  $150  respectively.  It 
follows  that,  at  the  close  of  the  preliminary  arrange- 
ments between  the  parties,  appellant  had  sold  for 
future  delivery  at  market  prices  8,100  bushels  of  com, 
on  which  he  had  been  advanced  $3,150.  Appellant 
failed  to  deliver  any  com  under  the  contract  or  other- 
wise on  or  prior  to  February  1,  1911.  Thereafter, 
however,  he  did  deliver  to  the  company  large  quanti- 
ties of  corn  from  time  to  time,  aggregating  mucn 
more  than  8,100  bushels,  and  in  addition  delivered 
a  large  quantity  of  oats  and  other  articles  and  prod- 
ucts, and  from  time  to  time  paid  to  the  company 
money  by  check.  The  company  likewise  from  time  to 
time  advanced  to  appellant  large  sums  of  money  by 
check,  and  in  addition  sold  and  delivered  to  him  stock 
food  and  other  articles  and  products.  There  is  no 
serious  conflict  between  the  parties  respecting  the 
quantity  of  corn  and  other  articles  and  products  sold 
and  delivered,  or  respecting  the  amounts  of  money 
paid  and  advanced  by  either  respective  party  to  the 
other.  The  controversy  is  of  the  following  nature : 
No  corn  having  been  delivered  on  or  prior  to  Febru- 
ary 1,  1911,  the  parties  entered  into  a  subsequent 
verbal  agreement,  respecting  the  terms  of  which  the 
parties  do  not  agree.  Appellee  offered  testimony 
that  sometime  after  February  1,  it  was  agreed  that 
appellant  should  proceed  to  deliver  corn  under  the 
contracts,  with  the  privilege  of  storing  it  for  thirty 
days,  with  the  right  to  be  credited  any  time  within 
the  thirty  days  at  the  market  price;  that  he  did  so 
deliver  corn,  and  was  so  credited ;  that  he  delivered 
other  corn,  oats  and  other  articles  and  products  under 
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an  agreement  that  he  should  be  credited  at  the  mar- 
ket price  at  the  time  of  delivery,  and  that  he  was 
so  credited.  Appellant  offered  testimony  that  by  such 
subsequent  arrangement  the  written  contracts  were 
canceled,  and  that  he  delivered  corn  under  an  agree- 
ment that  he  should  store  it  as  long  as  he  desired, 
and  be  credited  at  the  market  price  at  a  time  elected 
by  him ;  that  subsequen^tly  and  after  all  the  corn  had 
been  delivered,  it  was  agreed  that  he  should  be  credit- 
ed at  the  rate  of  sixty-four  cents  per  bushel.  Under 
appellee 's  theory  appellant  was  entitled  to  be  credited 
for  some  of  the  corn  at  sixty-four  cents  per  bushel, 
and  the  balance  at  lower  rates.  There  is  controversy 
between  the  parties,  also,  as  to  how  many  pounds  of 
com  should  be  regarded  as  a  bushel  under  the  agree- 

ment  made  by  them.     Respecting  this  phase 
1 .      of  the  case,  it  is  sufficient  to  say  that  allowing 

interest,  the  right  to  which  is  not  controverted, 
there  was  substantial  evidence  tending  to  establish 
that  there  was  a  balance  due  appellee  company  of 
$389,  as  found  by  the  court.  The  finding  in  this  re- 
spect is  therefore  binding  on  this  court. 

"We  proceed  to  the  second  question :  Appellee  com- 
pany predicates  its  right  to  recover  attorney's  fees 
on  the  provisions  of  the  receipts  above  set  out  and 
referred  to.  Those  receipts  disclose  that  $3,150  had 
been  advanced  to  appellant  on  the  corn  contracts* 
The  latter  disclose  that  appellant  obligated  himself  to 
deliver  8,100  bushels  of  corn.  Appellee's  (^use  of 
action  proceeds  on  the  theory  that  the  money  ad- 
vanced with  interest  thereon  was  to  be  paid  by  the 
delivery  of  corn.  Appellee 's  first  paragraph  of  com- 
plaint is  in  part  to  the  effect  that  by  reason  of  such 
receipts,  and  the  money  advanced  as  evidence  there- 
by, and  by  reason  of  the  subsequent  transactions  had, 
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a  mutual  account  arose  between  the  parties,  the  first 
items  in  which  consisted  of  such  sums  of  money  so 
advanced,  and  that  such  account  disclosed  a  balance 
due  appellee  company  for  which  it  sued.  Appellee 
company  filed  with  such  paragraph  a  bill  of  particu- 
lars  to  that  effect.  The  remaining  paragraphs  of 
complaint  declare  on  the  receipts  as  unsatisfied  either 
by  payment  or  by  the  delivery  of  corn.  Appellee 
offered  testimony  to  the  effect  that  its  manner  of 
doing  business  was  that,  when  it  held  contracts  with 
receipts  for  money  advanced  as  above,  as  com  was 
delivered  it  was  credited  on  the  contracts  and  re- 
ceipts at  the  market  or  agreed  price;  that  as  com 
was  delivered  its  value  was  promptly  credited  for 
the  purpose  of  preventing  interest  from  accumulat- 
ing. The  evidence  disclosed  that  the  first  two  con- 
tracts and  receipts  above  mentioned  had  been  marked 
**paid.''  All  the  items  set  out  in  the  bill  of  particu- 
lars filed  with  the  first  paragraph  of  complaint  were 
supported  by  evidence,  which  for  the  most  part  was 
uncontradicted.  The  first  items  consisted  of  charges 
against  appellant  in  the  sum  of  $3,150,  being  the 
money  advanced  as  evidenced  by  the  receipts.  There 
followed  credits  from  time  to  time  for  corn 
delivered  aggregating  $585.34,  mubh  more  than 
enough  to  pay  and  discharge  such  receipts.  There 
followed  other  items  of  credit  aggregating  $1,472.13, 
based  on  oats  delivered,  and  other  items  of  credit 
based  on  other  products  sold  and  delivered,  inter- 
spersed with  charges  based  on  money  advanced  and 
products  sold  and  delivered  to  appellant.  Such  is 
the  statement  of  the  account  as  prepared  by  appellee 
company. 

Assuming  that  in  an  action  predicated  on  the  re- 
ceipts, attorney  fees  might  be  recovered  as  a  part  of 
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the  judgment^  a  point  which  we  do  not  find 

2.  it  necessary  to  decide,  it  is  apparent  that  there 

could  be  no  recovery  of  attorney  fees  as  a  part 
of  a  judgment  based  on  an  account.  There  was  no 
agreement,  verbal  or  in  writing,  that  attorney  fees 
might  be  so  recovered.  It  follows  that,  if  the  receipts 
were  paid  and  satisfied  by  the  subsequent  transac- 
tions between  the  parties,  appellee  was  not  entitled 
to  recover  attorney  fees  in  this  action. 

Where  a  debtor  owes  his  creditor  distinct  accounts 

or  debts,  and  he  makes  a  voluntary  payment,  he  may 

direct  its  application ;  if  he  fails  to  do  so,  the 

3.  right  passes  to  the  creditor  to  apply  the  pay- 
ment to  any  one  or  more  of  the  debts  as  he 

pleases.  If  neither  party  makes  a  specific  appropria- 
tion of  the  payment,  the  law  will  apply  it  according 
to  its  own  notion  of' justice,  giving  effect,  however, 
to  the  intent  of  the  parties,  and  primarily  to  the 
intent  of  the  debtor,  if  such  intent  may  be  gathered 
from  the  facts  and  circumstances.  In  the  absence 
of  an  appropriation,  express  or  implied,  made  by  the 
parties,  to  any  specific  debt,  the  law  will  in  running 
accounts  make  the  approp'riation  according  to  the 
order  of  time  in  the  items  in  the  account,  the  first 
item  on  the  debtor  side  being  discharged  by  the  first 
item  on  the  credit  side.  See  the  following  where  the 
subject  is  fully  considered.  Conduitt  v.  Ryan  (1891), 
3  Ind.  App.  1,  29  N.  E.  160,  and  cases;  Tapper  v.  Neiv 
Home,  etc.,  Co.  (1898),  22  Ind.  App.  313,  53  N.  E.  202 ; 
Barrett  v.  Sipp  (1911),  50  Ind.  App.  304,  98  N.  E.  310; 
Clark  v.  Huey  (1895),  12  Ind.  App.  224,  40  N.  E.  152; 
King  v.  Andrews  (1868),  30  Ind.  429;  Stanwix  v. 
Leonard  (1908),  125  App.  Div.  299,  109  N.  Y.  Supp. 
804.  The  rule  is  not  confined  to  payments  made  in 
money,  but  is  extended  to  payments  made  in  conunodi- 
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ties.  30  Cyc  1228;  Toung  v.  Harris  (1880),  36  Ark. 
162;  Thatcher  v.  TUlory  (1902)',  30  Tex.  Civ.  App. 
327,  70  S.  W.  782 ;  Carson  v.  Cook  County  Liquor  Co. 
(1912),  37  Okl.  12, 130  Pac.  303,  Ann.  Cas.  1915B  695. 
It  has  been  held  that  the  law  will  apply  the  payment 
to  an  interest-bearing  debt  in  preference  to  one  bear- 
ing no  interest.  30  Cyc  1242;  Rogers  v.  Yarnell 
(1888),  51  Ark.  198,  10  S.  W.  622;  Bussey  v.  GanVs 
Admr.  (1847),  10  Humph.  (Tenn.)  238;  McTavish  v. 
Carroll  (1847),  1  Md.  Ch.  160;  Blanton  v.  Rice  (1827), 
5  T.  B.  Mon.  (Ky.)  253. 

When  appellant  commenced  to  deliver  com,  he 

owed  appellee  no  debt  other  than  as  represented  by 

such  receipts ;  he  made  no  effort  to  collect  pay 

4.  for  the  com  as  delivered.  It  should  therefore 
be  assumed  that  h^  intended  to  apply  the  value 
of  such  corn  on  the  debt  so  represented..  Appellee 
company  actually  did  apply  corn  so  delivered,  and  at 
its  market  value  on  the  first  two  of  such  receipts  as 
indicated  by  the  fact  that  they  were  marked  paid. 
The  evidence  of  a  custom  as  above  outlined  indicated 
a  general  purpose  to  that  end.  Moreover,  appellee 
alleges  in  its  first  paragraph  of  complaint  in  effect 
that  such  receipts  had  been  merged  into  a  mutual  ac- 
count. In  this  account,  as  formulated  .by  appellee, 
and  as  filed  as  an  exhibit  to  the  complaint,  the 
amounts  represented  by  such  receipts  appear  as  the 
first  items  of  charges.  Over  against  them  there  ap- 
pear as  credits  successive  items  made  up  of  the  value 
of  com,  oats,  etc.,  delivered.  These  facts  indicate 
that  appellee  thus  has  made  application  of  the  pay- 
ments represented  by  the  value  of  products  delivered 
exactly  as  the  law  would  make  such  application  in 
the  absence  of  anything  to  indicate  the  intent  of  the 
parties.    We  are  therefore  required  to  hold  that  such 
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receipts  had  been  discharged  prior  to  the  commence- 
ment of  this  action.  It  follows  that  appellee  was  not 
entitled  to  recover  attorney  fees  as  a  part  of  the 
judgment.  The  right  to  recover  such  attorney  fees 
is  challenged  by  appellant's  briefs. 

Such  being  the  state  of  the  record,  it  is  ordered 
that  if,  within  thirty  days,  appellee  Union  Elevator 
Company  shall  file  in  this  court  a  remittitur  in  the 
sum  of  $200  to  be  effective  as  of  the  date  of  the  judg- 
ment below,  the  judgment  will  be  affirmed  for  the 
residue  in  the  sum  of  $389;  otherwise,  the  judgment 
will  be  reversed,  with  instructions  to  the  trial  court 
to  sustain  the  motion  for  a  new  trial,  costs  in  either 
case  to  be  taxed  against  appellee  Union  Elevator 
Company. 

Caldwell,  J. — ^Remittitur  having  been  filed,  as  sug- 
gested by  the  original  opinion,  and  within  the  time 
limited,  the  judgment  in  the  sum  of  $389  is  uncon- 
ditionally  affirmed;  costs  against  appellee. 

Note. — Reported  in  118  N.  E.  973.    Attorneys,  compensation,  value 
of  services,  16  Am.  St  592. 


Indianapolis  Traction  and  Terminal  Company  bt  al, 

V.  Lee,  Executrix. 

[No.  9,530.    Filed  March  14,  1918.] 

1.  Tbiai^ — Instructions. — Issues. — In  an  action  for  the  death  of  a 
pedestrian,  where  the  complaint  showed  that  decedent  was  struck 
by  an  automobile  while  lawfully  upon  the  street  and  exercising 
due  care  for  his  own  safety,  an  instruction  that  he  had  a  right 
to  cross  the  street  was  not  erroneous  or  harmful,  although  there 
was  no  controversy  over  the  matter,    p.  110. 

2.  Trial. — Instructions. — Mandatory  Instructions. — In  an  action 
against  a  street  railroad  company  and  the  owner  of  an  automo- 
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bile  truck  for  the  death  of  a  pedestrian,  the  negligence  charged 
against  defendant  company  being  that  in  violation  of  a  dty  ordi- 
nance it  permitted  the  street  pavement  to  become  so  worn  that 
there  were  a  number  of  holes  in  the  same,  an  instruction  that  if 
the  jury  found  that  there  was  a  hole  in  the  street  large  enougb 
for  a  wheel  of  a  truck  to  have  dropped  into,  "all  as  alleged  in 
the  complaint,**  and  that  the  driver  saw  the  hole,  or  could  have 
seen  it  by  the  exercise  of  ordinary  care,  and  negligently  drove  the 
machine  so  that  a  wheel  dropped  into  it,  causing  the  truck  to  veer 
and  strike  deceased,  the  finding  should  be  for  plaintiff,  although 
mandatory  in  form  and  failing  to  specifically  set  out  each  ele- 
ment essential  to  plaintiff's  recovery,  such  instruction  was  not 
harmful  to  defendants  in  view  of  the  qualifying  phrase,  "all  as 
alleged  in  the  complaint,"  which  averred  facts  constituting  action- 
able negligence,  and  other  instructions  supplying  the  omitted 
essentials,    p.  111. 

3.  Trial. — Issues. — Instructions, — ^Where  an  action  for  wrongful 
death  of  a  pedestrian  killed  by  an  automobile  was  not  presented 
or  tried  on  the  theory  of  the  last  clear  chance  doctrine,  and 
there  was  no  evidence  tending  to  show  antecedent  lack  of  due 
care  on  the  part  of  decedent  and  a  subsequent  chance  on  the 
part  of  defendant  to  avoid  the  injury  notwithstanding  such  neg- 
ligence, such  theory  was  properly  ignored  in  the  instructions, 
p.  113. 

4.  Appeal. — Review, — Instructions. — Invited  Error. — Where,  in  an 
action  for  wrongful  death,  an  instruction  tendered  by  defendants 
was  given  which  referred  generally  to  the  negligence  of  defend- 
ants by  the  phrase  "as  alleged  in  the  complaint,"  defendants  can- 
not complain  of  another  instruction  similar  in  form  given  at 
plaintiff's  request,  since  error,  if  any,  based  on  the  general  refer- 
ence to  the  complaint,  was  invited,    p.  114. 

5.  Death. — Measure  of  Damages. — In  an  action  for  wrongful 
death,  an  instruction  that  damages  to  the  widow  for  the  loss  of 
her  husband  should  be  such  as  would  compensate  for  the  pe- 
cuniary loss  sustained,  taking  into  consideration  the  deceased's 
age,  health  and  expectancy  of  life,  and  his  earning  capacity,  was 
proper,    p.  114. 

6.  Trial. — Instructions, — Duty  to  Request. — Waiver  of  Error.r-lt 
defendants  in  an  action  for  wrongful  death  desired  a  more  com- 
plete instruction  on  the  measure  of  damages  than  that  given, 
it  was  their  duty  to  tender  a  correct  and  appropriate  instruction 
on  that  subject,  and,  having  failed  to  do  so,  they  cannot  com- 
plain,   p.  114. 

7.  Appeal. — Review, — Evidence, — Sufficiency, — In  an  action  against 
a  street  railroad  company  and  the  driver  and  owner  of  an  auto- 
mobile truck  for  the  wrongful  death  of  a  pedestrian,  evidence 
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showing  that  defendant  company,  In  violation  of  a  city  ordinance 
requiring  It  to  keep  a  portion  of  the  street  in  repair,  permitted  the 
pavement  to  become  so  worn  that  tliere  were  a  number  of  holes  In 
the  same,  that  the  driver  of  the  truck  negligently  drove  it  in  such 
manner  that  one  of  the  wheels  dropped  Into  a  hole,  causing  the 
machine  to  suddenly  leave  its  course  and  strike  deceased,  is  suf- 
ficient to  sustain  a  verdict  for  plaintiff  against  all  of  the  defend- 
ants,   p.  115. 

From  Boone  Circuit  Court;  Willett  H.  Parr,  Judge. 

Action  by  Sybilla  S.  Lee,  executrix  of  the  last  mil 
of  Charles  H.  Lee,  deceased,  against  the  Indianapolis 
Traction  and  Terminal  Company  and  others.  From  a 
judgment  for  plaintiff,  the  defendants  appeal.  Af- 
firmed. 

D.  E.  Watson,  A.  J.  Shelby  and  W.  H.  Latta,  for 
appellants. . 

Charles  F.  Remy,  James  M.  Berryhill,  William  H. 
Remy  and  Rogers  &  Smith,  for  appellee. 

Fii^T,  J. — This  is  a  suit  for  damages  for  the  death 
of  appellee's  decedent,  Charles  H.  Lee,  alleged  to 
have  been  caused  by  the  negligence  of  appellants. 
Issues  were  joined  by  general  denial  to  the  third  para- 
graph of  complaint  on  which  the  case  was  tried.  A 
trial  by  jury  resulted  in  a  verdict  for  $3,200  against 
appellants.  Each  appellant  filed  a  separate  motion 
for  a  new  trial,  which  was  overruled  and  an  excep- 
tion reserved.  Judgment  was  rendered  on  the  ver- 
dict. Each  appellant  has  assigned  as  error  the  over- 
ruling of  such  motion  for  a  new  trial. 

Omitting  formal  averments,  the  third  paragraph 
of  complaint  in  substance  shows  that  the  accident  in 
controversy  occurred  at  the  crossing  of  Ohio  and 
Illinois  streets  in  the  city  of  Indianapolis ;  that  on  and 
prior  to  November  12,  1913,  ordinances  of  said  city 
were  in  force  which  required  the  Indianapolis  Trac- 
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tion  and  Terminal  Company  to  keep  in  repair  that 
portion  of  the  streets  which  lay  between  the  tracks  ol 
said  company  and  a  space  eighteen  inches  along  and 
outside  of  the  rails  of  its  tracks;  that  tracks  of  said 
company  on  each  of  the  streets  aforesaid  intersected 
at  said  crossing ;  that  at  and  prior  to  the  date  afore- 
said said  company  negligently,  with  full  knowledge 
of  the  conditions  of  said  street,  and  in  violation  of 
said  ordinances  permitted  said  streets  at  the  cross- 
ing aforesaid  to  become  and  remain  defective  and  out 
of  repair  at  the  places  where  it  was  by  said  ordinances 
required  to  keep  the  same  in  good  repair;  that  said 
stree.ts  had  been  paved  and  the  pavement  at  said 
places  had  been  worn  and  removed  so  that  holes  were 
left  three  or  four  inches  deep  and  below  the  upper 
surface  of  the  tracks  for  a  long  time  prior  to  the  date 
aforesaid;  that  such  holes  were  so  large  that  the 
wheels  of  ordinary  automobiles  and  trucks  would 
drop  therein  when  passing  over  the  streets ;  th^  de- 
cedent, on  the  day  aforesaid,  was  walking  across 
Illinois  street,  in  a  careful  and  prudent  manner,  going 
east  on  Ohio  street,  about  twenty-five  feet  north  of  the 
crossing  of  the  car  tracks  on  said  streets ;  that  defend- 
ant John  Cheek  was  then  and  there  driving  an  auto- 
mobile truck,  owned  by  his  employer.  Major  K.  Glea- 
son,  going  north  on  Illinois  street  at  the  rate  of 
eight  miles  per  hour;  that  said  Cheek,  with  full 
knowledge  of  the  defective  condition  of  said  streets 
at  said  crossing,  negligently  drove  said  truck  in  such 
manner  as  to  cause  one  of  the  wheels  thereof  to  drop 
into  one  of  said  holes  in  the  pavement ;  that  thereupon, 
on  account  of  the  negligence  aforesaid  on  the  part  of 
each  of  said  defendants  and  ihe  defective  condition 
of  said  streets,  said  Cheek  negligently  lost  control  of 
said  truck,  and  the  same  by  reason  thereof  ran  against 
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and  injured  said  decedent  and  thereby  caused  his 
death. 

In  the  motions  for  a  new  trial  appellants  charge 
that  the  verdict  is  not  sustained  by  sufficient  evidence, 
and  that  the  court  erred  in  giving  to  the  jury  instruc- 
tions Nos.  1,  5  and  6  tendered  by  appellee. 

In  the  briefs,  the  only  •point  presented  as  to  the 
evidence  is  that  there  is  much  conflict  and  confusion 
in  the  evidence,  not  only  between  the  witnesses  for 
the  plaintiff  and  the  defendants,  but  between  the  sev- 
eral witnesses  for  the  plaintiff;  that  on  account  there- 
of great  care  should  be  taken  to  determine  the  correct- 
ness of  the  instructions  given ;  that  any  error  in  the 
instructions  should  be  considered  harmful  to  appel- 
lants and  should  not  be  treated  as  harmless  because 
of  other  instructions  given  to  the  jury.  In  support  of 
these  contentions  appellants  cite  the  following  cases : 
Pittsburgh,  etc.,  R.  Co.  v.  Haislup  (1906),  39  Ind.  App. 
394, 396,  79  N.  E.  1035 ;  Cleveland,  etc.,  R.  Co.  v.  Snow 
(1905),  37  Ind.  App.  646,  654,  74  N.  E.  908;  Neely  v. 
Louisville,  etc.,  Traction  Co.  (1913),  53  Ind.  App.  659, 
669,  102  N.  E.  455;  Louisville,  etc..  Traction  Co.  v. 
Korhe  (1910),  175  Ind.  450,  453,  455,  93  N.  E.  5,  94 
N.  E.  768. 

Instructions  Nos.  1,  5  and  6  complained  of  as  erro- 
neous are  as  fellows:  **1.  If  you  find  from  the 
evidence  that  plaintiff's  testator  was,  as  a  pedestrian, 
walking  across  Illinois  street  at  the  time  and  place 
in  controversy,  all  as  averred  in  the  complaint,  then 
I  instruct  you  that  said  testator  had  a  right  to  cross 
said  street  in  the  manner  and  place  he  did,  if  at  the 
time  he  was  in  the  exercise  of  ordinary  care.*' 

**5.  If  you  find  from  a  preponderance  of  the  evi- 
dence that  defendant  Cheek  was  operating  an  auto- 
mobile at  a  moderate  gait,  going  north  on  Illinois 
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street  at  or  near  the  crossing  of  said  street  with  Ohio 
street,  and  if  you  find  that  there  was  a  hole  or  holes 
in  said  Illinois  street  large  enough  for  a  wheel  of 
said  truck  to  have  dropped  into  said  hole  or  holes, 
said  hole  or  holes  being  at  or  near  the  point  of  junc- 
tion of  the  curved  street  car  rail  or  track,  at  the 
point  in  question,  all  as  afleged  in  the  complaint,  and 
if  you  find  that  said  Cheek  saw  said  hole  or  holes,  or 
in  the  exercise  of  reasonable  ordinary  care  could  have 
seen  the  same,  and  if  you  find  that  said  Cheek  so 
negligently  drove  said  truck  as  to  cause  the  wheel  of 
said  truck  to  drop  into  one  of  said  holes,  and  if  you 
find  that  the  dropping  of  said  wheel  in.  said  hole 
caused  said  Cheek  to  negligently  lose  control  of  his 
maphine,  and  caused  the  machine  to  veer  and  hit 
Charles  H.  Lee  and  cause  his  death,  all  as  alleged  in 
the  complaint,  then  you  should  find  for  plaintiff,  un- 
less you  find  that  said  Charles  H.  Lee  was  guilty  of 
contributory  negligence.' 

''6.  If  you  find  from  a  preponderence  of  the  evi- 
dence  in  this  action  that  the  plaintiff  should  recover 
against  the  defendants,  then  it  will  be  your  duty  to 
award  plaintiff  such  damages  as  will  compensate  said 
testator's  widow  for  the  pecuniary  loss  sustained  by 
her  as  a  result  of  his  death,  and  in  fixing  the  amount 
it  will  be  your  duty  to  take  into  consideration  said 
testator's  age  at  the  time  of  his  death,  his  health  and 
expectancy  of  life,  and  his  earning  capacity,  your  ver- 
dict, however,  not  to  exceed  $10,000." 

Appellants  assert  that  instruction  No.  1  is  erro- 
neous and  harmful  because  there  was  no  issue  as  to 
the  decedent 's  right  to  cross  the  street,  and  the 

1.  instruction  was  therefore  confusing  and  mis- 
leading to  the  jury.  The  complaint  shows  that 
the  decedent  was  struck  and  injured  while  lawfuUv 
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upon  the  street  and  exercising  due  care  for  his  own 
safety.  Considering  the  issues  and  the  evidence,  the 
instruction  was  neither  erroneous  nor  misleading.  If 
there  was  no  controversy  as  to  the  decedent's  right 
to  cross  the  street,  appellants  could  not  have  been 
harmed  in  any  way  by  the  giving  of  the  instruction. 
Stringer  v.  Frost  (1889),  116  Ind.  477,  479,  19  N.  E. 
331,  2  L.  R.  A.  614,  9  Am.  St.  875 ;  Simons  v.  Oaynor 
(1883),  89  Ind.  165,  166;  Clear  Creek  Stone  Co.  v. 
Dearmin  (1902),  160  Ind.  162,  169,  66  N.  E.  609;  Ap- 
person  v.  Lazro  (1909),  44  Ind.  App.  186, 191, 87  N.  E. 
97,  88  N.  E.  99. 

Appellants  say  that  the  court  erred  in  giving  in- 
etruction  No.  5,  supra,  because  it  is  mandatory  and 
fails  to  '*  correctly  state  the  law  as  to  every  point 
essential  to  plaintiff's  right  to  a  judgment";  that 
it  was  harmful  to  the  traction  company  because  it 
assumes  that  there  was  a  hole  in  the  pavement  *' large 
enough  for  a  wheel  of  said  truck  to  have  dropped 
into"  the  same,  and  that  the  presence  of  such  hole 
constituted  actionable  negligence  on  the  part  of  the 
company ;  that  the  court  invaded  the  province  of  the 
jury  in  determining  that  there  was  a  defect  in  the 
street  as  would  constitute  negligence  of  the  company; 
that  under  the  law  of  the  last  clear  chance  the  neg- 
ligence of  the  driver  was  the  sole  proximate  cause 
of  the  injury. 

The  instruction  may  be  subject  to  some  criticism, 

but  it  does  not  belong  to  that  class  of  mandatory 

instructions  which  must  be   considered   and 

2.  passed  upon  without  reference  to  other  in- 
structions given  to  the  jury.  While  mandatory 
in  form,  and  failing  to  specifically  set  out  each  ele- 
ment essential  to  appellee's  recovery,  it  contains  the 
qualifying  phrase,  *  *  all  as  alleged  in  the  complaint. ' ' 
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The  complaint  avers  facts  which  constitute  action- 
able negligence,  and  if  proved  entitle  plaintiff  to  a 
recovery.  The  phrase  aforesaid  directs  attention  to 
the  charge  made  in  the  complaint  and  necessarily  to 
the  instructions  which  deal  with  the  several  elements 
essential  to  a  recovery  and  with  every  phase  of  appel- 
lants'  defense. 

In  determining  whether  appellants  were  harmed  by 
the  giving  of  instruction  No.  5,  we  may  look  to  the 
other  instructions,  and  consider  all  the  instructions 
given  to  the  jury  which  bear  on  the  questions  in- 
volved. Indianapolis,  etc.,  Traction  Co.  v.  Wiles 
(1910),  174  Irid.  236,  242,  244,  91  N.  E.  161,  729;  Indi- 
ana Union  Traction  Co.  v.  Jacobs  (1906),  167  Ind. 
85,  93,  78  N.  E.  325;  Burford  v.  Dautrich  (1913), 
55  Ind.  App.  384,  388,  103  N.  E.  953;  Shields  v. 
State  (1897),  149  Ind.  395,  406,  49  N.  E.  351; 
Harmon  v.  For  an  (1911),  48  Ind.  App.  262,  267, 
94  N.  E.  1050,  95  N.  E.  597;  Hutchins  v.  State 
(1898),  151  Ind.  667,  670,  52  N.  E.  403;  Atkinson  v. 
Bailexj  (1886),  107  Ind.  117,  118,  7  N.  E.  902;  Otter 
Creek  Coal  Co.  v.  Archer  (1916),  64  Ind.  App.  381, 115 
N.  E.  95.2;  Knapp  v.  State  (1906),  168  Ind.  153,  159, 
79  N.  E.  1076. 11  Ann.  Cas.  604.  The  street  car  com- 
pany tendered  twelve  and  the  other  defendant  six  in- 
structions, all  of  which  were  given  by  the  court.  By 
these  instructions  appellant  had  the  benefit  at  the 
trial  of  every  possible  proposition  w^hich  limited  and 
defined  appellee's  right  of  recovery,  and  likewise  of 
every  proposition  available  as  a  defense.  A  reading 
of  the  instructions  given  shows  clearly  that  the  jury 
were  fully  instructed  as  to  every  element  essential 
to  a  recovery  and  as  to  the  burden  that  rested  upon 
appellee  to  prove  each  and  all  of  such  elements.  Con- 
sidering this  instruction  in  the  light  of  the  others 
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given,  we  are  clearly  convinced  that  in  any  view  that 
may  be  taken  of  it  the  jury  was  not  misled  or  appel- 
lants harmed  by  the  giving  of  it.  American,  etc.,  Tin 
Plate  Co.  v.  Bucy  (1908),  43  Ind.  App.  501,  504,  87 
N.  E.  1051;  Pittsburgh,  etc.,  R.  Co.  v.  Collins  (1906), 
168  Ind.  467,  475,  80  N.  E.  415;  Indianapolis,  etc., 
Traction  Co.  v.  Newby  (1909),  45  Ind.  App.  540,  544, 
90  N.  E.  29,  91  N.  E.  36 ;  Southern  R.  Co.  v.  Howerton 
(1914),  182  Ind.  208, 223, 224, 105  N.  E.  1025, 106  N.  E. 
369;  New  Castle  Bridge  Co.  v.  Doty  (1906),  168  Ind. 
259, 266, 267, 79  N.  E.  485 ;  Bowers  v.  Starbuck  (1917), 
186  Ind.  309,  116  N.  E.  301 ;  Chicago,  etc.,  R.  Co.  v. 
Dinius  (1913),  180  Ind.  596,  624, 103  N.  E.  652;  Home 
Tel.  Co.  Y.  Weir  (1913),  53  Ind.  App.  466,  469,  101 
N.  E.  1020,  1021;  Shirley  Hill  Coal  Co.  v.  Moore 
(1913),  181  Ind.  513,  517,  103  K  E.  802;  Neely  v. 
Louisville,  etc..  Traction  Co.,  supra. 

The  suggestion  which  invokes  the  application  of 

the  last  clear  chance  doctrine  to  show  instruction 

No.  5  to  be  erroneous  is  not  tenable.    The  case 

3.  was  not  presented  or  tried  on  such  theory. 
There  is  neither  averment  nor  evidence  tend- 
ing to  show  antecedent  lack  of  due  care  on  the  part 
of  the  decedent  and  a  subsequent  chance  on  the  part 
of  the  driver  to  avoid  injuring  him,  notwithstanding 
such  negligence,  which  is  the  basis  for  the  application 
of  the  aforesaid  doctrine.  Hartlage  v.  Louisville, 
etc..  Lighting  Co.  (1913),  180  Ind.  666,  668,  669,  103 
N.  E.  737;  Indianapolis  Traction,  etc.,  Co.  v.  Croly 
(1913),  54  Ind.  App.  566,  578,  579,  96  N.  E.  973,  98 
N.  E.  1091. 

While  we  do  not  base  our  opinion  as  to  instruction 
No.  5  on  the  proposition,  it  is  doubtful  if  appellant 
Indianapolis  Traction  and  Terminal  Company  is  in  a 
position  to  take  advantage  of  the  objection  based  on 
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the  general  reference  to  the  complaint,  for  in 

4.  instruction  No.  5  tendered  by  it,  and  given  to 
the  jury,  it  refers  to  the  negligence  of  the 

defendants  **as  alleged  in  the  complaint. '^  By  this 
instruction,  similar  in  form  to  instruction  No.  5  com- 
plained of,  appellant  in  a  measure  at  least  invited  the 
alleged  error.  Orient  Ins.  Co.  v.  Kaptur  (1911),  176 
Ind.  308,  312,  95  N.  E.  230. 

Appellant^objects  to  instruction  No.  6  because  **it 
would  be  understood  by  a  man  of  average  intelli- 
gence to  mean  to  give  the  full  earning  capacity 

5.  of  the  decedent  for  his  term  of  expectancy.*' 
The  instruction  is  a  correct  general  statement 

of  the  rule  for  the  measure  of  damages  in  cases  like 
the  one  at  bar. 

If  appellants  desired  a  more  detailed  statement  of 
the  elements  or  limitations  to  be  considered  in  award- 
ing compensation,  they  should  have  tendered 

6.  correct  and  appropriate  instructions  to  that 
end,  and,  failing  so  to  do,  cannot  be  heard  to 

complain  of  the  instruction  given.  Indiana  Union 
Traction  Co.  v.  Jacobs,  supra;  Pittsburgh,  etc.,  R.  Co. 
v.  Brown  (1912),  178  Ind.  11,  26, 97  N.  E.  145,  98  N.  E. 
625;  Elliot  v.  Elliot  (1915),  61  Ind.  App.  209,  212,  111 
N.  E.  813;  Chicago,  etc.,  R.  Co.  v.  Hamerick  (1911), 
50  Ind.  App.  425, 448,  96  N.  E.  649. 

The  instructions  given  to  the  jury  were  fair  to  ap- 
pellants and  fully  as  favorable  to  them  as  the  law  war- 
rants. Considered  together,  as  they  should  be,  there 
is  no  basis  for  contention  that  they  were  confusing 
or  misleading  to  the  prejudice  of  appellants. 

While  there  is  conflict  in  the  evidence  as  to  some  of 
the  issuable  facts,  there  is  evidence  tending  to  prove 
every  material  proposition  upon  which  the  verdict 
rests.    The  evidence  tends  to  prove  the  existence  of 
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several  holes  in  the  pavement  at  the  crossing 
7.  where  the  accident  occurred,  in  that  portion 
of  the  street  which  the  ordinance  required 
the  traction  company  to  keep  in  repair,  and  that  they 
had  so  existed  for  more  than  three  months  prior  to 
the  accident.  The  evidence  also  tends  to  prpve  that 
such  holes  were  five  or  six  inches  deep,  and  of  suffi- 
cient size  and  length  to  allow  the  wheels  of  an  auto- 
mobile or  truck  to  drop  \o  the  bottom  of  them;  that 
the  wheels  of  the  truck  in  question  did  drop  therein, 
and  that  such  fact  in  connection  with  the  negligence 
of  the  driver  combined  to  cause  the  truck  to  suddenly 
leave  its  course  and  strike  and  injure  the  decedent, 
substantially  as  alleged  in  the  complaint.  There  was 
no  dispute  about  the  fact  that  ordinances  were  in 
force  w^hich  required  the  street  car  company  to  keep 
in  repair  a  portion  of  the  street  as  alleged  in  the  com- 
plaint. The  evidence,  though  conflicting  as  to  some  of 
the  facts  in  issue,  sustains  the  verdict  against  each 
and  all  of  appellants.  City  of  Logansport  v.  Smith 
(1910),  47  Ind.  App.  64,  73,  93  N.  E.  883 ;  Indianapolis 
Traction,  etc,  Co.  v.  Springer  (1910),  47  Ind.  App.  35, 
43,  93  N.  E.  707;  Louisville,  etc,  R.  Co.  v.  Lucas 
(1889),  119  Ind.  583,  591,  21  N.  E.  968,  6  L.  R.*  A.  193. 
The  case  seems  to  have  been  fairly  tried  on  its 
merits.  No  intervening  error  harmful  to  appellants 
has  been  sho^ra.  ^700  Burns  1914,  §658  R.  S.  1881 ; 
Kelso  V.  Cook  (1915),  184  Ind.  173,  203, 110  N.  E.  987; 
Shedd  V.  American  Maize,  etc,  Co.  (1915),  60  Ind. 
App.  146,  162,  108  N.  E.  610;  Bruns  v.  Cope  (1914), 
182  Ind.  289,  296,  105  N.  E.  471. 
Judgment  aflBrmed. 

Note. — Reported  in  118  N.  E.  059.  Death:  measure  of  damages 
recoverable  by  wife  or  child  for  negligent  killing  of  husband  or 
parent,  3  Ann.  Cas.  103,  16  Ann.  Cas.  931,  17  L.  R.  A.  76,  17  C.  J. 
1328. 
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Tebbe  Haute,  Indianapolis  and  Eastern  Tra^ctioh 

Company  v.  Combs  et  al. 

[No.  9,528.    Filed  March  14,  1918.] 

1.  ilAiLKUADS. — Intcrurban  Railroads, — Killing  Stock, — Action. — 
Complaint, — Sufflci<:ncy. — In  an  action  against  a  railroad  com- 
papy  to  recover  for  live  stock  killed  on  its  right  of  way,  a  com- 
plaint showing  a  contract  between  plaintifif  and  defendant  rail- 
road under  which  the  latter,  in  consideration  of  a  grant  of  a 
right  of  way,  agreed  to  construct  and  maintain  two  crossings 
and  cattle  guards  at  such  points  as  plaintiff  should  designate, 
that  defendant  constructed  them  but  neglected  and  refused  to 
keep  the  cattle  guards  in  repair,  so  that  they  would  turn  stock 
and  prevent  it  from  getting  on  the  right  of  way,  and  that,  with- 
out fault  on  the  part  of  plaintiff,  his  cows,  in  going  over  one  of 
the  crossings,  strayed  over  and  across  the  cattle  guard  and  were 
killed,  states  a  cause  of  action,    p.  118.  i 

2.  Railroads.  —  Intcrurban  Railroads.  —  Killing  Stock,  —  Entry 
Through  Oatc.—Liability.— 11  mler  §5712  Bums  1914,  Acts  1903i 
p.  426,  requiring  an  abutting  landowner,  when  an  intcrurban 
railroad  Is  fenced  at  a  point  where  a  private  way  is  constructed! 
across  it,  to  erect  and  maintain  a  gate  across  the  way  and  to 
keep  it  fastened  and  closed  when  not  In  use  by  him,  where  an 
abutting  owner*s  cattle  pushed  a  gate  in  the  fence  open,  came 
on  the  private  crossing  and  then  passed  over  the  cattle  guard, 
which  the  railroad  company  had  contracted  to  maintain,  onto 
its  tracks,  and  were  killed  by  its  car,  the  railroad  was  not  liable, 
unless  guilty  of  negligence,    p.  119. 

From  Clinton  Circuit  Court;  Braden  Clark,  Special 
Judge. 

Action  by  John  E.  Combs  and  others  against  the 
Terre  Haute,  Indianapolis  and  Eastern  Traction 
Company.  From  a  judgment  for  plaintiffs,  the  de- 
fendant appeals.    Reversed. 

Sheridan  do  Gruber  and  W.  H.  Latta,  for  appellant. 
John  W.  Strawn  and  Willia7n  Robison,  for  appel- 
lees. 
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Ibach,  C.  J. — This  is  a  suit  upon  contract.  The 
issues  here  involved  were  formed  by  a  complaint  in 
two  paragraphs  and  answer  in  general  denial.  There 
was  a  trial  by  jury  and  verdict  for  appellees. 

The  errors  assigned  call  in  question  the  overruling 
of  appellant 's  demurrer  to  the  first  and  second  para- 
graph of  complaint,  and  the  overruling  of  its  motion 
for  a  new  trial. 

The  contract  which  is  the  basis  of  the  action  was 
entered  into  by  appellee  John  E.  Combs  and  appel- 
lant's poedecessor  on  January  27,  1903,  which  it  will 
be  observed  was  just  before  the  statute  (Acts  1903 
p.  426,  §5707  Burns  et  seq.  1914)  relating  to  the  fenc- 
ing of  interurban  railroads  was  enacted,  and  prior  to 
the  construction  of  the  road  in  question.  The  pro- 
visions of  such  contract,  so  far  as  material  to  this 
discussion,  are  in  substance  as  follows :  For  the  con- 
sideration therein  named  it  was  agreed  that  Combs 
was  upon  demand  to  execute  and  deliver  to  appel- 
lant's predecessor,  its  successors  and  assigns,  a 
proper  deed  of  conveyance  for  a  right  of  way,  and 
that  * '  said  traction  company  shall  construct,  keep  up 
and  maintain  two  crossings  and  cattle  guards  at  such 
points  as  said  Combs  may  designate  for  his  use,  also 
to  construct,  keep  up  and  maintain  a  substantial 
American  woven  wire  fence  on  either  side  of  said 
right  of  way.'' 

The  charging  part  of  the  first  paragraph  is  in 
substance  that  appellee  Combs  did  execute  said  instru- 
ment required  of  him,  and  appellant's  predecessor 
''entered  upon  and  constructed  said  right  of  way,  and 
constructed  said  private  crossings  as  therein  agreed, 
and  constructed  cattle  guards  on  either  side  of  said 
private  crossings  to  keep  the  stock  of  plaintiff  from 
straying  onto  its  said  right  of  way  from  said  private 
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crossings."  That  appellant  has  wholly  neglected, 
failed  and  refused  to  keep  said  cattle  guards  in  repair 
so  that  the  same  would  turn  stock  and  pre^yent  said 
stock  from  getting  upon  said  right  of  way.  On  Octo- 
ber 1, 1913,  two  cows,  the  property  of  these  plaintiffs, 
of  the  value  of  $150,  through  no  fault  or  negligence  of 
these  plaintiffs,  in  passing  over  and  across  one  of  said 
driveways  strayed  over  and  across  the  cattle  guard 
at  said  private  driveway  and  crossing,  and  wandered 
upon  the  right  of  way  and  the  tracks  of  appellant,  and 
while  upon  said  tracks  and  right  of  way  and  not  upon 
the  track  or  right  of  way  at  and  within  the  limits 
and  bounds  of  said  private  crossing  and  driveway  a 
car  of  appellant  struck  and  killed  said  ,two  cows,  to 
plaintiffs*  damage  in  the  sum  of  $150.  The  charge 
in  the  second  paragraph  of  complaint  is  essentially 
the  same.  As  the  objections  urged  against  the  suffi- 
ciency of  the  first  and  second  paragraphs  are  the% 
same,  they  will  be  considered  together.  Such  objec- 
tions are  in  brief :  That  neither  of  said  paragraphs 
shows  how  the  cattle  came  upon  the  private  crossing 
or  that  they  were  rightfully  there ;  that  it  is  not  shown 
that  appellant  owed  plaintiff  any  duty  to  protect  him 
against  injury  or  to  maintain  the  cattle  guards  there- 
in mentioned  in  such  repair  as  to  prevent  cattle  pass- 
ing over  the  same  from  a  private  crossing. 

As  heretofore   shown,   each  of   said  paragraphs 
shows  the  existence  of  a  contract  between  appellee 

Combs  and  appellant's  predecessor  in  which  it 
1.     is  agreed  as  part  of  the  consideration  of  the 

grant  of  the  right  of  way  that  said  company 
* '  shall  construct,  keep  up  and  maintain  two  crossings 
and  cattle  .s^iards  at  such  points  as  said  Combs  may 
designate  for  his  use";  that  its  predecessor  did  con- 
struct Q^j^t  private  crossings  and.  cattle  guards,  but 
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that  appellant,  its  successor,  has  wholly  neglected, 
failed  and  refused  to  keep  said  cattle  guards  in  repair 
so  that  the  same  would  turn  stock  and  prevent  said 
stock  from  getting  upon  the  right  of  way ;  that  with- 
out fault  on  the  part  of  the  plaintiff  two  cows  strayed 
over  and  across  one  of  said  cattle  guards  and  were 
killed  by  one  of  appellant's  cars. 
-  Each  of  said  paragraphs  states  a  cause  of  action, 
and  therefore  the  court  did  not  err  in  overruling  the 
demurrers  thereto.  Indianapolis,  etc.,  Traction  Co.  v. 
Smith  (1908),  42  Ind.  App.  605,  86  N.  E.  498. 

Under  its  motion  for  a  new  trial  it  is  urged  by  ap- 
pellant that  the  evidence  is  insuflficient  to  sustain  the 
verdict,  and  that  the  court  erred  in  the  giving  or 
refusal  of  certain  instructions. 

With  the  exceptions  herein  noted,  there  is  evidence 

tending  to  support  the  material  averments  of  the 

complaint,  but  it  also  shows  that  after  the 

2.  agreement  was  entered  into  appellee  Combs 
placed  a  gate  at  the  private  crossing,  which  he 
maintained  until  his  stock  was  killed,  and  still  main- 
tains ;  that  on  the  night  in  question  his  cattle  pushed 
the  gate  open  and  came  upon  the  private  crossing 
and  thence  passed  over  the  cattle  guard  furnished 
by  the  traction  company  onto  its  right  of  way.  The 
effect  of  such  evidence  presents  one  of  the  controlling 
questions  in  this  appeal.  In  this  connection  it  is  con- 
tended by  appellant  that  the  contract  did  not  bind  the 
traction  company  to  maintain  cattle  guards  sufficient 
to  turn  stock. 

At  the  time  the  contract  in  question  was  entered 
into  there  was  no  statute  in  this  state  requiring  inter- 
urban  railroads  to  fence  their  right  of  way.  Union 
Traction  Co.  v.  Thompson  (1915),  61  Ind.  App.  183, 
111  N.  E.  648.    As  above  indicated,  in  March,  1903, 
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a  statute  was  enacted  requiring  interurban  railroads, 
traction  lines  or  suburban  railroads  using  electricity 
for  motive  power  to  fence  their  rights  of  way  used 
for  railroad  tracks,  to  construct  barriers  and  cattle 
guards  at  public  roads  and  highway  crossings,  main- 
tain and  keep  the  same  in  repair,  and  providing  for 
•  the  construction  of  farm  crossings.  It  is  expressly 
provided  that  it  shall  not  affect  or  change  any  exist- 
ing contract  with  reference  to  the  building  or  mainte- 
nance of  any  fence  along  any  such  railway.  Indianap- 
olis, etc.,  Traction  Co.  v.  Smith,  supra.  Section  6  of 
said  act,  supra,  provides:  **When  such  railroad  is 
fenced  on  one  or  both  sides  at  the  point  where  such 
way  is  constructed  such  abutting  land-owner  shall 
erect  and  maintain  substantial  gates  in  the  line  of 
such  fence  or  fences  across  such  way,  and  keep  the 
same  securely  fastened  and  closed  when  not  in  use 
by  himself  or  his  employes.  ^ ' 

This  particular  section  of  said  act  was  construed 
by  this  court  in  the  case  last  cited,  and  it  was  there 
held  under  facts  very  similar  to  the  present  case,  that 
the  construction  given  §5451  Burns  1908  (relating  to 
steam  roads)  should  control  the  construction  of  §6 
(§5712  Burns  1914),  supra,  and  that  an  interurban 
railroad  company  is  not  liable  for  the  injury  or  killing 
of  animals  that  enter  upon  its  tracks  by  passing 
through  a  gate  constructed  and  maintained  by  the 
landowner,  unless  such  company  is  guilty  of  neg- 
ligence. 

No  negligence  is  alleged  or  proved  in  this  case; 
therefore  appellee  has  failed  to  establish  the  viola- 
tion of  any  duty  owing  from  appellant. 

Without  discussing  the  instructions  separately,  it 
is  suflScient  to  say  that  the  instructions  given  which, 
in  effect,  told  the  jury  that  appellant  was  liable  in 
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the  absence  of  negligence  were  ertoneous.  Other  in- 
structions tendered  by  appellant  announcing  the  cor- 
rect rule  were  refused,  and  this  was  likewise  error. 

For  the  error  in  overruling  appellant's  motion  for 
a  new  trial  the  judgment  is  reversed. 

Judgment  reversed. 

Note.— Reported  In  118  N.  E.  976.     Railroads:  liability  for  in- 
Jury  to  stock  by  reason  of  leaving  gate  open,  49  L.  R.  A.  625 ;  duty 
to  maintain  and  keep  in  repair  fences  and  cattle  guards,  36  L.  R.  A. 
(N.  S.)  997,  L.  R.  A.  1915B  134,  21  Am.  St.  289.     See  under  (2) 
33  Cyc  1209. 


EvANsviLLE,  Mount  Carmel  and  Northern  Railway 

Company  et  al.  v.  Scott. 

[No.  9,049.    Filed  December  19,  1916.    Rehearing  denied  April  20, 

1917.    Transfer  denied  March  15,  1918.] 

1-  Pleading. — Negligence. — Allegations. — Sufficiency. — ^Where  the 
acts  charged  are  of  such  a  nature  and  character  as  to  be  neces- 
sarily negligent,  they  will  be  so  regarded,  although  not  in  terms 
characterized  as  negligent    p.  130. 

2.  Appeal. — Complaint. — Sufficiency. — Theory  of  Case  Below. — ^On 
an  appeal  from  a  Judgment  for  damages  to  land  caused  by  the 
obstruction  of  flood  waters  of  a  river,  where  throughout  the 
trial  a  paragraph  of  complaint  was  construed  by  the  trial  court 
as  proceeding  upon  the  theory  that  the  injury  resulted  from  the 
obstruction  of  a  natural  watercourse,  a  theory  in  accord  with 
its  general  tenor,  the  sufficiency  of  the  paragraph  to  resist  de- 
murrer must  be  tested  on  such  theory,    p.  130. 

3.  Waters  and  Watebcottbses. — Surface  Water. — Ohstruction. — 
Right  of  Railroads. — Each  proprietor  of  lands  may  protect  him- 
self against  the  flow  of  surface  water,  regardless  of  the  effect 
it  may  have  upon  the  lands  of  others,  and,  as  this  rule  is  ap- 
plicable to  railroads,  they  have  the  right  to  interfere  with  the 
flow  of  surface  water  in  constructing  and  maintaining  embank- 
ments upon  their  right  of  way  as  a  part  of  the  roadbed,  p.  130. 

4.  Waters  and  Watercourses. — Surface  Waters. — Right  to  Repel. 
— As  a  general  rule,  on  the  boundaries  of  his  own  land,  not 
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interfering  with  any  natural  or  prescriptive  watercourse,  the 
owner  may  erect  such  barriers  as  he  may  deem  necessary  to  keep 
off  surface  water  or  overflowing  floods  coming  from  or  across 
adjacent  lands,  and  he  will  not  be  responsible  for  consequent 
injury  to  the  lands  of  others,  but  such  waters  as  fall  in  rain  and 
snow  on  his  land,  or  come  thereon  by  surface  drainage  from  con- 
tiguous lauds,  he  must  Iceep  within  his  boundaries,  or  permit 
them  to  flow  off  without  artificial  interference,  unless  within 
the  limits  of  his  land  he  can  turn  them  into  a  natural  water- 
course,   p.  130. 

5.  Waters  and  WATEacouasES. — Streams. — Characteristics, — A 
stream  or  watercourse  must  have  a  substantial  existence,  but  it 
is  not  essential  that  it  flow  continuously  throughout  the  year 
to  be  classified  as  such,  the  requirement  being  that  it  must  have 
a  bed  and  banks  and  that  there  is  evidence  of  a  permanent  stream 
of  running  water,     p.  132. 

G.  Waters  and  Watercourses. — Streams. — Surface  Water, — What 
Constitutes. — Where  a  river  overflowed  by  reason  of  heavy  rain- 
fall, as  it  was  accustomed  to  do  from  time  immemorial,  and 
spread  out  over  a  vast  area  of  low  land  adjacent  to  its  ordinary 
channel,  but  the  whole  body  of  water  moved  in  a  current  with  the 
main  channel,  apparently  with  the  same  velocity  and  forming  one 
continuous  body  of  moving  water,  the  flood  waters  were  not  sur- 
face waters,  so  that  a  railroad  could  not  avoid  liability  for  dam- 
ages resulting  from  the  obstruction  of  such  water  by  its  embank- 
ments and  insufilcient  bridges,    p.  137. 

7.  Waters  and  Watercourses. — Flood  Waters. — Obstruction. — 
Negligence. — Liability. — Proximute  Cause. — In  an  action  against 
a  railroad  company  for  damages  resulting  from  the  obstruction 
of  flood  waters  of  a  stream,  where  the  answers  to  interrogatories 
disclosed  that  various  railroad  embankments  w^ere  flooded  by  the 
waters  of  a  river,  and  several  of  them  washed  out,  causing  a  rapid 
rise  of  flood  water  on  the  upper  side  of  defendants'  railroad 
embankment,  together  with  an  accumulation  of  drift  against  the 
trestle  work  that  formed  the  frame  for  the  passageway  for  the 
water,  the  giving  way  of  the  embankments  was  not  the  proxi- 
mate cause  of  injury  to  lands  damaged  by  water  being  banked 
up  by  defendants'  embankment  and  trestle,  but  intervening  or 
concurring  causes,  so  that  defendant  railroads  were  liable,  since, 
to  hold  one  liable  for  negligence,  it  is  not  necessary  that  the  par- 
ticular consequence  of  his  act  could  have  been  anticipated  by  the 
exercise  of  ordinary  care,  it  being  sufilcient  if  the  probable  inju- 
rious consequence  could  have  been  anticipated  by  reasonable  care, 
and  not  the  intervening  agencies  contributing  to  the  result  p.  140. 

8.  Waters  and  Watercourses. — Streams. — Floods. — Act  of  God. — 
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Where  the  Wabash  river  overflowed  its  banks,  as  it  was  accus- 
tomed to  do  each  year  from  time  immemorial,  and  by  reason  of 
heavy  rainfall  and  artificial  drainage  emptying  into  the  stream 
it  reached  a  stage  of  thirty-one  feet  above  low-water  mark  six 
miles  away  from  the  locality  in  litigation,  whereas  the  highest 
stage  previously  recorded  was  twenty-eight  feet,  thirty-eight 
years  before,  the  flood  was  not  of  such  extraordinary  character 
that  injury  to  farm  lands  from  water  backed  up  by  a  railroad 
embankment  must  be  regarded  as  caused  by  an  "act  of  God." 
p.  141. 
9-  Appeal. — Review, — Answers  to  Interrogatories. — Presvmptions 
Favoring  Verdict. — ^In  determining  the  correctness  of  the  trial 
court's  action  in  overruling  a  motion  for  Judgment  on  the  jury's 
answers  to  interrogatories,  notwithstanding  the  general  verdict 
for  plaintiff,  the  court  on  appeal  will  not  look  to  the  evidence 
actually  given  in  the  cause,  but  will  search  the  pleadings  to  see, 
if  from  any  evidence  possible  under  the  issues,  the  answers  can 
be  reconciled  with  the  general  verdict,  and  every  reasonable  pre- 
simiption  and  inference  deducible  from  the  evidence  which 
might  have  been  admitted  in  support  of  the  general  verdict  will 
be  indulged  in  its  favor,    p.  141. 

10.  Tbiai*. Verdict.— Scope,— n:^e  general  verdict  for  plaintiff 

is  a  finding  in  his  favor  upon  all  the  issues  involved,    p.  142. 

11.  Trial. — Interrogatories. — Submission. — Refusal. — ^Where  inter- 
rogatories material  to  the  issues  involved  are  requested  to  be 
given  in  proper  form  at  the  proper  time,  and  are  not  covered  by 
other  interrogatories,  it  is  reversible  error  on  the  part  of  the 
trial  court  to  refuse  to  submit  them  to  the  jury.    p.  143. 

12.  Appeal. — Review. — Harmless  Error. — Exclusion  of  Evidence. — 
Error,  if  any,  in  the  exclusion  of  offered  testimony  was  harm- 
less, where  the  facts  sought  to  be  elicited  from  the  witnesses 
were  specifically  found  by  the  jury  in  answer  to  special  interroga- 
tories,   p.  143. 

13.  Tbial. — Instructions. — Omissions. — Cure  by  Other  Instructions. 
— Where  the  trial  court,  in  stating  the  issues,  did  not  refer  to  the 
subject-matter  of  the  affirmative  paragraphs  of  answer,  but  the 
principles  of  law  applicable  thereto  were  covered  by  other  instruc- 
tions, and  no  burden  was  placed  upon  defendants  by  the  in- 
structions to  establish  the  allegations  of  the  affirmative  para- 
graphs of  answer,  defendants  got  the  benefit  of  the  principles  of 
law  applicable  thereto,  and  the  failure  of  the  trial  court  to  refer 
to  the  subject-matter  of  such  answers  was  harmless,    p.  145. 

14.  AFFEAL.—Review.—Harmless  Error.— Refusal  of  Instructions. 
—Refusal  of  the  trial  court  to  give  a  tendered  instruction  to 
the  effect  that  the  law  does  not  prescribe  when  the  jury  should 
answer  the  interrogatories  submitted  to  tl^^m  either  before  or 
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after  agreeing  upon  the  general  verdict,  and  that  they  could  be 
answered  according  to  the  jury*s  desire,  was  harmless,    p.  146. 

15.  Appeal. — ReiHeto. — Harmless  Error. — Instntctions  Beyond  Is- 
sues,— In  an  action  for  damages  to  land  caused  by  the  obstruction 
of  flood  waters  of  a  river,  error  in  the  instruction  In  reference 
to  the  subject  of  surface  w^ater  being  involved,  which  was  beyond 
the  issues,  was  harmless  to  defendants,  where  the  Jury  was 
fully  informed  upon  the  question  of  flood  waters  of  the  main 
channel  and  the  answers  to  interrogatories  disclosed  that  the 
injury  was,  in  fact,  caused  by  such  waters,    p.  147. 

16.  Waters  and  Watebcoubses. — Flood,  of  River, — Act  of  Ood. — 
What  Constitutes, — In  an  action  for  damages  to  land  due  to  the 
obstruction  of  flood  waters  of  a  river,  the  defense  that  the  Injury 
resulted  from  an  "act  of  God"  is  available  only  when  it  appears 
that  there  is  an  entire  exclusion  of  human  agency  from  the  cause 
that  produced  the  injury,  and  an  occurrence  that  is  produced 
partially  by  the  intervention  of  human  agency  is  not  an  "act  of 
God"  within  the  meaning  of  the  law.    p.  147. 

17.  Waters  and  Watercourses. — Streams. — Obstruction  of  Flood 
Waters, — Damage  to  Land, — Liability, — The  injury  to  land  due 
to  the  obstruction  of  flood  waters  of  a  stream  by  a  railroad  em- 
bankment was  not  one  that  was  taken  into  account  in  measuring 
damage  to  the  ^owner  in  a  condemnation  proceeding  when  the 
right  of  way  was  originally  acquired,  and  such  injury  does  not 
fall  within  the  rule  of  law  that  there  can  be  no  recovery  for 
injuries  that  are  incident  to  the  due  and  proper  exercise  of  the 
corporate  franchise  of  a  railroad,    p.  150. 

18.  Railroads. — Construction  over  Streams, — Duty  of  Railroad. — 
Under  §5195,  cl.  5,  Burns  1914,  §3903  R.  S.  1881,  railroad  com- 
panies have  a  right  to  build  their  roads  upon  or  across  a  water- 
course, but  they  must  refrain  from  interfering  with  its  free  use, 
so  that  security  to  property  is  afforded,  and  in  this  behalf  they 
must  restore  the  stream  to  substantially  its  fonder  state  so  as 
not  to  impair  its  usefulness  more  than  is  absolutely  necessary, 
p.  151. 

From  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  Maggie  Scott  against  the  Evansville, 
Blount  Carmel  and  Northern  Railway  Company  and 
another.  From  a  judgment  for  plaintiff,  the  defend- 
ants appeal.    Affirmed. 

Lucius  C.  Emhree,  P.  J.  Kolb,  Morton  C.  Emhree, 
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L.  J.  Hackney  and  Frank  L.  Littleton,  for  appellants. 
Luther  Benson,  Henry  Johnson  and  Byron  M. 
Johnson,  for  appellee. 

MoRAN,  P.  J. — This  appeal  is  prosecuted  by  appel- 
lants from  a  judgment  against  them  in  the  sum  of 
$5,000  in  favor  of  appellee  for  damages  to  her  real 
estate,  consisting  of  260  acres  of  farming  land  in 
Gibson  county,  Indiana,  excepting  therefrom  that 
part  included  in  the  right  of  way  of  appellants.  A 
review  of  the  judgment  is  sought  by  appellants  on  the 
sufficiency  of  the  complaint,  consisting  of  three  para- 
•  graphs:  to  withstand  a  demurrer  for  want  of  facts; 
on  the  action  of  the  court  in  refusing  to  render  judg- 
ment in  appellants'  favor  on  answers  to  interroga- 
tories ;  and  in  overruling  appellants '  motion  for  a  new 
trial. 

Each  paragraph  of  complaint  discloses  that  the  ap- 
pellant The  Evansville,  Mount  Carmel  and  Northern 
Railway  Company,  and  the  appellant  The  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company, 
are  corporations  owning  a  line  of  steam  railway  ex- 
tending from  Evansville,  Indiana,  to  Mount  Carmel, 
Illinois ;  that  the  Wabash  river  flows  in  a  southwest- 
erly direction  and  forms  the  western  and  northwest- 
em  boundary  line  of  Gibson  county,  and  that  the 
country  immediately  east  and  southeast  of  the  chan- 
nel of  the  river  for  a  distance  of  about  five  miles  is 
low  and  level  and  has  a  fall  to  the  west  and  southwest 
with  the  course  and  fall  of  the  river,  and  to  the  east 
and  southeast  of  the  low  and  level  country  the  sur- 
face of  the  ground  rises  precipitately  forming  a  range 
of  hills  fifty  to  seventy-five  feet  high;  the  land  of 
appellee  is  located  within  the  low  level  tract  of  coun- 
try and  in  time  of  freshets  the  lowlands  form  the 
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high-water  channel  of  the  river.  From  time  imme- 
morial during  heavy  and  continuous  rains  within  the 
watershed  of  the.  river  and  its  tributaries  the  waters 
in  the  river  are  swollen  so  that  the  river  rises  above 
its  ordinary  channel  and  flows  in  the  high-water  chan- 
nel to  a  depth  of  from  three  to  ten  feet,  having  well- 
defined  banks  and  beds,  requiring  for  the  free  passage 
of  such  waters  a  much  wider  waterway  than  at  other 
times,  and  at  such  times  the  waters  of  the  river  flow 
over  upon  the  lands  of  appellee  and  the  lands  within 
the  high-water  channel;  that  at  such  times  such  w^a- 
ters  form  a  continuous  body  with  the  waters  in  the 
ordinary  channel  of  the  river  and  flow  with  the  cur-  * 
rent  and  as  a  part  of  the  river,  which  occurs  once 
or  twice  each  year.  That  appellants  in  the  year  1910 
constructed  their  roadbed  and  tracks  upon  their  right 
of  way  across  the  low  and  high-water  channel  in  a 
general  southeasterly  and  northwesterly  direction, 
passing  through  appellee's  lands;  the  roadbed  and 
tracks  are  almost  at  right  angles  with  the  course  of 
the  high  and  low-water  channels  of  the  river.  As  a 
part  of  the  roadbed  four  bridges  were  constructed 
in  this  vicinity,  one  over  the  ordinary  channel,  and 
three  others,  1,500,  800  and  1,000  feet  respectively  in 
length,  located  one,  three  and  a  half,  and  five  miles 
southeast  of  the  ordinary  channel  of  the  river;  the 
remainder  of  the  roadbed  across  the  lowlands  or 
high-water  channel  was  constructed  of  earthen  em- 
bankments; the  bridges  and  embankments  were  so 
constructed  as  to  have  a  uniform  grade  on  the  top 
and  to  a  height  of  from  twelve  to  fifteen  feet  above 
the  level  of  the  surrounding  lands;  that  the  bridge 
last  mentioned  is  located  where  the  right  of  way 
passes  through  appellee's  land. 

The  first  paragraph  alleges  that  the  bridges  and 
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embankments  across  the  high-water  channel  of  the 
river  were  wrongfully  and  unlawfully  constructed 
and  insufficient  for  the  free  passage  of  the  water  when 
flowing  in  the  high-water  channel,  by  reason  of  which 
the  water  would  become  ponded  on  the  east  side  of 
the  roadbed  to  a  greater  depth  than  on  the  west  side, 
and  thereby  the  water  would  be  cast  through  the 
bridges  in  a  concentrated  volume  with  a  swift  and 
violent  current  over  and  upon  the  lands  both  immedi- 
ately east  and  west  of  the  bridges ;  that  in  March  and 
April,  1913,  the  river  was  not  sufficient  to  carry  the 
waters  that  were  cast  therein,  and  the  waters  spread 
out  over  the  low  land,  including  appellee  *s,  in  a  con- 
tinuous body,  flowing  in  a  current  of  from  three  to 
ten  feet  deep,  and  but  for  the  embankment  and 
bridges  would  have  naturally  flowed  off  appellee's 
land  without  injury  thereto,  but  by  reason  of  the 
embankments  and  insufficiency  of  the  bridges,  wrong- 
fully and  unlawfully  constructed  and  maintained,  the 
waters  became  ponded  on  the  right  of  way  and  stood 
four  feet  higher  on  the  east  than  on  the  west  side  of 
the  embankments,  causing  the  water  to  pass  through 
the  bridge  in  close  proximity  to  appellee's  land  with 
a  violent  current  and  in  a  concentrated  volume  over 
and  upon  appellee's  land,  thereby  barren  sand  and 
gravel  were  washed  out  and  deposited  upon  a  part  of 
appellee 's  land  to  a  depth  of  from  one  to  four  feet ; 
that  the  soil  was  washed  off  a  part  thereof,  and 
appellee's  land  permanently  injured  to  appellee's 
damages  in  the  sum  of  $10,000. 

The  second  paragraph  alleges  injury  to  the  same 
tract  of  land  covered  by  the  first  paragraph  and 
charges  that  the  bridges  and  embankments  were 
wrongfully  and  negligently  constructed  so  as  to  im- 
pede the  natural  flow  of  the  water,  which  caused  the 
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same  to  be  east  through  the  bridges  in  a  concen- 
trated body  with  a  swift  and  violent  current  upon 
the  lands  east  and  west  of  the  bridges,  and  in  the 
months  of  January,  March  and  April,  1913,  the  main 
channel  of  the  river  was  not  suflScient  to  carry  the 
water  and  the  waters  spread  over  the  low  land,  in- 
cluding appellee's,  to  a  depth  of  from  three  to  ten 
feet,  and  but  for  the  wrongful  and  negligent  construc- 
tion of  the  bridges  and  embankments  would  have 
passed  off  without  injury  to  appellee.  Hence,  by 
reason  of  appellants'  conduct  appellee  was  damaged 
in  the  sum  of  $10,000. 

The  third  paragraph  seeks  to  recover  for  injury 
to  a  forty-acre  tract  of  real  estate  located  west  of 
the  right  of  way,  w^hich  injury  it  is  alleged  was  caused 
by  the  negligent  and  wrongful  construction  of  the 
bridge  and  embankment,  which  gave  way  by  reason 
of  its  insufficiency  in  strength  when  the  waterr  be- 
came ponded  causing  the  water  to  flow  down  upon 
and  across  appellee's  land  in  a  concentrated  volume 
and  violent  current,  washing  and  depositing  barren 
sand  and  gravel  upon  her  land,  permanently  injuring 
the  forty-acre  tract  to  her  damage  in  the  sum  of 
$3,000.  Each  paragraph  alleges  the  freedom  of  fault 
on  the  part  of  appellee. 

Upon  the  overruling  of  a  demurrer  to  each  para- 
graph of  complaint,  an  answer  of  general  dfenial  was 
filed  to  the  complaint  and  a  second  and  third  pa*ra- 
graph  of  affirmative  answer  was  addressed  to  the 
second  and  third  paragraphs  of  complaint. 

Nothing  further  need  be  said  at  this  time  as  to  the 
affirmative  paragraphs  of  answer  than  that  the  sec- 
ond paragraph  proceeds  upon  the  theory  that  the 
flood  in  the  early  part  of  the  spring  of  1913  was  of 
such  an  overwhelming  force  and  magnitude  as  to  be 
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recognized  by  the  law  as  an  act  of  God,  and  that  the 
injury  for  which  appellee  sought  to  recover  damages 
was  caused  by  this  act.  The  theory  of  the  third 
paragraph  is  that  appellants  purchased  of  appellee 
the  right  of  way  across  her  land  before  constructing 
their  roads,  and  that  the  nature  of  the  damages 
sought  to  be  recovered  is  such  as  was  compensated 
for  by  the  purchase  of  the  right  of  way. 

The  sufficiency  of  the  first  paragraph  of  complaint 
is  vigorously  assailed  by  appellants  as  being  insuf- 
ficient to  withstand  a  demurrer  for  want  of  facts,  in 
that  the  pleading  discloses  that  the  waters  mentioned 
were  surface  waters,  the  flow  of  which  appellants  had 
the  right  to  retard  without  becoming  liable  to  ap- 
pellee. 

As  we  have  seen,  this  paragraph  charges  that  the 
bridge  and  embankment  over  and  across  what  is  desig- 
nated as  the  high-water  channel  of  the  river  are 
alleged  to  have  been  wrongfully  and  unlawfully  con- 
structed in  that  the  bridges  were  insufficient  for  the 
free  passage  of  the  water  when  flowing  in  the  high- 
water  channel,  and  that  the  embankment  obstructed 
and  impeded  the  natural  fiow  of  the  water  through 
the  high-water  channel,  and  that  injury  resulted  to 
appellee's  real  estate  by  reason  thereof.  While  ap- 
pellee contends  that  this  paragraph  is  good  on  the 
theory  of  the  obstruction  of  a  natural  watercourse, 
she  also  insists  that  it  is  sufficient  as  against  the  de- 
murrer whether  the  water  that  injured  her  real  estate 
be  regarded  as  mere  surface  water  or  that  of  a  natu- 
ral watercourse,  and  whether  appellants  were  shown 
to  be  negligent  or  not,  and  further  that  if  necessary 
to  charge  negligence,  in  order  to  make  the  paragraph 
good,  the  facts  alleged  are  sufficient  in  this  par- 
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ticular  without  the  general  charge  of  negligence.   As 
to  the  latter  contention,  it  seems  to  be  well  set- 

1.  tied  that  where  the  acts  averred  to  have  been 
done  are  of  such  a  nature  and  character  as  to 

be  necessarily  negligent,  they  will  be  so  regarded, 
although  not  characterized  as  negligent.  Blue  v. 
Briggs  (1894),  12  Ind.  App.  105,  39  N.  E.  885. 

Throughout  the  trial  of  the  cause,  and  by  the  in- 
structions given  to  the  'jury,  this  paragraph  of  com- 
plaint was  construed  by  the  trial  court  as  pro- 

2.  ceeding  upon  the  theory  that  the  injury  com- 
plained of  resulted  by  reason  of  the  obstruction 

of  a  natural  watercourse.  This  theory  seems  to  be  in 
accord  with  the  general  tenor  of  this  paragraph,  and 
it  must  be  tested  as  to  its  sufficiency  to  resist  a  de- 
murrer upon  this  theory. 

Indiana  has  adopted  and  consistently  followed  the 

common-law  rule  in  respect  to  surface  water,  which, 

in  general  terms,  is  that  each  proprietor  of 

3.  lands  may  protect  himself  against  the  flow 
thereof,  regardless  of  the  effect  it  may  have 

upon  the  lands  of  other  proprietors,  and  this  rule 
being  applicable  to  railroads,  they  have  the  right  to 
interfere  with  the  flow  of  the  surface  water  in  the 
constructing  and  maintaining  of  embankments  upon 
their  right  of  way  as  a  part  of  the  roadbed.  New 
Jersey,  etc.,  R.  Co.  v.  Tutt  (1906),  168  Ind.  205,  80 
N.  E.  420;  Clay  v.  Pittsburgh,  etc.,  R.  Co.  (1904),  164 
Ind.  439,  73  N.  E.  904;  Hill  v.  Cincinnati,  etc.,  R.  Co. 
(1887),  109  Ind.  511, 10  N.  E.  410;  40  Cyc  642,  643. 

As  a  further  elucidation  of  the  general  rule,  we 

adopt  the  language  employed  in  the  case  of  Cairo, 

etc.,  R.  Co.  V.  Stevens  (1881),  73  Ind.  278,  38 

4.  Am.  Rep.  139 :  **  With  reasonably  near  approx- 
imation to  accuracy,  it  may  be  laid  down  as  a 
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general  role,  that  upon  the  boundaries  of  his  own 
land,  not  interfering  with  any  natural  or  prescriptive 
watercourse,  the  owner  may  erect  such  barriers  as  he 
may  deem  necessary  to  keep  off  surface  water  or  over- 
flowing  floods  coming  from  or  across  adjacent  lands ; 
and  for  any  consequent  repulsion,  turning  aside  or 
heaping  up  of  these  waters  to  the  injury  of  other 
lands,  he  will  not  be  responsible ;  but  such  waters  as 
fall  in  rain  and  snow  on  his  land,  or  come  thereon  by 
surface  drainage  from  or  over  contiguous  lands,  he 
must  keep  within  his  boundaries,  or  permit  them  to 
flow  oflf  without  artificial  interference,  unless  within 
the  limits  of  his  land  he  can  turn  them  into  a  natural 
watercourse.'* 

The  right  of  appellants  to  ward  off  surface  water 
from  their  right  of  way  is  well  settled,  so  we  direct 
our  attention  to  the  character  of  the  water  described 
in  the  paragraph  of  complaint  under  consideration  as 
to  whether  it  is  governed  by  the  law  applicable  to 
surface  water  or  that  of  a  natural  watercourse. 

The  pleading  under  consideration  discloses  that 
after  the  main  channel  of  the  Wabash  river  had  swol- 
len by  reason  of  the  heavy  rainfall,  as  it  was  accus- 
tomed to  do  from  time  immemorial,  so  that  it  spread 
out  over  a  vast  area  of  low  land  to  the  east,  that  this 
vast  body  of  water  moved  in  a  current  with  the  water 
in  the  main  channel,  and  apparently  with  the  same 
velocity  forming  one  continuous  body  of  moving  wa- 
ter. Appellants  take  the  position  that  this  vast  body 
of  water  spread  out  over  the  low  lands  must  be  classi- 
fied as  surface  water  and  hence  governed  by  the  rule 
of  law  applicable  thereto,  and  that  the  interference 
with  its  flow  would  not  create  liability,  while  on  the 
part  of  appellee  it  is  contended  that  it  was  flood 
waters  of  the  river  flowing  in  a  high-water  channel, 
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and  that  under  the  facts  pleaded  it  must  be  governed 
t  by  the  rule  of  law  that  governs  the  water  of  a  natural 
watercourse,  and  that,  governed  by  this  rule,  appel- 
lants are  liable  for  the  injury  alleged  to  appellee's 
real  estate. 

It  may  be  stated  generally  that  a  stream  or  water- 
course must  have  a  substantial  existence,  but  it  is  not 
essential,  in  order  for  it  to  be  classified  as 

5.  such,  that  it  flow  continuously  throughout  the 
year.  Schlichter  v.  Phillipy  (1879),  67  Ind.  201. 
That  is,  **to  constitute  a  natural  watercourse,  there 
must  be  a  bed  and  banks  and  evidence  of  a  permanent 
stream  of  running  water. ' '  Weis  v.  City  of  Madison 
(1881),  75  Ind.  241,  39  Am.  Rep.  135;  Rice  v.  City  of 
EvansvUle  (1886),  108  Ind.  7,  9  N.  E.  139,  58  Am. 
Bep.  22. 

There  are  numerous  authorities  to  the  effect  that 
the  flood  waters  of  a  stream  must  be  regarded  as  sur- 
face water,  and  there  are  decisions  in  our  own  state 
that  seem  to  be  in  accord  with  the  holdings  of  other 
jurisdictions  in  this  respect.  Schlichter  vf  Phillipy, 
supra;  Jean  v.  Pennsylvania  Co.  (1893),  9  Ind.  App. 
56,  36  N.  E.  159;  Jack  v.  Lollis  (1894),  10  Ind.  App. 
700,  37  N.  E.  728;  Taylor,  Admr.,  v.  Fickas  (1878), 
64  Ind.  167,  31  Am.  Rep.  114;  Cairo,  etc.,  R.  Co.  v. 
Stevens  (1881),  73  Ind.'278, 88  Am.  Rep.  139;  Weis  v. 
City  of  Madison,  supra;  Benthall  v.  Seifert  (1881), 
77  Ind.  302;  ShelbyvUle,  etc..  Turnpike  Co.  v.  Oreen 
(1885),  99  Ind.  205.  In  view  of  the  innumerable 
decisions  and  want  of  harmony  of  the  courts  as  to  the 
character  of  water  that  should  be  regarded  as  surface 
water,  and  the  character  of  water  that  should  be  re- 
garded as  of  a  natural  watercourse  or  flood  waters  of 
a  stream,  an  attempt  to  classify  the  same  would  lead 
to  endless  confusion. 
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In  New  York,  etc.,B.  Co.  v.  Hamlet  Hay  Co.  (1897), 
149  Ind.  344,  47  N.  E.  1060,  49  N.  E.  269,  the  court, 
passing  npon  the  sufficiency  of  the  complaint,  which 
contained,  among  others,  the  following  allegation: 
"  'From  time  immemorial,  during  the  springtime  and 
rainy  seasons  of  the  year,  the  waters  in  said  river 
are  swollen  by  rains  and  freshets,  so  that  the  river 
rises  above  its  ordinary  channel  and  flows  in  high- 
water  channels,  having  well-defined  beds  and  banks, 
and  requires  for  the  free  passage  of  the  water  a  much 
wider  waterway  than  in  other  seasons  of  the  year, ' ' ' 
held  the  railroad  company  liable  upon  the  theory  of 
obstructing  a  natural  watercourse  where  injury  re- 
sulted from  the  water  that  flowed  in  what  was  termed 
the  high-water  channel.  The  complaint  in  the  case 
at  bar  is  similar  in  many  respects  to  the  complaint  in 
the  Hamlet  Hay  Company  case.  Appellants  regard 
this  decision  as  unsound  so  far  as  it  appears  to  be 
out  of  harmony  with  the  foregoing  decisions  that 
treat  the  flood  waters  of  a  stream  as  falling  within 
the  rule  of  law  governing  surface  water.  However, 
in  the  more  recent  decisions  of  Northern  Ind.  Land 
Co.  V.  Brown  (1914),  182  Ind.  438, 106  N.  E.  706,  and 
Vandalia  R.  Co.  v.  T eager  (1915),  60  Ind.  App.  118, 
110  N.  E.  230,  the  Hamlet  Hay  Company  case  has 
been  followed. 

In  the  case  of  Cairo,  etc.,  R.  Co.  v.  Brevoort  (1894), 
(C.  C.)  62  Fed.  129,  25  L.  R.  A.  527,  Baker  J.,  in 
passing  upon  the  question  whether  flood  waters  of  a 
stream  should  or  should  not  be  regarded  as  surface 
water,  held,  in  analyzing  Taylor,  Admr.,  v.  Fickas, 
supra,  the  parent  case  in  this  state  upon  the  subject, 
that  the  court  was  in  error  in  assuming  in  that  case 
that  the  flood  water  of  the  Wabash  river  in  times  of 
ordinary  floods  was  surface  water,  and  further  said : 
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**If  the  water  of  the  Wabash  river,  in  times  of  ordi- 
nary floods,  is  surface  water,  a  railway  company 
wonld  be  under  no  obUgation  to  provide  an  outlet 
for  its  superabundant  water  at  such  times;  and  the 
ultimate  result  would  be  that  all  the  company  need 
do  is  to  provide  outlets  sufficient  to  pass  the  water 
which  flows  in  the  channel,  and  within  its  banks.  Such, 
however,  is  not  the  measure  of  its  duty.  Either  the 
cases  which  hold  that  a  railroad  company,  in  bridg- 
ing a  stream,  must  provide  a  sufficient  waterway  for 
the  passage  of  superabundant  water  which  flows  into 
and  down  the  stream  in  times  of  ordinary  floods,  are 
imsound,  or  else  the  doctrine  of  Taylor  v.  Fickas, 
supra,  and  of  the  cases  which  follow  it,  cannot  be 
upheld. ' ' 

In  MitcheU  v.  Bain  (1895),  142  Ind.  604,  42  N.  E. 
230,  which  was  written  before  the  Hamlet  Hay  Com- 
pany case,  Monks,  J.,  speaking  for  the  court  said: 
'^A  stream  does  not  cease  to  be  a  watercourse  and 
become  mere  surface  water  because  at  a  certain  point 
it  spreads  over  low  ground  several  rods  in  width  and 
flows  for  a  distance  without  a  defined  channel  or 
banks  before  flowing  again  in  a  definite  channel. ' ' 

In  the  case  of  O^Connell  v.  East  Tenn.,  etc.,  R.  Co. 
(1891),  87  Ga.  246,  13  S.  E.  489,  13  L.  B.  A.  394,  27 
Am.  St.  246,  it  was  held  that,  in  determining  whether 
the  overflow  waters  of  a  stream  were  to  be  classed 
with  surface  water  depended  upon  the  configuration 
of  the  country  and  the  relative  position  of  the  water 
after  it  had  gone  beyond  the  usual  channel,  and  that 
if  the  flood  waters  became  severed  from  the  main 
current,  or  left  the  stream  never  to  return  and  spread 
out  over  the  lower  ground,  it  became  surface  water ; 
but  if  it  formed  a  continuous  body  with  the  water 
flowing  in  the  ordinary  channel,  or  if  it  departed  from 
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such  channel  animo  revertendi,  presently  to  return 
as  by  recession  of  the  waters,  it  should  be  regarded  as 
still  a  part  of  the  river,  that  a  stream  may  have  a 
flood  channel  to  retain  tiie  surface  waters  until  dis- 
charged by  the  natural  flow,  and  further  that  there 
is  no  distinction  in  principle  or  authority  between 
obstructing  the  flow  of  a  stream  at  its  ordinary  level 
and  in  time  of  flood.  This  latter  proposition  seems 
to  find  support  in  numerous  authorities,  among  which 
are  Burwell  v.  Hobson  (1855),  12  Grat.  (Va.)  322, 
65  Am.  Dec.  247;  Crawford  v.  Rambo  (1886),  44  Ohio 
St.  279,  7  N.  E.  429;  Fordham  v.  Northern  Pacific  R. 
Co.  (1904),  30  Mont.  421,  76  Pac.  1040,  66  L.  R.  A. 
556,  104  Am.  St.  729;  Mccomber  v.  Godfrey  (1871), 
108  Mass.  219, 11  Am.  Rep.  349. 

In  the  latter  case  it  was  said:  **But  where,  owing 
to  the  level  character  of  the  land,  it  spreads  out  over 
a  wide  space  without  any  apparent  banks,  yet  usually 
flows  in  a  continuous  current,  and  passes  over  the  sur- 
face to  the  lands  below,  it  still  continues  to  be  a  water- 
course. GUlett  V.  Johnson,  30  Conn.  180.  If  the  plain- 
tiffs had  erected  a  barrier  to  keep  it  from  their  land, 
it  would  evidently  have  accumulated,  by  its  natural 
and  regular  flow,  upon  defendant's  land;  not  merely 
when  there  were  melting  snows  or  rains,  but  at  all 
ordinary  seasons." 

In  the  Hamlet  Hay  Company  case,  supra,  the  fol- 
lowing language  is  used :  *  *  There  is  no  jdoubt  that 
flood  water  which  leaves  the  channel  of  a  stream  and 
spreads  out  over  the  adjacent  lands,  running  in  dif- 
ferent directions  or  settling  in  pools  or  flats,  ceases 
to  be  a  part  of  the  stream  and  becomes  in  effect  sur- 
face water.  Such,  however,  was  not  the  character  of 
the  waters  here  alleged  to  have  been  thrown  back  upon 
appellee's  land." 
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After  collecting  the  authorities  on  this  subject,  it 
was  held  in  Vandalia  R.  Co.  v.  Teager,  supra,  that 
flood  waters  flowing  without  the  ordinary  diannel 
under  some  circumstances  should  be  classed  as  a  part 
of  a  stream  rather  than  surface  water,  and  waters 
overflowing  the  natural  channel  flowing  down  the 
course  of  a  stream  in  a  uniform  current  with  it,  and 
at  such  regular  intervals  as  to  form  what  is  known 
as  a  high-water  channel,  should  be  classed  as  waters 
of  a  stream  rather  than  as  in  part  surface  water,  and 
that  under  some  circumstances  a  stream  is  classed  as 
a  natural  watercourse  in  the  absence  of  a  well-defined 
channel  as  the  term  is  usually  understood,  as  where 
the  water  in  its  course  spreads  over  a  considerable 
breadth  of  land. 

The  authorities  of  this  state,  which  appear  at  first 
blush  to  be  out  of  harmony  with  the  Hamlet  Hay 
Company  case,  are  not  in  fact  so  upon  a  close  analy- 
sis, as  in  that  case  the  complaint  disclosed  that  the 
flood  waters  were  connected  with  the  water  of  the 
ordinary  channel  and  were  flowing  in  uniformity 
therewith  as  one  current.  The  facts  in  neither  of  the 
earlier  cases  were  similar  in  this  respect.  If  aU  the 
waters  referred  to  in  the  paragraph  of  complaint  un- 
der consideration  flowing  to  the  east  of  the  ordinary 
channel  of  the  river  and  in  uniform  current  therewith 
be  regarded  as  purely  surface  water,  then  appellants 
or  any  other  landowners  within  this  low,  level  terri- 
tory adjacent  to  the  river  and  similarly  situated 
could  erect  barriers  to  ward  off  the  flowing  waters 
from  their  lands  and  thus  stop  its  flow,  and,  so  long 
as  they  were  successful  in  controlling  it,  the  adjoin- 
ing landowners,  no  matter  how  affected  by  the  accu- 
mulation, could  not  complain. 

In  Gould  on  Waters,  §264,  the  rule  seems  to  be 
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dearly  and  logically  stated  by  the  author  as  follows : 
"In  broken  regions  of  country,  intersected  by  long, 
deep  ravines,  or  surrounded  by  high,  steep  hills  or 
bluffs,  down  which  large  quantities  of  water  from 
rain  or  melted  snow  rush  rapidly,  often  attaining  the 
volume  of  a  small  river,  and  usually  following  a  well* 
defined  channel,  the  common-law  rule  applicable  to 
ordinary  surface  waters  do  not  necessarily  apply.  In 
many  respects  such  waters  partake  more  of  the  nature 
of  natural  streams  than  of  ordinary  surface  water, 
and,  to  a  certain  extent,  are  governed  by  the  same 
rules ;  and  no  one  has  the  right  to  obstruct  or  divert 
such  waters  so  as  to  cast  them  upon  the  property  of 
others  to  their  injury." 

Under  the  rule  of  law  announced  in  the  Hamlet  Hay 
Company  case  and  the  authorities  in  harmony  there- 
with, the  first  paragraph  of  complaint  states  a 

6.  cause  of  action,  as  against  the  objections  urged. 
Vandalia  R.  Co.  v.  Y eager,  supra. 

The  character  of  the  water  as  collected  in  a  body 
and  its  movement  and  relation  to  the  valley  were  col- 
lected and  main  channel  is  characterized  in  the  samet 
language  in  the  second  and  third,  paragraphs  of  com- 
plaint as  that  of  the  first  paragraph,  that  is  the 
pleader  in  drafting  the  second  and  third  paragraphs 
of  complaint  used  the  exact  language  employed  in  the 
drafting  of  the  first  paragraph,  except  in  the  particu- 
lar that  the  second  and  third  paragraphs  of  complaint 
disclose  that  out  of  the  negligent  diversion  of  the 
flood  waters  of  the  river  on  the  part  of  appellants, 
the  real  estate  described  in  the  respective  paragraphs 
was  injured.  It  is  obvious  that  all  of  the  waters  men- 
tioned in  the  various  paragraphs  of  complaint  consist 
of  the  flood  waters  of  a  stream,  and  what  was  said 
in  the  disposal  of  the  error  predicated  upon  the  over- 
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ruling  of  the  demurrer  to  the  first  paragraph  of  com- 
plaint  is  applicable  to  that  of  the  second  and  third 
paragraphs,  each  of  which,  when  measured  by  the 
authorities  cited  and  the  facts  pleaded,  states  a  cause 
of  action. 

The  interrogatories  and  answers  thereto,  which 
form  the  basis  of  appellants'  next  assignment  of 
error,  are  very  numerous  and  cover  a  wide,  field  as  to 
the  facts  found,  among  which  are  that  the  Wabash 
river  overflows  its  banks  from  time  to  time,  and  when 
said  river  and  its  tributaries  overflow,  the  waters 
commingle  and  flow  with  the  course  of  the  main  chan- 
nel of  the  river  and  at  certain  times  of  the  year,  and 
especially  was  this  true  in  March,  1913,  the  volume 
of  water  spread  out  over  a  vast  tract  of  low  level 
country  to  the  southeast  of  the  main  channel  of  the 
Wabash  river  for  a  distance  of  several  miles  to  a 
point  where  there  is  an  abrupt  incline  which  formed 
the  bank;  that  by  the  government  gauge  located  at 
Mount  Carmel,  Illinois,  which  is  about  six  miles  north 
of  the  lands  of  appellee,  the  water  reached  an  alti- 
tude of  thirty-one  feet  above  low-water  mark,  and 
it  had  not  theretofore  at  any  time  reached  this  alti- 
tude; that  the  highest  water  known  prior  to  March, 
1913,  was  in  August,  1875,  which  was  twenty-eight 
feet  above  low-water  mark ;  that  the  appellants '  rail- 
roads cross  the  main  channel  of  the  Wabash  river 
and  the  low,  level  country  in  which  appellee's  land 
was  located  diagonally  to  the  southeast;  that  the 
roadbed  was  elevated  several  feet  across  this  low 
level  tract  of  land,  being  of  an  earthen  embankment, 
except  the  part  occupied  by  the  bridges ;  that  through 
the  low  level  land  and  running  in  an  easterly  and  west- 
erly direction  and  several  miles  above  appellants' 
roadbed  was  located  the  Southern  Indiana  Railroad 
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Company's  railroad,  with  an  embankment  of  an  aver- 
age height  of  eight  f  eet,  and  about  eight  miles  above 
this  line  of  railroad  was  located  the  Chicago  and  East- 
em  Illinois  Railroad  Company'^  railroad  with  a  simi- 
lar embankment;  that  on  March  28,  1913,  the  em- 
bankments of  the  Chicago  and  Eastern  Illinois  Bail- 
road  Company  and  the  Southern  Railway  Company 
washed  out,  releasing  a  large  volume  of  water  that 
had  been  ponded  above,  which,  after  being  released, 
flowed  in  a  southwesterly  direction  with  the  course 
of  the  Wabash  river,  thus  causing  the  water  to  rise 
on  the  upper  side  of  the  embankment  of  appellants' 
railroads  at  a  rate  of  twelve  inches  per  hour, 'and 
continued  so  to  rise  until  eleven  o'clock  a.  m.,  March 
29,  1913,  when  the  flood  waters  flowed  over  the  em- 
bankment, and,  by  reason  thereof,  the  embankment 
gave  way  in  close  proximity  to  appellee 's  land,  which 
caused  a  part  of  the  injury  complained  of  by  appel- 
lee ;  that  during  the  afternoon  of  March  29,  the  flow 
of  water  was  some  ten  feet  deep  over  appellee 's  land, 
flowing  in  a  southwesterly  direction  with  a  swift  cur- 
rent; that  over  the  main  channel  of  the  river  was 
a  steel  bridge  1,156  feet  long,  and  immediately  east 
of  this  bridge  was  a  pile  trestle  1,066  feet  long,  and 
some  distance  east  of  this  point  was  a  second  opening 
in  the  embankment  built  of  a  pile  trestle  1,498  feet 
long,  and  farther  to  the  east  was  a  similar  structure 
810  feet  long,  and  in  close  proximity  to  appellants' 
land  was  a  similar  opening  1,003  feet  long,  through 
which  passed  what  is  known  as  the  Sommers  ditch, 
and  this  ditch  carried  the  waters  of  another  stream 
known  as  Indian  Camp  Creek ;  that  on  the  afternoon 
of  March  29,  1913,  drift  collected  against  the  trestle 
openings,  which  drift  at  the  various  trestles  impeded 
the  flow  of  water  through  the  same,  and  on  March  29 
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and  30y  1913,  the  waters  in  the  vicinity  were  more  than 
two  feet  higher  than  they  had  been  in  August,  1875, 
and  during  the  afternoon  of  March  29,  1913,  the 
waters  that  flowed  across  appellee 's  land  increased  in 
depth  ten  inches  per  hour. 

Appellants  insist  that  the  answers  to  interroga- 
tories disclose  that  the  water  that  was  responsible  for 
the  injury  complained  of  was  surface  water,  and  that 
the  verdict  in  part  at  least  is  based  upon  the  first 
paragraph  of  complaint,  and  that  as  to  the  separate 
motion  for  judgment  on  answers  to  interrogatories 
on  the  first  paragraph  of  complaint,  it  should  have 
been  sustained.  We  need  not  enter  upon  a  discussion 
whether  a  separate  motion  of  this  character  is  con- 
templated by  our  practice,  as  it  is'not  essential  to  a 
disposition  of  the  question. 

The  facts  found  by  the  answers  to  interrogatories, 
so  far  as  they  relate  to  the  character  of  the  water  that 
caused  the  injury,  substantially  follow  the  facts  set 
forth  in  the  complaint,  and  what  we  have  heretofore 
said  relative  to  the  water  being  classed  as  surface 
water  or  governed  by  the  law  that  governs  the  water 
of  a  natural  watercourse  is  applicable  to  the  question 
presented  on  the  motion  for  judgment  on  answers 
to  interrogatories  in  this  respect. 

The  giving  way  of  the  embankments  of  other  rail- 
roads several  miles  above  that  of  appellants,  the 
rapid  rise  of  the  flood  on  the  upper  side  of  ap- 

7.  pellants'  railroad,  together  with  the  accumu- 
lation of  drift  against  the  trestle  works  that 
formed  the  frame  of  the  opening  or  passageway  for 
the  water,  as  disclosed  by  the  answers  to  interroga- 
tories, do  not  necessarily  disclose  the  same  to  be  the 
proximate  cause  of  the  injury,  but  intervening  or 
concurring  causes.    It  is  not  necessary,  in  order  to 
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hold  one  liable  for  negligence,  that  the  particular 
consequence  could  by  the  exercise  of  ordinary  care 
have  been  anticipated;  the  particular  consequence 
need  not  in  fact  be  anticipated.  It  is  sufficielit,  if  the 
probable  injurious  consequence  that  occurred  could 
have  been  anticipated  by  the  exercise  of  reasonable 
care,  and  not  the  number  of  intervening  agencies  that 
might  arise  in  the  bringing  about  of  such  cohse- 
quences.  In  other  words,  it  is  suflScient  if  the  inju- 
rious consequence  was  likely  to  occur  by  reason  of 
the  condition  of  the  place  and  the  surroundings.  W. 
McMUlen  <&  Son  v.  Hall  (1915),  59  Ind.  App.  545, 109 
N.  E.  424;  Cincinnati,  etc.,  R.  Co.  v.  Armuth  (1913), 
180  Ind.  673, 103  N.  E.  738. 

It  cannot  be  said  from  what  is  disclosed  by  the 

answers  to  interrogatories  that,  as  a  matter  of  law, 

the  flood  was  of  such  extraordinary  character 

8.  that  the  injury  must  be  regarded  as  caused  by 
the^^actof  God.'* 

There  is  no  such  conflict  between  the  answers  to 
interrogatories  and  the  general  verdict  as  to  author- 
ize judgment  being  rendered  in  favor  of  appel- 

9.  lants  thereon,  especially  in  view  of  the  oft- 
repeated  rule  that  this  court  will  not  look  to 

the  evidence  actually  given  in  the  cause,  but  will 
search  the  pleadings  to  see  if  from  any  evidence  pos- 
sible under  the  issues,  such  answers  can  be  reconciled 
with  the  general  verdict,  and  every  reasonable  pre- 
sumption and  inference  deducible  from  the  evidence 
which  might  have  been  admitted  in  support  of  the 
general  verdict  will  be  indulged  in  its  favor.  Baker 
V.  Baltimore,  etc.,  R.  Co.  (1915),  61  Ind.  App.  454, 
112  N.  E.  27. 

This  brings  us  to  the  error  predicated  upon  the 
overruling  of  appellants*  motion  for  a  new  trial, 


142  APPELLATE  COURT  OF  INDIANA, 

ETansrille,  etc.,  R.  Ck>.  v.  Scott — 67  Ind.  App.  121. 

which  in  turn  questions  the  action  of  the  court  in  re- 
fusing to  submit  certain  interrogatories  tendered  by 
appellants  to  be  answered  by  the  jury ;  in  the  admis- 
sion and  rejection  of  certain  evidence;  in  giving  and 
refusing  to  give  certain  instructions ;  that  the  verdict 
is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law. 

Appellants  tendered,  at  the  proper  time,  154  inter- 
rogatories, and  requested  the  court  to  submit  the 
same  to  the  jury  to  be  answered  in  the  event  it  re- 
turned a  general  verdict.  The  court  upon  motion  of 
appeUee  struck  out  eleven  of  the  interrogatories,  and 
in  this  behalf  appellants  contend  that  their  rights 
were  prejudiced  thereby.  The  rejected  interrogato- 
ries solicited  answers  as  to  where  the  Wabash  river 
emptied  into  the  Ohio  river,  whether  the  Ohio  river 
did  overflow  its  banks  in  certain  seasons  of  the  year, 
whether  the  water  that  moved  with  the  channel  of  the 
Wabash  river  at  the  time  of  the  injury  was  not  the 
commingled  waters  of  many  rivers  and  streams  that 
flowed  into  this  great  body  of  water  in  the  vicinity 
of  appellee's  real  estate,  whether  the  flow  of  the 
water  alleged  to  have  caused  the  injury  was  not  im- 
peded by  the  accumulation  of  drift  at  the  various 
waterways  in  the  embankment  of  appellants  *  roadbed 
as  described  in  the  complaint,  whether  the  breaking 
of  the  embankment  caused  gravel  and  sand  to  be 
washed  upon  appellee's  land. 

.  As  to  the  interrogatories  which  solicited  answers 
as  to  whether  the  water  that  formed  this  large  body 
was   not   the    commingled   waters    of   many 
10.    streams,  this  fact  is  covered  by  the  interroga- 
tories that  remained  in  the  record,  and  which 
were, answered  by  the  jury.    Likewise  this  is  true  as 
to  whether  or  not  the  drift  did  not  impede  the  flow  of 
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the  water  through  the  passageways  or  openings  in  the 
embankments.  The  general  verdict  found  for  appel- 
lee upon  all  the  issues. as  well  as  each  essential  fact  in 
the  various  paragraphs  of  complaint.  Barr  v.  Sum- 
ner (1915),  183  Ind.  402, 107  N.  E.  675, 109  N.  E.  193 ; 
EvansvUle,  etc.,  Traction  Co.  v.  Spiegel  (1911),  49 
Ind.  App.  412,  94  N.  E.  718,  97  N.  E.  949.  And  had 
the  interrogatories,  which  were  rejected  by  the  court, 
been  submitted  and  answered  favorable  to  appellants, 
the  answers  would  not,  when  considered  alone,  nor 
in  connection  with  the  answers  returned  to  the  in- 
terrogatories submitted  to  the  jury,  be  sufficient  upon 
which  to  render  judgment  notwithstanding  the  gen- 
eral verdict.  In  our  examination  of  this  question  we 
have  been  mindful  that  when  interrogatories  material 
to  the  issues  involved  are  requested  to  be  given 

11.  in  proper  form  at  the  proper  time,  and  are 
not  covered  by  other  interrogatories,  it  is  re- 

versible  error  on  the  part  of  the  trial  court  to  refuse 
to  submit  the  same  to  the  jury.  McCidlough,  Admr.,  v 
Martin  (1894),  12  Ind.  App.  165,  39  N.  E.  905;  Helton 
V.  Wells  (1895),  12  Ind.  App.  605, 40  N.  E.  430;  Clegg 
V.  Waterhury  (1882),  88  Ind.  21;  Miller,  Admr.,  v. 
White  River  School  Tp.  (1884),  101  Ind.  503.  This 
rule  cannot  be  invoked  in  the  case  at  bar. 

As  to  the  questions  presented  for  consideration 

upon  the  rejection  of  certain  evidence,  it  is  disclosed^ 

by  appellants'  brief  that  as  to  three  of  the  wit- 

12.  nesses  in  the  cause,  certain  facts  were  elicited, 
which  went  to  the  giving  way  of  the  embank- 
ment of  the  Chicago  and  Eastern  Illinois  Railroad 
at  Hazelton,  Indiana,  the  location  of  the  embankment, 
the  manner  of  giving  way,  and  the  action  of  the  water 
after  it  was  released;  the  condition  of  the  railroad 
embankment   of  the   Southern   Bailroad   Company 
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after  fhe  flood  of  1913;  and  as  to  the  difference  in 
elevation  of  the  waters  of  the  Wabash  valley  daring 
the  flood  of  1875  and  that  of  1913.  The  answers  to 
interrogatories  by  the  jury  cover  the  same  facts 
elicited  from  each  of  the  witnesses  respectively,  and, 
from  the  nature  of  the  interrogatories  propounded, 
the  information  received  was  favorable  to  appellants, 
that  is  the  jury  was  in  possession  of  sufficient  infor- 
mation so  as  to  be  able  to  answer  the  interrogatories 
propounded  which  covered  this  particular  field  of 
inquiry. 

This  court  held  in  City  of  Indianapolis  v.  Williams 
(1914),  58  Ind.  App.  447,  108  N.  E.  387,  that  where 
complaint  was  made  of  the  exclusion  of  offered  testi- 
mony, and  the  facts  sought  to  be  elicited  from  the 
witnesses  were  specifically  found  by  the  jury  in 
answer  to  interrogatories,  the  error  was  harmless 
even  though  the  excluded  evidence  was  otherwise  com- 
petent. 

A  consideration  of  the  remaining  questions  raised 
as  to  the  admission  and  rejection  of  evidence  dis- 
closes no  error  upon  which  to  predicate  a  reversal  of 
the  judgment.  It  is  insisted  by  appellants  and  with 
much  earnestness  that  of  the  number  of  instructions 
given  by  the  court  of  its  own  motion,  error  was  com- 
mitted in  the  giving  of  fifteen  of  the  same,  and  that 
this  is  likewise  true  as  to  six  of  the  instructions  given 
at  the  request  of  appellee,  and  that  the  court  erro- 
neously refused  to  give  thirty-four  instructions  as 
tendered  by  appellants.  Many  of  the  instructions 
given  and  to  which  objections  are  made  announce 
principles  of  law  in  harmony  with  what  was  said  in 
passing  upon  the  sufficiency  of  the  first  paragraph 
of  complaint  to  state  a  cause  of  action,  upon  the  the- 
ory that  the  waters  alleged  to  have  caused  the  injury 
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should  under  the  facts  there  stated  be  regarded  as 
the  waters  of  a  natural  watercourse,  and  the  proof 
seems  to  make  the  same  applicable.  Many  of  the 
instructions  tendered  by  appellants,  and  of  which 
objections  *are  made  because  not  given,  are  not  in 
harmony  with  the  principles  of  law  thus  announced, 
but  proceed  upon  the  theory  that  the  flood  waters  of 
a  stream  are  surface  water  and  should  be  so  treated. 

We  will  not  incumber  this  opinion  by  reiterating 
what  has  been  said  in  this  respect,  for,  if  correct,  it 
answers  the  objections  raised  as  to  the  giving  and 
refusing  to  give  instructions  that  relate  to  the  flood 
water  of  a  natural  watercourse. 

In  stating  the  issues,  the  second  and  third  para- 
graphs of  answer  were  not  referred  to  in  any  manner. 
These  answers  are  affirmative  in  their  nature, 

13.  and  it  is  urged  that  the  failure  of  the  court  to 
include  these  answers  within  the  purported 
statement  of  the  issues  brings  the  action  of  the  court 
in  this  respect  within  the  principle  of  law  that  where 
an  instruction  attempts  to  set  out  all  of  the  essential 
elements  necessary  to  a  recovery  and  fails  to  do  so 
a  reversible  error  is  committed.  Maxon  v.  Clark 
(1899),  24  Ind.  App.  620,  57  N.  E.  260. 

At  the  close  of  instruction  No.  1  as  given  by  the 
court  of  its  own  motion,  and  the  one  referred  to  by 
appellants  as  purporting  to  state  the  issues,  is  the 
following :  "To  each  of  the  paragraphs  of  complaint 
the  defendant  has  filed  a  general  denial.  Upon  the 
issues  thus  formed  the  burden  is  placed  upon  the 
plaintiff  to  establish  by  a  fair  preponderance  of  the 
evidence  all  the  material  averments  of  at  least  one 
paragraph  of  her  complaint  substantially  as  alleged 
therein  in  order  to  recover  in  this  action.^' 

VOL.  67—10. 
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Preceding  what  is  here  said,  the  substance  of  the 
different  paragraphs  of  complaint  is  set  forth.  So  it 
can  readily  be  seen  that  this  instruction  dealt  only 
with  the  issues  joined  upon  each  paragraph  of  the 
complaint. 

While  the  subject-matter  of  the  affirmative  para- 
graphs of  answer  is  not  referred  to  in  the  general 
statement  of  the  issues,  the  principles  of  law  appli- 
cable thereto  are  covered  by  the  instructions  No.  12 
given  by  the  court  of  its  own  motion  and  Nos.  8  and  14 
tendered  by  appellee. 

No  burden  was  placed  upon  appellants  by  the  in- 
structions to  establish  the  allegations  of  tiie  para- 
graphs of  answer  under  consideration;  however,  ap- 
pellants got  the  benefit  of  the  principles  of  law  appli- 
cable thereto  evidently  upon  the  theory  that  the  proof 
necessary  to  support  the  same  was  admissihle  under 
the  general  issue.  The  action  of  the  court  in  this 
connection  appears  to  be  quite  favorable  to  appel- 
lants, at  least  they  were  not  harmed  thereby. 

Appellants'  instruction  No.  55  as  tendered  is  in 

effect  that  the  law  does  not  prescribe  when  the  jury 

should  answer  the  interrogatories  submitted 

14.  to  them  either  before  or  after  agreeing  upon 
the  general  verdict;  that  the  same  could  be 
answered  according  to  the  jury's  desire.  Complaint 
is  made  by  appellants  of  the  refusal  of  the  court  to 
give  this  instruction.  The  precise  question  here  in- 
volved has  recently  been  considered  in  the  case  of 
8.  W.  Little  Coal  Co.  v.  O'Brien  (1916),  63  Ind.  App. 
504,  113  N.  E.  465,  114  N.  E.  96.  Nothing  further 
need  be  said  than  that  the  refusal  of  the  court  to  so 
instruct  the  jury  was  harmless. 

Concluding,  as  we  have,  that  each  paragraph  of 
complaint  deals  with  the  flood  waters  of  a  natural 
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watercourse,  and  that  the  same  is  governed  by 

15.  the  rules  of  law  that  are  applicable  thereto, 
there  is,  strictly  speaking,  no  issue  involving 

injury  caused  by  the  collecting  of  surface  water  in  a 
volume  or  channel  and  unlawfully  discharging  the 
same,  and  what  has  been  said  in  the  instructions  given 
to  the  jury  in  reference  to  surface  water  being  in- 
volved is  beyond  the  issues.  When  the  whole  con- 
text of  the  instructions,  which  refer  to  an  issue  of 
surface  water  being  involved,  is  considered,  it  is 
plainly  disclosed  by  the  language  employed  in  the 
drafting  that  they  in  fact  deal  with  the  flood  waters 
of  the  river  moving  in  a  current  with  that  of  the  main 
channel,  and  further,  by  the  answers  of  the  jury  to 
interrogatories,  it  is  disclosed  that  the  waters  that 
caused  the  injury  were  in  fact  the  flood  waters  of  the 
main  channel  and  flowing  concurrently  therewith. 
Upon  the  question  of  flood  waters  and  upon  every 
other  branch  of  the  case  involving  the  same,  the  jury 
was  fully  informed  as  to  the  law  appUcable  thereto. 
It  affirmatively  appears  that  no  harm  resulted  to 
appellants  by  what  was  said  in  the  instructions  as 
to  the  subject  of  surface  water  being  involved.  AheU 
man  v.  Haehnel  (1914),  57  Ind.  App.  15, 103  N.  E.  869. 
To  hold  otherwise  on  this  branch  of  the  case  would 
be  to  sacrifice  merit  for  purely  technical  procedure. 

This  leaves  for  disposition  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  and  as  to  whether  the 
verdict  is  contrary  to  law. 

As  to  the  injury  to  appellee's  real  estate  being 

caused  by  the  **act  of  God,*'  or  being  such  that  the 

exercise  of  ordinary  care  and  prudence  on  the 

16.  part  of  appellants  in  the  construction  of  the 
embankment  and  bridges  that  they  could  not 

have  anticipated  the  same  as  here  contended,  it  ap- 
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pears  that  before  the  **act  of  God^'  can  be  made 
available  as  a  defense  there  must  be  an  entire  exclu- 
sion of  human  agency  from  the  cause  that  produced 
the  injury,  and  that  an  occurrence  that  is  produced 
partially  by  the  intervention  of  human  agency  is  not 
an  **act  of  God*'  within  the  meaning  of  the  law. 
Kirby  v.  Wylie  (1908),  108  Md.  501,  70  Atl.  213,  21 
L,  E.  A.  (N.  S.)  129,  129  Am.  St.  451;  Michaels  v. 
New  York,  etc.,  R.  Co.  (1864),  30  N.  Y.  564,  86  Am, 
Dec.  415. 

**When  the  effect,  the  cause  of  which  is  to  be  con- 
sidered, is  found  to  be  in  part  the  result  of  the  par- 
ticipation of  man,  whether  it  be  from  active  inter- 
vention or  neglect,  or  failure  to  act,'  the  whole  con- 
currence is  thereby  humanized,  as  it  were,  and  re- 
moved from  the  operation  of  the  rules  applicable 
to  the  acts  of  God.'^  1  C.  J.  1174,  and  authorities 
cited. 

The  river,  the  flood  waters  of  which  are  under  con- 
sideration, is  a  watercourse  into  which  many  creeks, 
streams  and  small  rivers  flow,  and  thereby  a  vast 
valley  is  drained.  By  reason  of  the  improvements 
that  have  taken  place  in  the  way  of  denuding  the 
land  of  its  timber  and  by  artificial  drainage,  the 
water  produced  by  rainfall  and  melting  snow  is  con- 
veyed to  the  main  outlet  with  much  greater  velocity 
than  when  the  land  was  covered  with  timber,  which 
had  a  tendency  to  retard  its  flow,  and  especially  has 
the  flow  in  this  respect  been  accelerated  by  artificial 
drainage,  all  of  which  has  a  tendency  and  does  cause 
the  streams  and  rivers,  and  especially  the  main  water- 
way, to  rise  with  much  more  rapidity  and  to  a  higher 
altitude  than  formerly;  and  the  real  estate  of  which 
appellee  *s  is  a  part  has  from  time  immemorial  been 
submerged  by  the  flood  waters  of  the  river  in  the 
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rainy  season  of  the  year,  and  when  the  water  reaches 
a  certain  stage  it  moves  in  a  current  with  the  waters 
of  the  main  channel.  All  of  these  facts  must  be  re- 
garded as  within  the  knowledge  of  appellants  when 
they  built  their  roadbed. 

In  Ohio,  etc.,  B.  Co.  v.  Barney  (1891),  139  111.  9, 
28  N.  E-  1087,  32  Am.  St.  176,  it  was  said:  **The 
principle,  clearly  is,  that  although  a  rainfall  may  be 
more  than  ordinary,  yet  if  it  be  such  as  has  occasion- 
aUy  occurred,  and,  it  may  be,  at  irregular  intervals, 
it  is  to  be  foreseen  that  it  will  occur  again,  and  it  is 
the  duty  of  those  changing  or  restraining  the  flow  of 
water  to  provide  against  the  consequences  that  will 
result  from  it.  It  is  within  the  knowledge  of  all  who 
have  long  resided  in  this  state,  that  our  streams  are 
occasionally  subject,  after  intervals  which  are  some- 
times of  shorter  and  at  other  times  of  longer  dura- 
tion, to  great  floods,  occasioned  by  very  heavy  rain- 
falls, and  their  heights  are  known  by  those  who  have 
felt  interested  in  them.  ISuch  rainfalls  were  not 
usual  and  ordinary,  but  they  were  unusual  and  beyond 
ordinary, — ^i.  e.,  they  were  extraordinary;  and  yet 
it  is  just  as  certain  that  like  rainfalls  will  occur  in 
the  future  as  it  is  that  the  same  laws  of  nature  by 
which  they  were  produced,  and  the  same  conditions  to 
be  affected  by  those  laws,  will  continue  to  exist  in 
the  future  as  they  have  in  the  past.^^  A  like  prin- 
ciple was  announced  in  Oulf,  etc.,  B.  Co.  v.  Pomeroy 
(1887),  67  Tex.  498,  3  S.  W.  722,  to  the  effect  that 
if  when  the  road  was  being  built  extraordinary  inun- 
dations had  occurred  within  the  memory  of  men  then 
living,  their  reoccurrence  should  be  anticipated,  and 
provision  made  against  the  danger  likely  to  result 
therefrom,  should  a  reoccurrence  of  the  flood  take 
place. 
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In  the  case  at  bar,  the  facts  disclose  that  in  the 
year  of  1875  the  flood  water  reached  an  altitude  of 
twenty-eight  feet  above  high-water  mark,  while  in 
the  flood  of  March,  1913,  it  reached  an  altitude  of 
thirty-one  feet.  This  measurement  seems  to  have 
been  taken  quite  a  distance  above  appellants'  roadbed. 
There  is  evidence  to  the  eflFect  that  the  water  was 
four  feet  higher  on  the  upper  side  of  the  roadbed 
than  on  the  lower  side,  and  there  is  likewise  evidence 
to  the  effect  that  appellee's  real  estate  was  injured 
in  January  preceding  the  March  flood,  and  for  which 
injury  a  recovery  was  sought  in  connection  with  the 
damages  alleged  to  have  occurred  later ;  there  is  noth- 
ing to  show  that  the  January  flood  was  beyond  that 
of  an  ordinary  flood,  so  upon  all  of  the  facts  and  cir- 
cumstances, the  court  could  not  have  said,  as  a  matter 
of  law,  that  the  injury  was  caused  by  the  **act  of 
God,"  or  was  such  that  by  the  exercise  of  ordinary 
prudence  on  the  part  of  appellants  they  could  not 
have  anticipated  in  the  construction  of  their  roadbed 
in  the  manner  in  which  they  did  that  an  injury  was 
not  likely  to  occur  to  appellee 's  real  estate.  So  these 
questions  were  properly  left  to  the  jury  to  determine. 
2  Famham,  Water  Bights  §577b;  Chicago,  etc.,  72. 
Co.  V.  8 chaffer  (1887),  26  111.  App.  280. 

The  injury  under  consideration  is  not  one  that  was 

taken  into  account  in  measuring  the  compensation  to 

the  owner  of  the  real  estate  when  the  right  of 

17.  way  was  originally  acquired,  as  it  does  not  fall 
within  that  rule  of  law  that  there  can  be  no 
recovery  for  injuries  that  are  an  incident  to  the  due 
and  proper  exercise  of  the  corporate  franchise  of  the 
railroad.  Gould,  Waters  §256;  5  Thompson,  Cor- 
porations (2d  ed.)  §5505.  To  build  the  embankment 
and  bridges  so  as  to  suit  appellants'  own  best  conveni- 
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ence,  and  as  of  proper  construction  from  their  stand- 
point, was  not  sufficient.  It  was  said  in  New  York, 
etc.,  R.  Co.  V.  Hamlet  Hap  Co.,  supra :  *  *  So  far  as  con- 
cerns the  claim  made  that  the  embankments  were  built 
in  a  careful  manner,  and  so  as  to  protect  the  charter 
rights  of  the  appellant,  we  may  say,  as  was  said  in  the 
EvansvUle,  etc.,  R.  R.  Co.  v.  Dick,  9  Ind.  433,  that  the 
embankments  may  have  been  erected  in  a  proper  man- 
ner, so  far  as  appellant's  interest  is  concerned,  and 
still  be  constructed  in  such  a  manner  as  necessarily  to 
injure  appellee.  In  such  case  there  can  be  no  place 
for  the  maxim  damnum  absque  injuria,  and  the  appel- 
lee must  have  its  right  of  action  for  damages. ' ' 

This  court  held  in  Southern  R.  Co.  v.  Weidenhren- 
ner  (1915),  61  Ind.  App.  314, 109  N.  E.  926,  that  rail- 
road companies  become  wrongdoers  when  they  con- 
struct and  maintain  their  bridges  and  embankments 
or  trestles  so  as  to  obstruct  watercourses,  and  that 
they  become  liable,  subject  to  certain  conditions,  for 
injury  resulting  thereby,  however  prudently  the 
bridges  and  embankments  or  trestles  may  have  been 
constructed  from  their  standpoint. 

Railroad  companies  have  a  right  to  build  their 

roads  upon  or  across  a  watercourse  (^5195,  cl.  5, 

Bums  1914,  §3903  R.  S.  1881),  but  they  must  refrain 

from  interfering  with  the  free  use  of  the  same 

18.  so  that  security  to  property  is  afforded,  and  in 
this  behalf  they  must  restore  the  watercourse 
to  its  former  state.  Of  course,  it  cannot  be  restored 
in  all  respects  to  its  former  condition,  and  the  law 
will  be  satisfied  if  it  is  substantially  restored  as  not 
to  impair  its  usefulness  more  than  the  additional  use 
for  railroad  purposes  renders  absolutely  necessary. 
Pittsburgh,  etc.,  R.  Co.  v.  Oreb  (1904),  34  Ind.  App. 
625,  73  N.  E.  620;  EvansvUle,  etc.,  R.  Co.  v.  Carvener 
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(1887),  113  Ind.  51, 14  N.  E.  738j  Vandalia  R.  Co.  v. 
Y eager,  supra. 

The  free  passage  of  the  water  in  the  watercourse 
under  consideration  being  interfered  with  by  appel- 
lants so  as  not  to  afford  security  to  appellee's  prop- 
erty, as  the  statute  provides,  but  on  the  contrary  to 
the  injury  thereof,  there  was  a  direct  violation  of  the 
statute,  and  a  failure  to  observe  a  statutory  duty, 
gives  rise  to  a  cause  of  action  when  invoked  as  by  the 
first  paragraph  of  complaint  {EvansviUe,  etc.,  R.  Co. 
V.  Carvener,  supra;  Kelsay  v.  Chicago,  etc..  Railroad 
[1907],  41  Ind.  App.  128,  81  N.  E.  522 ;  Cleveland,  etc., 
R.  Co.  V.  Stevens  [1911],  49  Ind.  App.  647,  96  N.  E. 
493;  Graham  v.  Chicago,  etc.,  R.  Co.  [1906],  39  Ind. 
App.  294,  77  N.  E.  57, 1055 ;  New  York,  etc.,  R.  Co.  v. 
Handet  Hay  Co.,  supra),  and  this  issue,  as  well  as  the 
issue  of  actionable  negligence  joined  upon  the  second 
and  third  paragraphs  of  complaint,  was  rightfully 
left  to  the  jury  under  the  evidence,  as  disclosed  by  the 
record. 

Each  question  presented  by  appellants'  able  and 
exhaustive  brief  has  received  careful  consideration, 
and  we  feel  that  there  is  no  error  in  the  record  that 
calls  for  a  reversal  of  the  judgment.  The  same  is 
therefore  affirmed.  Felt,  C.  J.,  Hottel,  McNutt,  Ibach, 
Caldwell,  JJ.,  concur. 

Note. — Reported  In  114  N.  E.  649.  Waters  and  watercourses: 
overflow  from  watercourse  as  surface  water,  3  Ann.  Cas.  20S; 
liability  of  railroad  company  for  diversion  of  surface  water  to  land 
of  another,  Ann.  Cas.  1914A  1292,  21  L.  R.  A.  593,  696 ;  liabiUty  of 
railroad  company  for  interference  with  watercourse  by  construc- 
tion, 19  Ann.  Cas.  336 ;  right  of  landowner  to  repel  surface  water, 
97  Am.  Dec.  666,  40  Cyc  642.  See  under  (5)  40  Cyc  564;  (6)  40 
Cyc  640,  40  Cyc  583;  (8)  40  Cyc  676,  1  C.  J.  1174,  1178. 
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Pape  et  al.  v.  Pape  et  al. 

[No.  9,471.    FUed  March  15,  1918.] 

1.  Insubangb. — Life  Insurance  Policy. — Oonairucticn. — Right  to 
Proceeds. — ^Where,  in  an  application  for  a  policy  of  life  insurance, 
insured,  in  answer  to  the  question,  'If  for  the  benefit  of  the  wife, 
state  precisely  whether  it  shall  be  paid  to  her  children,  to  his 
children,  or  the  children  of  the  two,  if  she  be  not  living  at  its 
maturity,**  stated,  "Their  children,"  and  the  policy  was  made 
payable  to  insured's  second  wife,  or  if  she  was  not  living  to 
"their  children,"  insured's  children  by  both  marriages,  on  his 
being  predeceased  by  the  second  wife,  were  entitled  to  a  pro- 
portionate share  in  the  proceeds  of  the  policy,    p.  164. 

2.  Insubanoe. — Life  Insurance  Policy. — Contingent  Interests. — 
"Dpon  the  delivery  and  acceptance  of  a  life  policy  payable  to 
Insured's  second  wife  for  her  sole  use  if  living,  or  if  not  living 
to  "their  children,"  a  son  of  insured  by  his  first  wife  took  an 
interest  in  the  policy  contingent  upon  his  and  insured's  surviving 
the  primary  beneficiary,  which  would  have  terminated  had  the 
son  predeceased  the  primary  beneficiary,  in  which  event  his  heirs 
would  have  had  no  interest  in  the  insurance,    p.  168. 

3.  IN8I7BA17GE. — Life  Insurance. — Vested  Interests. — ^Where  a  life 
insurance  policy  contained  no  provision  for  a  change  of  bene- 
ficiary, the  primary  beneficiary  took  a  vested  interest  therein 
which  terminated  upon  her  predeceasing  insured,    p.  168. 

4.  Insurance. — Life  Insurance  Policy. — Right  to  Proceeds. — EeWs 
of  Secondary  Beneficiary. — Interests. — ^Und^r  a  policy  of  life  in- 
surance payable  to  insured's  second  wife  for  her  sole  use  if 
living  or,  if  not,  to  their  children,  upon  the  death  of  the  second 
wife,  insured's  children  who  survived  the  second  wife,  including 
a  son  by  insured's  first  wife,  took  vested  interests  in  the  policy, 
and  upon  such  son's  subsequent  death  his  heirs  succeeded  to  hk 
interest,  and  were  entitled  upon  the  death  of  the  insured,  to  theti 
distributive  shares  therein,    p.  169. 

5.  EaTovPESL.'-Bstoppel  hy  Silence.— -Diligence  in  AscertahUn^ 
Pacts.—Vnatere,  on  insured's  manufacturing  company,  which  was 
managed  by  his  son,  becoming  financially  embarrassed,  insured's 
brother  agreed  to  indorse  renewal  notes  for  money  owed  by  in- 
sured and  the  company  on  condition  that  policies  on  insured's 
life  be  assigned  to  him,  and  the  son,  being  relied  on  by  the 
brother,  who  could  neltjier  read  nor  write,  to  select  policies  which 
were  assignable,  drafted  a  written  assignment  of  the  policy  in 
suit,  which  was  not  assignable  and  in  which  he  had  a  vested 
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Interest,  facts  unknown  to  the  brother,  and  the  latter,  {iccepting 
such  policy  as  collateral,  was  thereby  induced  to  become  surety 
on  the  renewal  notes,  and  was  subsequently  compelled  to  pay 
the  same,  the  son,  having  remained  silent  as  to  his  interest,  was 
estopped  to  assert  any  right  in  the  policy  involved  as  against 
the  brother ;  and,  in  view  of  the  brother's  Illiteracy  and  the  fact 
that  the  policy  was  not  delivered  to  him  until  four  months  after 
the  assignment,  he  was  not  chargeable  with  lack  of  diligence  in 
learning  the  nature  of  the  policy  assigned,  as  the  son's  failure 
to  assert  his  rights  amounted  to  affirmative  conduct  reasonably 
calculated  to  mislead  insured's  brother,  so  that  the  son  should 
not  be  heard  to  say  that  the  brother  was  not  diligent  because 
he  relied  thereon,    p.  169. 

6.  Insurance. — Life  Insurance. — Policy, — Interest  in  Prtxxeds. — 
Evidence. — SuffUHencp. — ^In  an  action  on  a  life  insurance  policy 
involving  the  rights  of  plaintiff,  insured's  brother,  to  whom  the 
policy  had  been  assigned  in  consideration  of  his  having  become 
surety  oil  certain  notes,  and  of  insured's  son  to  the  proceeds  of 
the  policy,  evidence  showing  that  plaintiff  who  had  for  some 
years  indorsed  notes  for  insured,  refused  to  indorse  certain  re- 
newal notes,  that  insured  thereupon  suggested  to  his.  son,  who 
managed  his  business  affairs,  and  to  plaintiff  that  certain  life 
policies  be  assigned  to  him  for  security,  that  the  son  then  stated 
the  amount  of  assignable  life  policies  held  by  insured,  whereupon 
plaintiff,  being  satisfied  with  the  suggested  arrangement,  signed 
part  of  the  notes  and  the  next  day,  after  insured  promised  that 
the  policies  previously  mentioned  would  be  properly  assigned, 
indorsed  the  remainder  of  the  notes,  and  that  the  assignment, 
which  was  prepared  by  the  son,  included  a  policy  in  which  he 
had  an  interest  and  which  he  knew  could  not  be  assigned,  was 
sufficient  to  warrant  the  inference  that  plaintiff's  indorsement  was 
influenced  by  the  son's  conduct  in  respect  to  the  policy,  so  that 
the  son  was  estopped  from  asserting  any  interest  in  the  proceeds 
thereof,    p.  174. 

7.  Estoppel. — Estoppel  hy  Conduct. — ^Where  insured's  sou  prepared 
an  assignment  of  life  policies  to  Insured's  brother  t^>  induce  him 
to  become  surety  on  certain  notes  and  it  was  cont<^ded  that  the 
son  knowingly  included  in  the  assignment  an  unassignable  policy 
in  which  he  had  an  interest,  and  that  he  was  therefore  estopped 
to  assert  any  rights  in  such  policy,  as  against  the  brother,  if 
what  the  son  said  or  did  in  reference  to  the  assignment  was  such 
as  might  have  influenced  a  prudent  man  and  if  it  did  influence 
the  result,  the  son  was  estopped  to  claim  any  interest  in  the 
proceeds  of  the  policy,  though  other  influences  operated  with 
his  conduct    p.  174. 
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8.  Insurance. — lAfe  Insurance. — Interest  of  Beneficiary, — Evi- 
dence.— AdanisHMUtff. — Generally,  where  a  life  policy  contains  no 
provision  authorizing  a  change  of  beneficiary,  proof  of  anything 
said  or  done  by  the  insured  after  the  beneficiary's  interest  has 
vested  is  not  permissible  to  defeat  the  rights  of  such  beneficiary, 
p.  176. 

9.  Evidence. — Parol. — Benefldary  of  Life  Policy. — Intention. — 
Where  It  id  necessary  to  resort  to  extrinsic  oral  evidence  to  aid 
in  arriving  at  who  were  intended  as  beneficiaries  of  a  life  policy 
by  any  answer  in  insured's  application,  the  inquiry  should  be 
limited  to  evidence  of  intention  at  a  date  not  so  remote  from  the 
time  of  the  making  of  the  application  and  the  writing  of  the/ 
Insurance  as  to  alford  time  and  opportunity  for  a  change  of 
desire  and  purpose  on  the  part  of  insured,    pw  177. 

From  Allen  Superior  Court ;  Carl  Taple,  Judge. 

Action  by  William  Pape  against  the  Mutual  Life 
Insurance  Company  of  New  York,  in  which  the  com- 
pany filed  an  interpleader  making  parties  all  living 
children  of  insured,  and  the  several  parties  joined 
issues  by  way  of  cross-complaints  and  other  plead- 
ings. From  the  judgment  rendered,  Charles  G.  Pape 
and  others  appeal.    Affirmed. 

Harper  (B  Fuelber  and  Leonard,  Rose  &  Zollars, 
for  appellants. 

Martin  H.  Luecke,  Colerick  <&  Hogan  and  Thomas 
d  Townsendy  for  appellees. 

HoTTEL,  J. — ^The  questions  presented  in  this  appeal 
had  their  origin  in  a  suit  on  an  insurance  policy.  The 
undisputed  facts  developed  at  the  trial  in  the  court 
below,  pertinent  and  necessary  to  an  understanding 
of  said  questions  are  in  substance  as  follows : 

The  life  insured  by  the  policy  involved  was  that  of 
Carl  Pape,  hereinafter  referred  to  as  *  *  C. '  *  He  was 
twice  married,  and  had  children  by  each  wife.  By  his 
first  wife,  Wilhelmina,  he  had  five  children,  whose 
names  and  the  dates  of  whose  births  are  respectively 
as  follows:    Elizabeth  (Pape)  Isreal,  bom  in  1859; 
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William  Pape,  bom  in  1862;  Henry  Pape,  bom  in 
1867;  EmUy  Pape,  bom  in  1870,  and  Sophia  (Pape) 
Buuck,  bom  in  1872.  All  these  children,  except  Wil- 
liam, are  named  as  appellees.  Wilhelmina  died  De- 
cember 16, 1872,  and  C  married  his  second  wife,  Caro- 
line, June  16,  1873.  By  this  marriage  children  were 
bom  as  follows :  Charles  G.  Pape,  July  16, 1875 ;  Min- 
nie Pape,  July  5, 1877 ;  Albert  O.  Pape,  November  7, 
1880;  Edward  Pape,  July  25,  1884;  Walter  Pape, 
March  9,  1887,  and  Edna  Helen  (Pape)  Shober, 
August  17,  1890.  .Said  Minnie  died  in  infancy  on 
April  13, 1882.  The  others  are  appellants.  Said  Wil- 
liam Pape  died  on  September  24, 1908,  leaving  as  his 
only  heirs  at  law,  his  widow,  Caroline  Pape,  and  five 
children,  viz..  Boy  Pape,  Estella  Pape,  Carl  Pape, 
Clarence  Pape,  all  of  whom,  except  Boy,  were  minors 
when  this  action  was  commenced. 

On  September  22,  1879,  C  made  a  written  applica- 
tion to  the  Mutual  Life  Insurance  Company  of  New 
York  for  a  policy  of  insurance  upon  his  life.  Upon 
this  application  the  policy  herein  involved  was  issued 
September  26,  1879.  C  had  a  brother  William  to 
whom  he  assigned  said  policy  in  the  year  1909.  C  and 
his  second  wife  lived  together  as  husband  and  wife 
until  her  death  on  April  27,  1908.  C  died  April  25, 
1911,  survived  by  all  his  children  above  named  except 
Minnie  and  William. 

On  May  2,  1912,  William  Pape,  C's  brother,  filed 
his  complaint  in  the  trial  court  against  the  Mutual 
Life  Insurance  Company  of  New  York,  alleging  there- 
in the  issuing  of  said  policy,  and  the  assignment 
thereof  to  him,  and  that  he  was  entitled  to  the  pro- 
ceeds  thereof,  and  making  said  poUcy  and  assignment 
parts  of  said  complaint  by  way  of  exhibit.  Said  com- 
pany appeared  in  court  to  said  complaint  and  filed 
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an  interpleader,  in  which  it  admitted  the  execution, 
delivery  and  validity  of  the  policy,  making  parties 
thereto  all  the  living  children  of  said  C  by  both  mar- 
riages, and  asking  that  they  be  substituted  as  defend- 
ants in  its  place,  and  that  it  be  permitted  to  pay  the 
proceeds  of  the  policy  into  court  and  be  discharged 
from  further  liability  thereon.  This  petition  was 
allowed,  and  pursuant  thereto  said  company  paid  into 
court  the  sum  of  $3,049,  and  was  discharged  from 
further  liability.  On  July  11, 1913,  said  company  was 
granted  leave  to  amend  their  interpleader  by  making 
parties  defendant  the  heirs  of  said  William  Pape,  the 
deceased  son  of  C,  viz.,  Caroline  Pape,  his  widow,  and 
Boy,  Estella,  Carl,  Clarence  and  Gladys  Pape,  his 
children.  Said  persons  appeared,  and  upon  the  sug- 
gestion that  Estella,  Carl,  Clarence  and  Gladys  were 
minors,  Harry  G.  Hogan  was  appointed  their  guard- 
ian  ad  litem.  Said  heirs  aud  said  guardian  are  appel- 
lees  herein.  ^ 

These  various  parties,  by  way  of  cross-complaints 
and  other  pleadings,  joined  issues  upon  their  conflict- 
ing claims  in  the  proceeds  of  said  policy.  The  court, 
upon  request  of  appellants,  made  a  special  finding  of 
facts,  and  stated  conclusions  of  law.  These  findings 
and  conclusions  were  in  favor  of  appellees,  and  judg- 
ment was  rendered  accordingly.  A  joint  motion  for 
new  trial  filed  by  all  the  appellants,  and  a  separate 
motion  filed  by  Charles  G.  Pape  were  each  overruled. 

The  errors  assigned  and  relied  on  for  reversal  are 
as  follows:  (1)  The  court  erred  in  overruling  appel- 
lants' demurrer  to  the  cross-complaint  of  appellees 
Elizabeth  Israel  et  al.;  (2)  the  court  erred  in  over- 
ruling appellants'  demurrer  to  the  cross-complaint  of 
appellees  Caroline  Pape  et  al.;  (3)  the  court  erred 
in  overruling  appellants'  demurrer  to  the  cross-com- 
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plaint  of  Caroline  Pape,  Boy  Pape,  and  the  minor 
heirs  of  William  Pape  by  their  guardian  Harry  G. 
Hogan;  (5),  (6),  (7),  (8)  the  court  erred  in  its  first, 
second,  third  and  fourth  conclusions  of  law,  respec- 
tively; (9)  the  court  erred  in  each  of  its  conclusions 
of  law;  (10)  the  court  erred  in  overruling  appellants' 
motion  for  a  new  trial.  Appellant  Charles  G.  Pape 
assigns  in  addition  the  overruling  of  his  motion  for  a 
new  trial. 

The  determination  of  the  questions  sought  to  be 
raised  by  appellants  under  their  first,  second  and 
third  assignments,  supra,  depends  upon  the  construc- 
tion of  the  policy  of  insurance  here  involved,  and, 
inasmuch  as  appeUants  concede  in  their  brief  that  the 
same  questions  *  *  will  be  raised  by  not  only  the  suffi- 
ciency of  the  evidence  but  the  special  findings,"  we 
will  pass  to  a  consideration  of  the  other  assigned 
errors  relied  on  for  reversal. 

It  will  be  necessary  to  an  understanding  of  these 
questions  that  we  set  out  the  substance  of  the  material 
facts  found  by  the  court.  In  addition  to  the  general 
undisputed  facts  above  indicated,  the  special  finding 
sets  out  said  application  of  C  for  insurance  and  the 
policy  issued  thereon,  the  parts  of  which  pertinent 
and  necessary  to  an  understanding  of  said  questions 
are  as  follows: 

The  application : 

**3.  A.  State  the  amount  of  insurance  ap- 
plied for.  *  •  *  D.  If  for  the  benefit  of  the 
wife,  state  precisely  whether  it  shall  be  paid  to 
her  children,  to  his  children,  or  to  the  children 
of  the  two,  if  she  be  not  living  at  its  maturity. 
•  *  •  A.  3000.  •  *  *  D,  Their  chil- 
dren.    *    *     *." 
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Ttie  policy : 

"The  Mutual  Life  Insurance  Company  of 
New  York  *  *  *  in  consideration  of  the 
application  for  this  policy  and  of  the  sev- 
eral statements  made  therein,  promises  to  pay 

•  •    *    unto  Caroline  Pape,  wife  of  Carl  Pape 

•  *  *  for  her  sole  use^  if  living,  in  conformity 
with  the  statute,  and  if  not  living  to  their  chil- 
dren, or  their  ipaardian  for  their  use,  Thre^  Thou- 
sand Dollars    •••.»> 

Other  facts  found  specially  by  the  court  pertinent 
to  said  questions  are  as  follows :  C  was  for  a  number 
of  years  engaged  in  the  manufacturing  business  in  Ft. 
Wayne,  Indiana,  and  operated  a  corporation  known 
as  the  Fort  Wayne  Wind  Mill  Company,  all  the  stock 
of  which  C  had  purchased  and  held  up  to  the  time 
when,  in  1909,  he  made  an  assignment  for  the  benefit 
of  his  creditors.  He  was  the  sole  owner  of  said  busi- 
ness and  had  full  management  thereof  for  a  number  of 
years  prior  to  said  assignment.  During  said  period 
he  had  borrowed  extensively  from  banks  in  Ft.  Wayne 
and  towns  in  the  vicinity  thereof,  to  secure  which 
loans  he  had  given  his  notes  and  notes  of  said  corpora- 
tion, among  which  were  notes,  aggregating  in  amount 
about  $24,000,  indorsed  by  the  appellee  William  Pape, 
his  brother.  Said  indebtedness  had  been  carried  for 
a  number  of  years,  and  the  notes  had  been  from  time 
to  time  renewed  as  required  by  the  banks.  On  March 
ly  1909,  said  C  was  financially  embarrassed,  and  con- 
templated making  an  assignment  of  all  his  property 
for  the  benefit  of  his  creditors.  Said  William  knew 
this,  and  before  said  assignment  was  made  was  insist- 
ing upon  the  assignment  to  him  of  certain  policies, 
including  the  one  in  suit.   G  continued  to  operate  said 
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corporation  up  to  about  the  first  of  June,  1909,  at 
which  time  he  retired  from  business,  and  so  remained 
until  his  death.  On  or  about  September  28,  1909,  C 
conveyed  all  his  said  property  to  a  trustee  for  the 
benefit  of  his  creditors.  For  two  years  prior  to  said 
conveyance,  appellant  Charles  G.  Pape,  C*s  son,  was 
employed  by  C  as  bookkeeper  and  manager  of  said 
company,  and  as  such  had  access  to  C's  private  papers 
and  was  familiar  therewith.  Ip  the  latter  part  of 
1908  ai^d  1909,  said  Charles  G.  Pape  informed  said 
William  that  he,  William,  was  surety  on  about  $12,000 
worth  of  notes  for  said  corporation.  About  said  time 
said  William  found  that  he  was  in  fact  on  paper  for  C, 
and  for  said  company,  to  the  extent  of  about  $20,000. 
William  thereupon  refused  to  renew  said  notes,  unless 
he  would  be  secured  by  collateral,  whereupon  it  was 
proposed  by  C  that  he  assign  to  William  his  policies 
of  life  insurance.  When  C  attempted  to  assign  said 
policies  he  was  informed  by  his  son,  Charles  G.,  that 
he  could  not  assign  all  his  policies,  that  one  had  been 
assigned  to  him,  Charles  G.,  and  that  C  had  only  three 
left  which  could  be  assigned.  Whereupon  Charles  G. 
produced  three  policies  and  wrote  out  an  assignment, 
in  which  said  three  policies  were  mentioned,  which 
assignment  C  and  William  signed,  and  was  as  follows : 

**Fort  Wayne,  Ind.,  March  1, 1909.'' 

**This  is  to  acknowledge  the  transfer  as  col- 
lateral only  the  following  policies — ^to  Wm.  Pape, 
Sr. 

Metropolitan  Life  Ins.  Co.  2500.00 

No.  201890 
The  Mutual  Life  Ins.  Co.  8000.00 

No.  205043 
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John  Hancock  Mutual  2500.00 

Life  Ins.  Co.  No.  75642 
**If  obKgations  are  liquidated  policies  are  to 
revert  back  to  Chas.  Pape. 

C.  Pape.'' 

C  made  the  foregoing  assignment  on  March  1, 1909, 
and  from  said  date  said  William  paid  the  premiums 
on  all  of  said  policies^  and  upon  the  policy  in  suit 
amounting  to  $154.29,  until  the  death  of  said  Carl. 
Said  assignment  was  in  the  handwriting  of  said 
Charles  G.  Pape.  C  and  said  William  were  unable 
to  read  or  write  in  English. 

Thereafter,  on  July  7, 1909,  C  executed  the  follow- 
ing assignment,  pursuant  to  the  provisions  of  said- 
poUcy,  viz., 

*^Form  of  Assignment: 

**  For  one  dollar,  *  *  *  and  *  *  *  other 
valuable  considerations  *  *  *  i  hereby  as- 
sign, transfer  and  set  over  to  William  Pape 

*  *  *  all  my  right,  title  and  interest  in  this 
policy,  No.  205043,  issued  by  The  Mutual  Insur- 
ance Company  of  New  York  and  for  the  con- 
sideration above  expressed  I  do  also  for  myself, 
my  creditors  and  administrators,  guarantee  the 
validity  and  sufficiency  of  the  foregoing  assign- 
ment to  the  above  named  assignee,  his  executors, 

*  *  *  and  their  title  to  said  property  well 
forever  to  warrant  and  defend. 

*' Dated    *    •    •    this  7th  day  of  July  1909. 

'*C.  Pape.'' 

In  consideration  of  the  assignment  of  these  poli- 
cies said  William  became  surety  on  the  renewal  notes 
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and  became  and  continued  to  be  obligated  in  the  sum 
of  about  $24,000.  Said  policies  were  not  delivered  to 
said  William  until  after  the  said  July  7, 1909.  At  the 
time  of  said  assignment  of  March  1,  1909,  said  Wil- 
liam was,  and  now  is,  unable  to  read  or  write  Eng- 
lish. He  never  examined  said  policies  nor  had  them 
examined  to  determine  whether  they  were  assignable, 
but  relied  on  Charles  G.  Pape  to  select  such  policies  as 
were  assignable,  for  the  purpose  of  securing  said 
William  as  surety  on  said  notes. 

Said  Charles  well  knew  at  the  time  of  the  assign- 
ment so  written  by  him  that  said  policy  was  not  as- 
signable and  well  knew  that  said  William  could  not 
read  or  write  English,  and  that  William  and  C  relied 
on  him,  Charles,  to  select  the  policies  that  were  as- 
signable, and  William,  relying  upon  the  conduct  of 
Charles,  and  induced  by  his  conduct  as  to  this  policy, 
before  set  out,  became  surety  upon  the  renewals  of 
said  notes  for  said  C  and  said  mill  company  to  the 
extent  above  referred  to,  and  he  did  so  believing  that 
C  had  the  right  to  assign  the  same,  and  having  no 
notice  or  knowledge  that  Charles  G.  had  or  claimed 
any  right  in  said  policy. 

By  reason  of  becoming  surety  on  said  notes,  Wil- 
liam has  been  compelled  to  pay  for  said  C  and  for 
said  company,  $8,953.31,  and  is  now  obligated  to  pay 
between  $10,000  and  $12,000,  and  there  are  no  assets 
of  the  estates  of  said  C  or  said  company  from  which 
he  can  be  reimbursed. 

The  conclusions  of  law  stated  by  the  court  are,  in 
substance,  as  follows:  (1)  That  said  William  Pape 
has  an  interest  in  said  policy  to  the  amount  of  the 
premiums  advanced  by  him  on  said  policy,  viz., 
$154.29;  and  said  William  has,  in  addition  thereto, 
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the  interest  of  the  defendant  Charles  G.  Pape^  the 
same  being  one-tenth  of  said  $3,049,  and  one-tenth  of 
the  accrued  interest  thereon«  (2)  That  said  Charles 
Pape  is  estopped  by  his  conduct  to  claim  any  inter- 
est in  said  policy,  and  should  have  and  recover  noth- 
ing herein,  and  judgment  should  be  against  him  for 
costs  on  his  cross-complaint.  (3)  That  Albert  0. 
Pape,  Edward  A.  Pape,  Walter  O,  Pape,  Edna  Helen  . 
Shober,  Louise  Isreal,  Henry  Pape,  Emilie  Pape  and 
Sophia  Buuck  are  entitled  to  and  should  receive  each 
one-tenth;  that  the  children  of  William  Pape,  de- 
ceased, the  son  of  the  assured,  to  wit,  Estella  Pape, 
Boy  Pape,  Carl  Pape,  Clarence  Pape  and  Gladys 
Pape,  are  entitled  to  and  should  receive  each  one- 
fiftieth  of  the  proceeds  of  said  policy  of  insurance ' 
and  the  accrued  interest  thereon  in  the  hands  of 
*  '  •  *  trustee ;  that  the  said  *  *  *  trustee  be 
ordered  and  directed  to  pay  said  money  and  the  in- 
tenth;  to  Edward  A.  Pape,  one-tenth;  to  Walter  0. 
Pape,  one-tenth;  to  Edna  Helen  Shober,  one-tenth; 
to  Louise  Isreal,  one-tenth ;  to  Henry  Pape,  one-tenth ; 
to  Emilie  Pape,  one-tenth;  to  Sophia  Buuck,  one- 
terest;  to  Edward  A.  Pape,  one-tenth;  to  Walter  O. 
fiftieth ;  to  Carl  Pape,  one-fiftieth ;  to  Clarence  Pape, 
one-fiftieth;  and  to  Gladys  Pape,  one-fiftieth.  (4) 
That  the  plaintiff  William  Pape  and  the  defendants 
Louise  Isreal,  Henry  Pape,  Emilie  Pape,  Sophia 
Buuck,  and  the  heirs  of  William  Pape,  deceased,  to 
wit,  EsteUa  Pape,  Roy  Pape,  Carl  Pape,  Clarence 
Pape  and  Gladys  Pape,  are  entitled  to  a  judgment  for 
costs  against  the  defendants  Charles  G.  Pape,  Albert 
0.  Pape,  Walter  Pape,  Edward  A.  Pape  and  Edna 
Helen  Shober. 
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The  correctness  of  each  of  these  conclasions  of 
law  is  challenged  by  appellants. 

It  is  contended  that  the  court  erred  in  its  third 

and  fourth  conclusion  of  law  and  in  each  thereof 

because  the  application  and  policy  set  out  in 

1.     the  finding  of  facts  show  that  the  only  persons 
entitled  to  participate  in  the  proceeds  of  the 
policy  are  the  five  children  of  C  by  his  second  mar- 
riage.   This  contention  is  based  on  appellants'  con- 
struction of  the  words  *  *  their  children ' '  in  the  policy. 

In  the  case  of  Lehman  v.  Lehman  (1906),  215  Pa. 
St.  344,  64  Atl.  598,  a  widower  with  six  children  mar- 
ried a  widow  with  one  child  and  had  by  her  two  chil- 
dren. After  this  marriage  he  took  out  a  policy  of 
•  insurance  upon  his  life,  whereby  the  insurer  prom- 
ised to  pay  the  amount  of  the  policy  to  his  wife,  **in 
trust  for  herself  and  their  children,  in  equal  shares. ' ' 
The  question  arose  whether  his  children  by  the  first 
marriage  were  entitled  to  participate  in  the  insur- 
ance. The  Supreme  Court  of  Pennsylvania  afltened 
a  judgment  in  favor  of  said  children,  upon  an  opin- 
ion in  which  it  was  said,  on  pages  348,  349,  350  and 
351 :  *  *  There  is  nothing  in  the  context  to  aid  the  ap- 
pellant's  construction  of  the  words  ^ their  children' 
in  the  beneficiary  clause  of  the  insurance  policy.  Nor 
are  any  circumstances  shown  which  it  may  be  in- 
ferred would  have  been  likely  to  influence  the  insured 
to  prefer  one  set  of  his  children  over  the  other.  The 
suggestion  that  naturally  he  would  be  concerned  espe- 
cially for  the  children  of  his  second  wife  because  they 
were  younger  would  not  be  without  force  if  there 
were  any  evidence  that  at  the  time  he  took  the  policy 
the  children  by  his  first  wife  were  not  dependent 
members  of  his  household,  they  were  adults  or  that 
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all  of  them  had  reached  an  age  when  it  might  be  pre- 
sumed they  were  self -supporting  or  soon  would  be< 
come  so.  But  the  record  contains  no  evidence  of  that 
kind  and  there  is  no  ground  for  surmise  even,  that 
there  was  such  a  difference  between  the  ages  of  his 
youngest  children  by  his  first  wife  and  the  age  of  his 
oldest  diild  by  his  second  wife  as  would  naturally 
incline  him  to  discriminate  in  favor  of  the  latter. 
There  is  also  a  total  absence  of  evidence  that  at  the 
time  the  poUcy  was  issued  the  children  of  his  first 
wife  owned  any  property  in  their  own  right  or  that 
the  insured  had  made  or  had  the  ability  to  make  any 
other  provision  for  them;  *  *  *  In  short,  there 
is  nothing  in  the  context,  or  in  the  circumstances  un- 
der which  the  policy  was  taken,  or  in  the  subsequent 
conduct  of  the.  insured  to  aid  the  appellant 's  conten- 
tion that  the  insured  intended  to  exclude  his  children 
by  his  first  wife.  It  must  be  sustained,  if  at  all,  be- 
cause that  is  the  absolute  meaning  of  the  words  used 
in  the  beneficiary  clause.  But  the  words  ^  their  chil- 
dren' may  be  used  in  one  connection  to  designate  the 
children  having  a  common  parentage  on  both  sides 
and  in  another  connection  to  designate  the  children 
of  the  husband  and  the  children  of  the  wife  spoken 
of.  Neither  law  nor  common  usage  has  affixed  such 
unvarying  meaning  to  the  word  *  their'  as  to  prevent 
its  appropriate  use  for  the  latter  purpose.  In  de- 
termining the  sense  in  which  they  were  used  in  a  con- 
tract or  in  a  will  regard  must  be  had  to  the  subject- 
matter.  ^  •  •  Here  the  insured,  in  making  a 
provision  to  take  effect  upon  his  death  for  those  de- 
pendent upon  him,  used  words,  which  without  vio- 
lence to  the  sense  in  which  they  are  commonly  used, 
may  be  construed  to  include  all  those  coming  equally 
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within  the  reason  of  the  provision,  and  there  is  noth- 
ing in  the  context  or  in  the  extraneons  circumstances 
from  which  the  intention  to  exclude  any  may  be  safely 
inferred.  He  must  have  known  that  his  words  were 
susceptible  of  this  construction,  and  therefore  it  may 
be  safely  assumed  that  if  he  had  intended  to  restrict 
the  benefits  of  his  provision  to  his  children  by  his 
second  wife  he  would  have  been  careful  not  to  choose 
words  that  were  easily  susceptible  of  a  broader  con- 
struction. ' ' 

We  think  that  these  remarks  are  applicable  to  the 
case  at  bar.  It  can  hardly  be  contended  that  the 
words  **  their  children  *'  have  any  such  fixed  meaning 
that  they  could  not  be  construed  to  mean  the  chil- 
dren of  the  husband  and  the  children  of  the  wife, 
rather  than  the  children  having  a  common  parentage 
only,  nor  do  the  facts  found  by  the  court  necessitate 
such  a  construction.  From  the  findings  it  appears 
that  when  the  insured  applied  for  the  policy  in  suit 
his  oldest  child  by  his  first  marriage  was  a  female 
about  twenty  years  of  age,  and  his  youngest  child  by 
that  marriage  was  about  seven  years  old  and  that  he 
then  had  two  children  by  his  second  marriage  who 
were  respectively  two  and  four  years  old.  It  is  not 
likely,  in  view  of  their  ages,  that  he  would  have  pre- 
ferred the  children  of  the  second  over  those  of  his 
first  marriage. 

But  appellants  urge  that  the  answer  to  question 
**3.D.''  in  the  application  set  out  in  the  finding  of 
facts,  supra,  show  that  the  insured  intended  that, 
should  his  wife  predecease  him,  only  his  children  by 
her  should  participate  in  the  insurance. 

It  is  insisted  by  appellants  that  if  C  had  desired 
the  children  of  both  his  marriages  to  participate  in 
the  insurance,  he  would  have  adopted  that  form  of 
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answer  indicated  in  the  question  "3.  D.,'*  supra,  by 
the  words  *  ^his  childem, '  *  But  if  he  could  aptly  have 
designated  aU  his  children  by  both  marriages  by  the 
phrase  **his  children,'*  so,  too,  under  the  circum- 
stances, could  he  aptly  have  designated  the  children 
of  the  last  marriage  by  the  phrase  ^^her  children." 
Had  tiie  insured  used  the  phrase  contained  in  ^d 
question,  **the  children  of  the  two,"  appellants'  con- 
tention would  present  a  more  serious  question.  The 
fact  that  he  did  not  use  this  phifaseology  where  it 
.  was  desired  to  make  the  children  of  the  common  par- 
entage only  the  beneficiaries,  but  used  instead  the 
more  comprehensive  words  *Hheir  children,"  is  in 
onr  judgment  significant.  We  think  it  reasonable  to 
assume  that  his  refusal  or  failure  to  adopt  such  an- 
swer in  all  probability  resulted  from  the  fact  that  he 
understood  the  phrase  **the  children  of  the  two"  to 
mean  only  those  having  a  common  parentage,  and 
that  by  the  phrase  ** their  children"  he  intended  to 
desig^te  all  his  said  children  as  distinguished  from 
those  of  the  second  marriage  only.  As  before  stated, 
had  he  intended  to  provide  first  for  his  wife,  and  then, 
in  the  event  of  her  predeceasing  him,  for  her  children, 
he  could  have  done  so  by  using  the  first  phrase  sug- 
gested by  the  very  question  that  he  was  answering, 
viz.,  **her  children."  Instead,  he  used  words  reason- 
ably susceptible  of  a  construction  broad  enough  to  in- 
clude all  his  children  of  both  marriages,  and  the  com- 
parative ages  of  the  two  sets  of  children  being  such 
as  to  bring  both  sets  equally  within  the  reason  for  the 
provision  of  insurance,  and  no  reason  appearing  why 
he  should  make  any  distinction  between  the  children 
of  the  two  wives,  it  may  be  safely  assumed  that  had 
he  intended  to  restrict  said  provision  to  his  children 
by  the  second  marriage,  he  would  not,  under  the  cir- 
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cumstances,  have  used  words  so  easily  susceptible  of 
a  broader  construction.  See,  also,  Stigler^s  Exrx.  v. 
Stigler  (1883),  77  Va.  163;  State  Life  Ins.  Co.  v.  Red- 
man (1901),  91  Mo.  App.  49;  also  an  unreported  New 
York  case  discussed  in  Bliss,  Life  Ins.  (2d  ed.)  ^345. 
It  is  contended,  however,  that  said  conclusions  of 
law  are  erroneous  even  if  said  children  of  said  first 
marriage  are  entitled  to  participate  in  the  insurance, 
in  that  said  conclusions  would  allow  the  heirs  of  said 
William  Pape,  the  deceased  son  of  C,  to  participate 
therein,  to  the  extent  of  the  interest  which  said  Wil- 
liam would  have  had,  if  he  had  survived  the  insured. 
Apparently,  this  question  has  never  been  decided  in 
this  state. 

The  findings  show  that  C's  son  William  survived 

his  mother,  Carolire  Pape,  the  primary  beneficiary, 

and  predeceased  C,  the  insured.    Upon  the  de- 

2.  livery  and  acceptance  of  the  policy,  said  Wil- 
liam took  an  interest  therein  contingent  upon 

both  his  and  C^s  surviving  Caroline.  This  contingent 
interest  of  William  would  have-  terminated  had  he 
predeceased  Caroline,  the  primary  beneficiary,  in 
which  case  his  heirs  would  have  had  no  interest  in  the 
insurance.  Burnett  v.  Mutual  Life  Ins.  Co.  (1917), 
66  Ind.  App.  280, 114  N.  E.  232,  235. 

The  policy  in  suit  contained  no  provision  for  a 

change  of  beneficiary.     Caroline  therefore  took  a 

vested  interest  therein,  which  terminated  upon 

3.  her  predeceasing  C.    Burnett  v.  Mutual  Life 
Ins.  Co.,  supra;  Indiana,  etc.,  Ins.  Co.  v.  Mo- 

Ginnis  (1913),  180  Ind.  9, 101  N.  E.  289,  45  L.  B.  A. 
(N.  S.)  192. 
Upon  Caroline's  death,  the  children  of  C  who  snr- 
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vived  her,  indnding  said  William  Pape,  took  vested 
interests  in  said  policy,  and  upon  William  *s 

4.  subsequent  death,  his  heirs  succeeded  to  his  in- 
terest, and  were  entitled,  upon  the  death  of  the 

insured,  to  their  distributive  shares  therein.  Harley, 
Admr.,  v.  Heist  (1882),  86  Ind.  196,  44  Am.  Rep.  285; 
Lerch  v.  Freutel  (1901),  36  Misc.  Eep.  581,  73  N.  Y. 
Supp.  l(yr8;Walsh  v.  Mutual  Life  Ins.  Co.  (1892),  133 
N.  T.  408,  31  N.  E.  228,  28  Am.  St.  651;  U.  8.  Trust 
Co.  V.  Mutual,  etc.,  Ins.  Co.  (1889),  115  N.  T.  152,  21 
N.  E.  1025;  MUlard  v.  Brayton  (1901),  177  Mas9.  533, 
59  N.  E.  436,  52  L.  R.  A.  117,  83  Am.  St.  294;  Michi- 
gan, etc.,  Ins.  Co.  v.  Easier  (1905),  140  Mich!  233, 103 
N.  W.  596;  Smith  v.  Aetna  Life  Ins.  Co.  (1895),  68 
N.  H.  405,  44  Atl.  531 ;  Mutual  Life  Ins.  Co.  v.  Spohn 
(1916),  170  Ky.  721, 186  S.  W.  633. 

For  the  reasons  indicated,  we  think  that  the  conclu- 
sions of  law  are  not  open  to  the  objections  indicated. 

Appellants  say  that  the  first  and  second  conclu- 
sions of  law,  that  Charles  G.  Pape  should  be  estopped 
to  claim  any  interest  in  said  policy  of  insur- 

5.  ance,  are  erroneous  because  there  are  no  find- 
ings that  Charles  G.  Pape 's  conduct  contained 

any  of  the  elements  of  fraud.  We  think  that  this  con- 
tention is  based  on  an  erroneous  conception  of  the 
nature  of  the  estoppel  sought  to  be  asserted.  The 
findings  show  that  Charles  G.  Pape  was  the  manager 
of  said  Fort  Wayne  Wind  Mill  Company,  and  that 
said  William  Pape  was  willing  to  indorse  the  renewal 
notes  of  C  and  of  said  company  upon  the  condition 
that  the  policies  of  insurance  upon  the  life  of  said  C 
be  assigned  to  him ;  that  William  was  ignorant  of  the 
fact  that  the  policy  in  suit  was  not  assignable,  and 
that  C's  son  Charles  had  any  rights  therein;  that 
William  relied  on  Charles  to  select  policies  that  were 
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assignable;  that  Charles  knew  these  facts  and  knew 
his  rights  in  said  policy,  and  so  knowing  produced 
this  and  two  other  policies  as  policies  that  could  be 
assigned,  and  drafted  a  written  assignment  thereof, 
and,  without  disclosing  to  William  the  fact  that  said 
policy  was  not  assignable,  and  that  he  (Charles)  had 
rights  therein,  permitted  William  to  accept  the  as- 
signment of  the  same  in  consideration  of  his  indors- 
ing said  notes;  that  William  was  induced  by  said 
conduct  of  Charles  to  become  surety  upon  said  notes, 
and  by  reason  thereof  had  been  compelled  to  pay 
$8,953.31,  and  was  obligated  to  pay  in  addition 
$10,000  or  more. ' 

Because  Charles  was  silent  as  to  his  rights  in  said 
policy  when  the  assignment  was  made,  he  should  now 
be  estopped  to  assert  those  rights.  In  the  case  of 
Kiefer  v.  Klinsick  (1896),  144  Ind.  46,  54,  55,  42  N.  E. 
447, 450,  it  is  said :  **He,  who  by  his  language  or  con- 
duct, leads  another  to  do  what  he  would  not  otherwise 
have  done,  will  not  be  permitted  to  subject  such  per- 
son to  loss  or  injury  by  disappointing  the  expecta- 
tions upon  which  he  acted«  A  change  of  position  by 
the  first  party  would  involve  both  fraud  and  false- 
hood, and  the  law  abhors  both.  The  principles  of 
estoppel  in  pais  have  been  applied  to  a  great  variety 
of  cases.  The  doctrine  has  no  application  where 
everything  is  equally  known  to  both  parties,  or  where 
the  party  sought  to  be  estopped  was  ignorant  of  the 
facts  out  of  which  his  rights  sprung  or  where  the  other 
party  was  not  influenced  by  the  acts  asserted  in  estop- 
pel But  if  one  stand  by  and  see  another  purchase 
property  without  disclosing  his  interest  to  the  person 
about  to  purchase,  he  cannot  afterward  set  up  a  claim 
of  which  the  purchaser  had  no  notice.    Nor  is  it  nee- 
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essary  that  the  person  sought  to  be  estopped  be  pres- 
ent at  the  time  the  sale  is  consummated.  If  he  have 
knowledge  of  the  contemplated  sale  and  of  the  fact 
that  the  purchaser  is  ignorant  of  his  rights  it  is  his 
duty  to  disclose  his  interest  to  such  purchaser.  Nor 
is  it  necessary  that  there  should  exist  a  design  to 
deceive  or  defraud  on  the  part  of  the  person  sought 
to  be  estopped.  It  is  enough  if  when  he  asserts  his 
claim  it  woiild  be  inequitable  and  unjust  to  allow  it  to 
prevail  against  the  purchaser.  The  falsehood  and 
moral  wrong  which  the  law  denominates  fraud  ap- 
pears when  the  claim  is  asserted  And  this  is  true 
whether  a  party  knowingly  remains  silent  or  so  neg- 
ligently  conducts  himself  with  reference  to  his  rights 
as  to  mislead  another.  Duckwall  v.  Kisner,  136  Ind* 
99;  Anderson  v.  Hubble,  93  Ind.  570;  Fletcher  v. 
Holmes,  25  Ind.  458;  Gatling  v.  Rodman,  6  Ind.  289.** 
(Italics  inserted.) 

The  findings  in  the  case  at  bar  show  that  Charles  G. 
Pape  did  more  than  merely  ^* stand  by*'  and  fail  to 
assert  his  rights  in  said  policy.  They  show  that  he 
produced  said  policy  as  one  which  could  be  assigned, 
and  wrote  the  memorandum  of  assignment.  By  this 
conduct  he  helped  to  create  the  situation  which  placed 
upon  him  the  duty  to  assert  his  rights. 

Appellants  say  that  there  is  no  finding  of  a  misrep- 
resentation  of  existing  facts  by  said  Charles,  but 
merely  an  expression  of  opinion  as  to  his  rights, 
which  does  not  create  an  estoppel.  McGirr  v.  SeU 
(1877),  60  Ind.  249;  Ross  v.  Banta  (1895),  140  Ind. 
120,  34  N.  E.  865,  39  N.  E.  732 ;  Mitchell  v.  Fisher 
(1884),  94  Ind.  108.  In  answer  to  this,  it  may  be  said 
that  the  findings  do  not  show  that  said  Charles  ex- 
pressed any  opinion  whatever,  or  that  he  made  any 
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positive  representations  concerning  the  policy,  but, 
as  before  indicated,  they  do  show  that  he  was  cogni- 
zant of  and  assisted  in  the  consummation  of  the  trans- 
fer and  assignment  of  a  poUcy  of  insurance  in  which 
he  now  asserts  an  interest;  that  he  knew  that  such 
assignment  and  transfer  was  being  made  by  his 
father,  the'  assignor,  to  induce  his  father's  brother 
to  sign  as  surety  the  father's  notes;  that  he  then 
knew  that  he  had  an  interest  in  said  policy,  and  that 
such  poUcy  was  not  assignable  and  that  his  father 
and  uncle  could  not  read  or  write  English,  and  that 
they  trusted  and  relied  on  him  **to  select  such  poli- 
cies on  the  life  of  his  father  as  were  assignable"  and 
to  inform  them  of  the  nature  of  said  poUdes. 

Appellant  Charles,  under  the  circumstances  indi- 
cated, having  remained  silent  as  to  his  known  inter- 
est in  said  policy,  at  the  time  of  said  assignment,  to 
permit  him  now  to  assert  and  obtain  an  interest  in 
said  policy  against  the  claim  of  his  uncle  would  oper- 
ate as  a  fraud  on  the  uncle,  which  the  law  will  npt 
permit. 

Appellants  say  also  that  William  Pape  was  not 
diligent  in  learning  the  nature  of  the  policy  assigned 
to  him.  In  cases  of  estoppel  by  silence  it  has  been 
held  that  the  person  relying  on  the  silence  must  not 
have  had  the  means  of  knowing  the  true  state  of 
facts,  as,  e.  g.,  by  reference  to  the  public  records, 
and  it  has  been  said  that  in  this  respect  such  estoppel 
differs  from  the  class  of  estoppels  resulting  from 
affirmative  acts  or  conduct.  10  B.  G.  L.  694,  and 
note  15.  The  whole  course  of  Charles'  conduct,  as 
shown  by  the  findings — ^his  producing  said  policy  as 
one  that  could  be  assigned,  his  writing  the  assign- 
ment thereof,  and  his  failure  to  assert  his  rights 
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therein — ^was  more  than  mere  passive  silence.  It  was 
affirmative  conduct,  reasonably  calculated  to  mislead 
William  Pape,  and  he  (Charles)  should  not  now  be 
heard  to  say  that  William  was  not  diligent  because 
he  relied  thereon.  The  findings  further  show  that 
William  was  not  able  to  read  or  write  in  English 
and  that  the  policy  was  not  delivered  to  him  until 
more,  than  four  months  after  the  assigimient  took 
place.  Under  such  circumstances  it  cannot  be  said 
that  he  was  not  diligent. 

By  the  first  three  grounds  of  their  motion  for  a 
new  trial,  appellants  challenge  the  decision  of  the 
court  as  not  sustained  by  sufficient  evidence,  and  as 
being  contrary  to  law.  The  proposition  advanced  in 
support  of  these  contentions  are  the  same  as  those 
advanced  in  support  of  the  contention  that  the  con- 
clusions of  law  are  erroneous,  viz.,  the  absence  of 
certain  of  the  elements  of  fraud. 

William  Pape,  the  plaintiff,  testified  substantially 
as  follows:  He  had  been  for  years  indorsing  his 
brother  C's  notes;  Charles  G.  Pape  would  at  times 
bring  such  notes  to  him  for  renewal;  about  March  1, 
1909,  he  called  at  C's  house;  at  that  time  there  were 
due  some  of  C's  notes,  which  William  said  he  would 
not  sign.  C  then  mentioned  some  policies  of  insur- 
ance and  said  to  his  son,  the  appellant  Charles  G. 
Pape :  **I  got  $25,000.00  life  insurance  and  let  us  sign 
some  over  so  he  is  secured,  so  he  wont  lose  anything. ' ' 
Charles  G.  Pape  replied:  **Pa,  you  have  only 
$10,000.00  and  $2,000.00  you  can't  sign  away.''  C 
then  said  that  he  would  assign  to  William  $8,000 
in  insurance  policies,  which  William  replied  was  sat- 
isfactory. William  then  commenced  to  sign  the  notes. 
The  next  day  William  with  his  son,  a  man  of  mature 
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years,  went  to  C  's  house  and  asked  0  if  the  policies 
would  be  assigned  to  him.  0  said  **Yes/'  William 
** commenced  signing  notes  again/'  The  policies  were 
not  then  delivered  to  him,  but  he  signed  the  notes  be- 
cause C  promised  to  assign  the  policies  to  him. 

Charles  G.  Pape  testified  as  follows:  At  the  re- 
quest of  Gy  his  father,  he  sometimes  took  renewal 
notes  to  William  Pape  for  his  signature.  Most  of 
these  notes  were  in  said  Charles'  handwriting.  In 
December,  1908,  his  father  requested  him  to  come  to 
his  home.  Upon  arrival  there,  0  said:  "Bill  here  is 
insisting  on  having  all  the  insurance  assigned  to 
him. ' '  On  March  1, 1909,  C  telephoned  to  witness  and 
asked  him  to  bring  the  policies  to  his  father's  house. 
There  C  asked  him  to  write  the  memorandum  of  as- 
signment above  set  out,  which  he  did,  and  he  handed 
it  and  the  policies  to  his  father. 

William  Pape,  Jr.,  a  son  of  plaintiff,  testified  that 
after  the  death  of  Carl  Pape,  Charles  G.  Pape  came 
to  see  him  about  the  policy  in  suit,  in  which  he 
claimed  an  interest,  and  then  said  to  witness  that  he 
knew  at  the  time  this  policy  **was  signed  over  that 
we  couldn't  get  the  money.'' 

While  this  evidence  is  by  no  means  conclusive,  we 

cannot  say  that  it  will  not  permit  the  inferences  which 

authorize  the  finding  of  the  trial  court.    From 

6.  it  the  trial  court  may  have,  and  in  fact  did, 
conclude  that  William's  indorsement  of  the 
notes  was  influenced  by  Charles'  conduct  in  re- 

7.  spect  to  said  policy.  If  what  he  did  or  said 
was  such  as  might  have  influenced  the  conduct 

of  a  prudent  man  and  if  it  did  influence  the  result, 
that  is  enough,  though  other  influences  operated  with 
it.    Bigelow,  Estoppel  (6th  ed.) ;  McAleer  v.  Horsey 
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(1871),  35  Md.  439;  Boles  v.  Birmingham  Bennington 
(1896) ,  136  Mo.  522, 38  S.  W.  306. 

Appellants  claim  that  the  court  erred  in  sustaining 
the  objections  to  certain  questions  propounded  to 
Albert  0.  Pape.  The  questions  and  testimony  of- 
fered in  response  thereto  are  as  follows :  ^  ^  Q.  I  will 
ask  you  *  *  *  to  state  to  the  court  whether  or 
not  prior  to  your  father's  death,  he  gave  or  conveyed 
real  estate  to  the  children  of  the  first  marriage?" 
Upon  objection  to  this  question,  appellants  offered 
to  prove  in  explanation  of  **the  position  and  inten- 
tion of  the  parties  herein  as  supplemental  to  the 
policy  as  well  as  the  application  and  as  further  to 
assist  the  court  in  arriving  at  the  intention  of  the 
parties  to  the  contract,  that  the  decedent,  Carl  Pape, 
before  his  death,  conveyed  a  large  quantity  of  real 
estate  to  each  of  the  children  of  the  first  marriage." 
'*Q.  I  will  ask  you  to  state  to  the  court  *  *  *  if 
you  know  from  your  own  knowledge  whether  your 
father,  before  his  death,  did  convey  property  consist- 
ing of  real  estate  to  each  of  the  children  of  the  first 
marriage,  of  the  value  in  the  neighborhood  of  12 
or  $15,000.00!"  The  appellants  dffered  'Ho  prove 
in  answer  to  this  question  that  *  •  •  Carl  Pape 
before  his  death,  conveyed  to  the  children  of  the  first 
marriage,  real  estate  of  the  value  of  12  to  $15,000.00. ' ' 
**Q.  I  will  ask  you  *  *  *  to  state  to  the  court 
whether  or  not  at  that  time  you  had  a  conversation 
with  your  father  about  why  he  was  conveying  real 
estate  to  his  first  children  and  not  to  his  second,  and 
whether  or  not  you  had  any  conversation  about  in- 
surance, if  so,  what  did  he  say  with  reference  to 
thatf "  The  appellants  offered  to  prove  in  answer 
to  this  question  *Hhat  these  conveyances  were  made 
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by  the  •  *  •  insured  to  the  parties  hereto,  as 
children  of  the  first  marriage ;  that  he  asked  his  fa- 
ther why  he  was  conveying  property  to  those  chil- 
dren and  not  to  his  second  children,  to  which  the 
father  replied,  that  he  had  taken  ont  several  policies 
of  insurance  among  which  was  the  policy  in  question, 
in  suit,  which  would  be  paid  to  the  children  of  the 
second  marriage  at  the  time  of  his  death;  that  he 
had  not  provided  for  the  first  children,  therefore  he 
thought  it  nothing  more  than  right  that  they  should 
receive  some  of  the  property  so  as  to  equalize  the 
matter/' 

It  will  be  observed  that  the  first  and  second  ques- 
tions, supra,  inquire  whether  at  some  indefinite  time 
before  C^s  death  he  gave  or  conveyed  real  estate  to 
the  children  of  his  first  marriage.  The  contract  of 
insurance  was  made  in  1879.  C  died  in  1911.  If  the 
gift  or  conveyance  of  the  real  estate  had  been  made 
contemporaneously  with  or  before  the  application, 
such  fact  might  throw  some  light  on  the  .proper  con- 
struction of  the  beneficiary  clause  of  the  policy  and 
the  answer  to  question  **3.D.''  of  the  application, 
{Lehman  v.  Lehman,  supra),  but  the  fact  that  such 
gifts  were  made  long  after  the  receipt  of  the  policy 
would  not  necessarily  show  C's  intention,  when  the 
contract  of  insurance  was  made,  as  to  the  beneficiaries 
intended  therein.  It  is  a  general  rule  that  in  policies 
like  that  here  involved,  which  contain  no  pro- 

8.  vision  authorizing  a  change  of  beneficiary, 
proof  of  anything  said  or  done  by  the  insured 
after  the  interest  of  the  beneficiary  has  vested  is  not 
permissible  to  defeat  the  rights  of  such  beneficiary. 
Masons',  etc.,  Ins.  Assn.  v.  Brockman  (1897),  20  Ind. 
App.  206, 50  N.  E.  493 ;  John  Hancock,  etc.,  Ins.  Co.  v. 


NOVEMBER  TEBM,  1917.  177 

Pape  V.  Pape— 67  Ind.  App.  153. 

Daly  (1878),  65  Ind.  6;  note  11  L.  E.  A.  (N.  S.)  92    . 
et  seq.;  note  49  K  R.  A.  (N.  S.)  853  et  seq. 

We  recognize  that  in  the  instant  case  the  purpose 
of  the  offered  evidence  was  to  throw  light  on  the 
question  of  who  was  really  intended  by  the 
'9.  insured  as  his  beneficiary,  and  that  in  this  re- 
spect it  might  be  distinguished  from  *those 
cases  in  which  the  rule  supra  is  recognized.  How- 
ever, we  can  see  no  good  reason  why  the  rule  should 
be  different.  It  seems  to  us  safe  and  wholesome  to 
hold  that  where  it  is  necessary  or  proper  to  resort 
to  extrinsic  oral  evidence  to  aid  in  arriving  at  who 
were  meant  and  intended  as  beneficiaries  by  any 
answer  in  the  application  of  the  insured,  the  inquiry 
should  be  limited  to  evidence  which  can  be  said  to 
throw  light  on  the  meaning  intended  and  understood 
by  the  insured  at  the  time  his  application  and  insur- 
ance was  written.  At  least,  evidence  of  intention  at 
a  date  so  remote  from  such  lime  as  to  afford  time  and 
opportunity  for  a  change  of  desire  and  purpose  on 
the  part  of  the  insured  would  'open  the  door  in  such 
cases  to  the  violation  of  the  general  rule  indicated 

suprdh 

The  third  question,  supra,  was  properly  excluded 
for  the  reason  indicated  in  our  discussion  of  the  evi- 
dence offered  in  answer  to  the  first  and  second  |(}ues- 
tions  supra. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Non. — ^Reported  in  119  N.  B.  11.  Insurance:  meaning  of  tenn 
^chfldren**  aa  naed  to  designate  beneficiaries  in  life  policy,  15  Ann* 
Cas.  529,  Ann«  Gas.  1913A  300;  vested  interest  of  beneficiary  in 
ordinary  life  policy,  1  Ann.  Gas.  684,  11  Ann.  Gas.  49,  Ann.  Gas. 
1012B  1144,  19  Am.  St  786,  790.  See  nnder  (1)  25  Gyc  888  (2-4) 
25  Gyc  890,  891;  (54()  16  Gyc  759;  (8)  16  Gyc  734;  (9)  25  Gyc  96% 

VOL.  67—12. 
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Haskell  and  Babkeb  Gab  Company  v.  Bbowk  et  al. 

[No.  9,760.    Filed  NoTember  2,  1917.    Rehearing  denied  March  15, 

1918.] 

« 

1.  Mastwm  AifD  Sebyant. — Workmen's  CampematUm  Act — Appeal. 
— AsHfffifnent  of  Error. — Sufficiency. — On  an  appeal  from  au 
award  of  compensation  by  the  Industrial  Board,  an  assignment 
of  error  that  the  award  is  not  sustained  by  sufficient  evidence  is 
proper,  and  it  challenges  the' sufficiency  of  the  evidence  to  sus- 
tain every  issuable  fkct  essential  to  the  sustaining  of  the  award, 
p.  181. 

2.  Masteb  and  Sbbvant. — Workmen'^  CompensatUm  Act. — Pro- 
ceedingt  for  Compensation. — Burden  of  Proof. — Under  the  Work- 
men's Compensation  Act,  Acts  1916  p.  392,  the  burden  is  on  the 
applicant  for  compensation  for  the  death  of  her  husband  to  prove 
by  a  preponderance  of  the  evidence  facts  showing  not  only  that 
she  is  a  dependent  of  deceased,  but  also  that  he  received  an  injury 
resulting  in  his  death  and  that  the  injury  arose  out  of  and  in  the 
course  of  his  employment   p.  182. 

8.  Masteb  and  Sebvant. — Workmen's  Compensation  Act.— Appeal. 
— Evidence. — Sufficiency. — ^An  award  of  compensation  will  not  be 
disturbed  on  appeal  if  there  is  evidence  to  support  each  element 
essential  to  a  recovery,    p.  188. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Proceed- 
ings for  Award. — Burden  of  .Proof . — ^Although  the  burden  is  on 
the  applicant  for  workmen's  compensation  to  prove  each  element 
essential  to  a  recovery  this  rule  is  met  by  any  evidence,  however 
slight,  which  is  sufficient  to  make  a*  reasonable  man  conclude 
in  applicant's  favor,    p.  183. 

6.  Master  and  Servant. — Workmen's  Compensation  Acts. — Powers 
of  industrial  Board. — Appeal. — Review. — FindinffS. — Inferences. 
— The  Industrial  Board  may,  like  a  court  or  Jury,  draw  reasonable 
inferences  from  the  facts  and  circumstances  in  evidence,  and 
where  it  does  so,  the  court  on  appeal  cannot  say  that  the  fact 
found  as  a  result  of  such  inferences  is  not  supported  by  sufficient 
evidence,  although  such  facts  and  circumstances  are  of  a  nature 
that  reasonable  men  might  draw  opposite  inferences,    p.  .184. 

0.  Master  and  Servant. — Workmen's  Compensation  Act.-^AppeaL 
— Sufficiency  of  Evidence. — Scope  of  Review. — ^In  determtniUK 
whether  the  evidence  is  sufficient  to  sustain  an  award,  the  court 
on  appeal  can  consider  only  that  evidence  most  favorable  to 
appellee,   p.  184. 

7.  Master   and   Servant.— irorI;m«n*«    Compensation   Act. — &on^ 
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struction, — Accident. — The  word  ''accident"  in  the  Workmen^s 
Compensation  Act,  Acts  1915  p.  392,  is  naed  in  its  popular  sense, 
and  means  any  unlooked  for  mishap  or  untoward  event  not 
expected  or  designed,    p.  187. 

8.  Mabtbb  Asm  Sebvant. — Workmen*8  Compensation  Act, — Acci- 
dent,— Evidence. — Sufficiency. — In  a  proceeding  under  the  Work- 
men's Compensation  Act,  Acts  1015  p.  392,  for  compensation  for 
the  death  of  a  servant,  evidence  showing,  in  substance,  that 
decedent  was  employed  in  unloading  heavy  steel  sheets,  which 
work  required  a  great  deal  of  physical  effort  when  it  was  neces- 
sary to  separate  sheets  which  at  times  became  Jammed  together, 
that  decedent  became  ill  shortly  after  assisting  in  prying  two  of 
the  sheets  apart,  and  that  the  attending  physician  found  deceased 
suffering  from  acute  anuerism  or  bulging  of  the  wall  of  a  blood 
vessel,  which  is  frequently  caused  by  the  strain  incident  to  heavy 
lifting,  is  sufficient  to  sustain  the  conclusion  of  the  Industrial 
Board  that  decedent's  injury  and  consequent  death,  was  the 
result  of  an  accident,    p.  187. 

0.  Mastdk  and  Servant. — WorJkmett'*  Compennation  Ada,— Con- 
atruction. — Accident  in  Course  of  Employment. — The  words  *T)y 
accident  growing  out  of  and  in  the  course  of  the  employment,'*  as 
used  in  workmen's  compensation  acts,  should  be  given  a  broad 
and  liberal  construction  in  order  that  the  humane  purpose  of 
such  acts  may  be  realized,    p.  188. 

10.  Master  and  Servant. — Workmen^a  CompenaatUm  Act. — Inju- 
riea  in  Courae  of  Employment. — In  a  proceedings  under  the  Work- 
men's Compensation  Act,  Acts  1915  p.  302,  for  compensation  for 
the  death  of  a  servant,  where  the  undisputed  evidence  showed 
conclusively  that  decedent  at  the  time  of  his  injury  was  per- 
forming part  of  his  duties  at  a  time  and  place  required  by  such 
duties,  his  accident  occurred  in  the  course  of  his  employment 
9.188. 

11.  Master  and  Servant. — Workmen^a  Compensation  Act. — Pro- 
ceedinga  for  Compenaation. — Evidence. — Sufficiency. — ^In  a  pro- 
ceedings before  the  Industrial  Board  for  compensation,  the  admis- 
sion of  hearsay  evidence,  even  though  error,  would  not  entitle 
appellant  to  a  reversal  of  an  award  for  applicant,  where  the 
evidence  aside  from  the  hearsay  testimony,  was  sufficient  to 
sustain  the  award,    pp.  190,  191. 

From  the  Industrial  Board. 

Proceedings  for  compensation  nnder  the  Work- 
men's Compensation  Act  by  Ida  Brown  and  another 
against  the  Haskell  and  Barker  Car  Company^   From 
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an   award  for   applicant,   the   defendant   appeals. 
Affirmed. 

Bernard  Korhly,  WUliad  New,  Cornelius  R.  Col- 
lins and  Jeremiah  Collins,  for  appellant. 
Joseph  W.  Hutchinson,  for  appellee. 

HoTTEL,  C.  J. — This  is  an  appeal  from  an  award  of 
the  Industrial  Bo^rd  of  Indiana,  by  the  terms  of 
which  appellee  Ida  Brown,  as  wife  of  Michael  Brown, 
deceased,  was  awarded  300  weeks'  compensation 
against  the  appellant,  at  the  rate  of  $6.87  per  week, 
$100  burial  expenses,  and  the  reasonable  expense  of 
the  physician  who  attended  deceased  during  the  pe- 
riod of  the  illness  which  resulted  in  his  death. 

The  errors  assigned  and  relied  on  for  reversal  are 
as  follows : 

**  First.  The  Industrial  Board  erred  in  its  rulings 
of  law  upon  which  the  award  is  based,  in  this:  (a) 
The  Industrial  Board  erred  in  finding  that  decedent 
was  personally  injured  by  accident;  and  (b)  The 
Industrial  Board  erred  in  finding  that  decedent  suf- 
fered personal  injuries  by  accident  'arising  out  of 
and  in  the  course  of  the  employment.*  Second.  The 
Industrial  Board  erred  in  its  rulings  of  law  in  con- 
sidering the  hearsay  evidence  of  each  of  the  three 
witnesses,  Frank  R.  Warren,  Ida  Brown  and  Etta 
Brown,  upon  which  the  award  in  this  cause  is  based. 
Third.  The  award  of  the  Industrial  Board  of  Indiana 
is  not  sustained  by  sufficient  evidence.  Fourth.  The 
award  of  the  Industrial  Board  of  Indiana  is  contrary 
to  law.'* 

It  is  contended  by  appellees  that  no  question  is  pre- 
sented by  the  first  assigned  error.    Assuming  that 
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they  are  right  in  this  contention,  it  avails  them 
1.  nothing,  because  they  in  effect  concede,  and 
correctly  so,  that  the  questions  attempted  to  be 
presented  by  rulings  (a)  and  (b)  respectively  under 
said  first  assigned  error  are  in  fact  presented  by  the 
third  assigned  error.  In  view  of  the  fact  that  a  mo- 
tion for  new  trial  is  not  provided  or  contemplated  by 
the  act  in  question,  we  think  the  third  assigned  error 
is  proper  under  the  original  act,  and  that  when  as- 
signed in  this  court  it  challenges  the  sufficiency  of  the 
evidence  to  sustain  every  issuable  fact  essential  to 
the  sustaining  of  the  award  of  said  board.  It  may 
be  remarked  in  this  connection  that  the  legislature  in 
1917,  by  an  amendment  of  §61  of  the  original  act, 
authorizes  an  assignment  of  errors  to  the  effect  that 
the  award  of  the  full  board  is  contrary  to  law,  and 
providing  that  such  an  assignment  challenges  ^Hbe 
sufficiency  of  the  facts  found  to  sustain  the  award, 
and  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  facts.  *' 

"The  burden  of  proving  the  essential  facts  nec- 
essary to  establish  a  case  warranting  the  payment 
of  compensation  rests  upon  the  dependent  *  •  * 
as  much  as  it  does  upon  a  plaintiff  in  any  proceeding 
at  law.  *  *  •  The  elements  that  need  to  be 
proved  are  quite  different  from  those  in  the  ordinary 
action  at  law  or  suit  in  equity,  but,  so  far  as  those 
elements  are  essential,  they  must  be  proved  by  the 
same  degree  of  probative  evidence.*'  SponatskVs 
Case  (1915),  220  Mass.  526, 527, 108  N.  E.  466, L.  E.  A. 
1916A  333  J  Woods  v.  T.  Wilson,  etc.,  Co.  (Ct.  of 
App.)  6  B.  W.  C.  C.  750,  765;  Sanderson's  Case 
(1916),  224  Mass.  558, 113  N.  E.  355. 
It  follows  that,  under  our  statute,  the  burden  was 
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0 

on  appellee  to  prov^  by  a  preponderance  of  the  evi- 
dence facts  showing  not  only  that  she  is  a 

2.  dependent  of  deceased,  but  also  (1)  that  de- 
ceased received  an  injury  resulting  in  his 
death;  (2)  that  such  injury  arose  out  of  his  employ- 
ment with  appellant;  and  (3)  that  it  was  received  in 
the  course  of  such  employment.  Union  Sanitary  Mfg. 
Co.  V.  Davis  (1916),  64  Ind.  App.  227, 115  N.  E.  676; 
King's  Case  (1915),  220  Mass.  290,  107  N.  E.  959; 
McCoy  V.  Michigan  Screw  Co.  (1914),  180  Mich.  454, 
147  N.  W.  572,  L.  E.  A.  1916A  323 ;  Sponatski's  Case, 
supra;  Beimers  v.  Proctor  Pub.  Co.  (1914),  85  N.  J. 
Law  441,  89  Atl.  931 ;  Chicago,  etc.,  R.  Co.  v.  Indus- 
trial Board  (1916),  274  lU.  336, 113  N.  E.  629;  Sander- 
son's Case,  supra. 

Appellant  insists  that  as  to  each  of  these  elements 
essential  to  recovery  the  evidence  was  insufficient  to 
sustain  the  finding  of  the  board,  and  cites  the  follow- 
ing cases:  Voelg  v.  Industrial  Commission  (1915), 
161  Wis.  240, 152  N.  W.  830;  Doherty's  Case  (1915), 
222  Mass.  98, 109  N.  E.  887 ;  Perry  v.  Ocean  Coal  Co., 
Ltd.  (1912),  5  B.  W.  C.  C.  421 ;  Perry  v.  Baker  (1901), 
3  W.  C.  C.  (Eng.)  29;  Kerr  v.  Bitchies  (1913),  6  B.  W. 
C.  C  419 ;  Beaumont  v.  Underground  Elec.  B.  Co. 
(1912),  5  B.  W.  C.  0. 247 ;  Southall  v.  Cheshire  County 
News  Co.,  Ltd.  (1912),  5  B.  W.  C.  C.  251;  Hawkins  v, 
Powell's,  etc.,  Coal  Co.  (1911),  4  B.  W.  C.  C.  178; 
Steers  v.  Dunnewdd  (1914),  85  N.  J.  Law  449, 89  Atl. 
1007;  Sanderson's  Case,  supra;  O'Hara  v.  Hayes 
(1910),  3  B.  W.  C.  C.  586;  Farmer  v.  Stafford,  AUen 
<&  Sons,  Ltd.  (1911),  4  B.  W.  C.  C.  223 ;  Spence  v.  W. 
Baird  &  Co.,  Ltd.  (1912),  5  B.  W.  C.  C.  542;  Powers 
V.  Smith  (1910),  3  B.  W.  C.  C.  470;  Barnabas  v.  Ber- 
sham  Colliery  Co,  (1910),  4.  B.  W.  C.  C.  119;  Sav- 
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age's  Case  (1915),  222  Mass.  205,  110  N.  E.  283: 
Chicago,  etc.,  R.  Co.  v.  Industrial  Board,  supra. 

No  good  purpose  could  be  served  by  an  attempt  tc 
distinguish  the  facts  in  each  of  these  cases  respec- 
tively from  those  presented  by  the  record  in  the 
instant  case,  but  we  deem  it  sufficient  to  say  generally? 
that  those  cases  in  which  the  .court  of  appeal  holds 
against  the  dependent,  are  cases  in  which  it  clearl}^ 
appears  either  that  there  was  a  total  failure  as  to  one 
or  more  of  the  essential  elements  of  recovery  above 
indicated,  or  otherwise  the  finding  below  was  against 
the  dependent,  and  hence  the  court  of  appeal  very 
properly  held  that  they  could  not  weigh  the  evidence, 
and  hence  could  not  disturb  the  finding  below.  The 
seven  cases  last  cited  supra  are  of  the  character  last 
mentioned,  and. some  of  them  very  properly  empha- 
size the  fact  that  the  finding  below  was  against  the 
dependent  and  that  for  such 'reason  the  judgment 
below  coxdd  not  be  disturbed,  and  that  a  reverse  find- 
ing of  such  board  would  for  the  same  reason  be  like- 
wise sustained.  These  cases  would  be  controlling  in 
the  instant  case  if  the  finding  of  the  Industrial  Board 
had  been  in  appellant's  favor.  The  finding  in  the 
instant  case  is  for  the  dependent,  and  if  each 

3.  of  the  elements  indicated  have  any  evidence 
for  their  support,  the  award  cannot  be  dis- 
turbed by  this  court.  The  rule  quoted  supra  from 
Sponatsti's  case  does  not  mean  that  the  dependent 
must  demonstrate  his  case,  but  it  is  no  more  than  an 
expression  in  different  language  of  the  well-recog- 
nized rule  applicable  generally  in  all  proceedings  at 

.  law,  viz.,  that  if,  as  to  any  fact  essential  to 

4.  recovery  the  plaintiff  offers  no  evidence  in  his 
favor  upon  which  a  reasonable  man  can  act, 
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he  must  fail.  It  is  true,  as  appellant  in  effect  con- 
tends, that  as  to  said  essential  elements  of  recovery 
the  dependent  must  have  some  evidence  from  which 
the  rational  mind  is  relieved  from  that  micertainty 
which  results  merely  from  speculation  or  fancy.  This 
demand,  however,  is  met  by  any  evidence,  though 
slight,  which  is  ' '  sufScient  to  make  a  reasonable  man 
conclude  in  his  favor"  as  to  such  essential  facts. 
Sponatski's  Case,  supra,  and  cases  cited  on  page  528. 
And  such  board,  like  a  court  or  jury,  may  draw  rea- 
sonable inferences  from  the  facts  and  circumstances 
in  evidence,  and  where  it  draws  such  infer- 

5.  ences  from  facts  and  circumstances  which  in 
their  nature  are  such  that  reasonable  men  might 

draw  either  the  same  or  opposite  inferences,  this  court 
cannot  say  that  the  fact  found  as  a  result  of  such 
inference  is  not  sustained  by  sufficient  evidence. 
Western  Union  Tel.  Co.  v.  Louisville,  etc.,  R.  Co. 
(1915),  183  Ind.  258,  263,  108  N.  E.  951,  Ann.  Cas. 
1917B  705;  Gish  v.  St.  Joseph  Loan,  etc.,  Co.  (1918), 
66  Ind.  App.  500, 113  N.  E.  394,  396 ;  Interstate  Iron, 
etc.,  Co.  V.  Szot  (1916),  64  Ind.  App.  173,  115  N.  E. 
599. 

In  determining  the  question  whether  the  evidence 

is  sufficient  to  sustain  said  award,  that  evidence  alone 

most  favorable  to  appellee  must  be  considered. 

6.  Southern  Product  Co.  v.  Franklin  CoU  Hoop 
Co.  (1914),  183  Ind.  123, 106  N.  E.  872. 

The  evidence  pertinent  to  the  facts  challenged, 
supra,  as  not  being  proved,  is  in  brief  to  the  following 
effect:  On  the  day  of  his  injury,  decedent  was  in 
appellant's  employ  engaged  in  unloading  steel  s}ieets 
from  a  car.  Two  of  these  sheets  when  riveted  to- 
gether would  make  the  end  of  a  box  car.  Each  sheet 
weighed  from  465  to  485  pounds,  and  was  moved  by 
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means  of  a  derrick  or  crane  operated  by  a  locomotive. 
The  attachment  of  the  crane  to  the  sheets  was  by 
means  of  a  chain  and  hook,  the  latter  being  inserted 
in  a  rivet  hole  in  the  top  edge  of  the  sheets  Decedent 
and  another  man  worked  on  the  car  and  made  the 
attachment  of  the  hook  to  the  sheet,  and  of  the  chain 
to  the  hook,  it  being  a  part  of  decedent's  duty  to 
g^de  the  chain  as  the  chain  descended.  The  sheets 
stood  on  edge  in  the  car  and  sometimes  became 
jammed  together,  and  their  separation  required  a 
great  deal  of  physical  effort.  This  work  at  times 
required  heavy  lifting,  straining,  effort,  and  the 
doing  of  it  required  a  man  of  good  physical  strength. 
*  *  K  there  are  any  weaklings  they  do  not  stay  around 
the  work  very  long.'*  On  the  morning  of  his  injury,  . 
decedent  came  to  his  work  feeling  well.  The  man 
who  was  working  at  decedent 's  side  at  the  time  of  his 
injury  testified  to  the  following  effect,  viz. :  ' '  /  saw 
Brown  when  he  let  go  of  the  hooks,  I  saw  him  put  his 
hand  to  his  throat  and  noticed  that  there  was  some- 
thing wrong  with  him,  I  did  not  know  what.  /  noticed 
him  go  like  he  was  staggering  ^'and  in  a  choking  dis- 
position.'^ I  worked  with  him  since  December  28 
(The  time  of  the  accident  was  April  5.)  doing  the 
same  kind  of  work  and  never  noticed  him  have  any 
attack  before.  All  of  a  sudden  after  he  had  appar- 
ently been  fixing  the  hooks  or  lifting,  or  doing  some- 
thing that  I  did  not  see,  he  staggered  and  got  out  of 
the  car.'* 

The  witness  Ziesmer  testified  in  effect  that  dece- 
dent steered  the  chain  and  gave  the  signal  to  lift,  that 
just  the  minute  he  got  the  hook  in  and  gave  the  signal 
to  pull  the  chain  a  little  he  said  something  had  hap- 
pened to  him  and  grabbed  for  his  throat — said  he  was 
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sick.  This  wets  about  thirty  minutes  after  they  had 
broken  into  this  car.  They  had  to  pry  to  get  the  first 
two  sheets  apart.  They  were  flattened  together  ''and 
we  had  to  raise  them  out  to  get  -those  hooks  into  the 
hole  so  we  could  raise  them  up.  We  had  a  crowbar 
and  he  was  on  one  end  and  I  was  on  the  other.  We 
made  about  one  pry/' 

Shortly  after  this  injury,  decedent  went  home  and 
went  to  bed  and  Dr.  Warren  was  called.  He  testified 
specifically  to  the  condition  in  which  he  found  dece- 
dent, that  he  was  suflfering  from  anuerism— a  bulging 
of  the  wall  of  the  blood  vessel.  **You  have  a  weaken- 
ing there  first,  but  that  alone  would  not  be  anuerism. 
After  it  swells  it  is  anuerism.  In  this  case  it  was  a 
sudden  dilation  from  the  artery  that  I  found.*' 
There  must  have  been  degenerative  changes  in  the 
structure  of  the  blood  vessel  wall  which  would  weaken 
it.  It  is  not  conceivable  that  the  blood  vessel  would 
give  way  without  the  predisposing  cause.  **I  did  not 
make  an  examination  to  see  what  that  was,  but  the 
symptoms  were  incontrovertible.  The  anuerism  was 
already  there  when  I  was  called.  From  the  history 
of  the  case,  from  what  they  told  me  coming  on  at 
that  time,  my  opinion  was  that  the  strain  was  un- 
doubtedly the  exciting  cause.*'  If  he  had  been  Ufting, 
the  dilation  would  have  been  more  during  the  process 
of  strain,  because  during  the  strain  the  blood  pressure 
is  increased.  It  is  often  the  case  that  if  he  followed 
lifting,  did  it  daily,/ the  dilation  would  grow  until  it 
became  more  weakened,  and  the  time  would  come 
when  some  small  act  would  cause  a  dilation.  **I  don't 
know  what  the  condition  would  have  been  in  the  par- 
ticular case,  but  it  does  often  happen  that  way." 
People  suffer  from  trouble  of  this  sort  and  live  to  be 
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old  Where  you  have  a  predisposing  condition  it  is 
also  a  fact  that  strains  cause  troubles  of  the  kind 
from  which  Brown  suffered.  There  are  people  living 
with  this  predisposing  condition,  who  if  they  do  not 
have  some  exciting  cause  may  livQ  to  be  quite  old  and 
die  of  something  else.  ''It  would  he  the  reasonable 
theory  that  Brown's  condition  was  aggravated  from 
some  action  on  his  part  immediately  preceding  the 
time  I  was  called  to  see  him.  I  do  not  believe  that 
anuerism  ^ould  develop  to  the  size  found  in  this  case 
if  there  was  no  exciting  cause.' '  Without  any  excit- 
ing cause,  it  would  come  up  gradually  and  slow.  They 
usually  do  come  gradually,  but  this  was  sudden  and 
acute  so  it  must  have  been  due  to  an  exciting  cause. 
When  they  come  suddenly  there  must  have  been  some 
increase  of  blood  pressure  or  some  strain  to  bring  it 
that  way  all  of  a  sudden. 

The  word  **  accident '^  in  the  act  in  question  is  used 

in  its  popular  sense,  and  means  **any  unlooked  for 

mishap  or  untoward  event  not  expected  or  de- 

7.  signed. ' '  Fenton  v.  Thorley  &  Co.,  Ltd.  (1903 ) , 
App.  Cas.  443;  Boody  v.  K.  <S>  C.  Mfg.  Co. 

(1914),  77  N.  H.  208,  213,  90  Atl.  859;  Bryant,  Admx., 
y.  Fissell  (1913),  84  N.  J.  Law  72,  86  Atl.  458;  United 
Paperboard  Co.  v.  Lewis  (1917),  65  Ind.  App.  356, 
117  N.  E.  276,  and  cases  there  cited. 

The  conclusion  of  the  Industrial  Board  to  the 

effect  that  decedent's  injury  and  consequent  death 

was  the  result  of  accident  is  at  least  justified, 

8.  if  not  forced,  by  said  evidence  and  the  cases 
cited. 

In  considering  the  question  whether  an  accident 
arose  both  out  of  and  in  the  course  of  an  employ- 
ment, the  Supreme  Court  of  New  Jersey,  in  the  case 
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of  Bryant,  Admx.,  v.  Fissell,  supra,  pages  76  and  77, 
said:  ^'For  an  accident  to  arise  out  of  and  in  the 
course  of  employment,  it  must  result  from  a  risk  rea- 
sonably incidental  to  the  employment.  As  was  said 
by  Mr.  Lord  Justice  Buckley  in  Fitzgerald  v.  Clarke 
S  Son  (1908),  2  K.  B.  796.  *The  words  "out  oV 
point,  I  think,  to  the  origin  and  cause  of  the  accident ; 
the  words  *4n  the  course  of"  to  the  time,  place  and 
circumstances  under  which  the  accident  takes  place. 
The  former  words  are  descriptive  of  the  ^character 
or  quality  of  the  accident.  The  latter  words  relate 
to  the  circumstances  under  which  an  accident  of  that 
character  or  quality  takes  place.  The  character  or 
quality  of  the  accident  as  conveyed  by  the  words  *  *  out 
of ' '  involves,  I  think,  the  idea  that  the  accident  is  in 
some  sense  due  to  the  employment.  It  must  be  an 
accident  resulting  from  a  risk  reasonably  incident 
to  the  employment.  * 

**We  conclude,  therefore,  that  an  accident  arises 
4n  the  course  of  the  employment'  if  it  occurs  while 
the  employe  is  doing  what  a  man  so  employed  may 
reasonably  do  within  a  time  during  which  he  is  em- 
ployed, and  at  a  place  where  he  may  reasonably  be 
during  that  time."  See,  United  Paperboard  Co,  v. 
Lewis,  supra,  and  cases  there  cited. 

This  court  has  given  its  approval  to  the  holding 

which  obtains  generally  in  other  jurisdictions  that 

the  words  "by  accident  growing  out  of  and  in 

9.  the  course  of,"  should  be  given  a  broad  and 
liberal  construction  in  order  that  the  humane 
purpose  of  the  act  of  which  they  form  a  part  should 
be  realized.  United  Paperboard  Co.  y.  Lewis,  supra; 
Holland,  etc..  Sugar  Co.  v.  Shraluka  (1917),  64  Ind. 
App.  545, 116  N.  E.  330. 
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This  court  in  the  case  first  cited  also  said  that  an 
accident  is  said  to  arise  ''out  of"  the  employment 
''when  there  is  apparent  to  the  rational  mind,  upon 
a  consideration  of  all  the  circumstances,  a  causal  con- 
nection between  the  conditions  under  which  the  work 
was  required  to  be  performed  and  the  resulting  in- 
jury."  See  also  cases  there  cited. 

The  undisputed  evidence  in  this  case  shows  conclu- 
sively that  decedent  at  the  time  of  the  accident  and 
injury  was  doing  that  which,  tmder  his  employ- 

10.  ment,  he  might  do  as  a  part  of  his  duties  at  a 

time  and  place  required  by  such  duties,  and 

hence  that,  imder  the  law,  as  indicated  in  the  cases 

cited  supra,  his  accident  occurred  "in  the  course  of 

his  employment." 

The  only  question  concerning  which  there  seems  to 
be  any  room  for  doubt  in  the  instant  case  is  whether 
the  accident  arose  out  of  the  decedent's  employment, 
and,  in  our  judgment,  the  seriousness  of  this  ques- 
tion  is  practically  eliminated  by  the  rule  of  law,  above 
stated,  which  prevents  this  court  from  weighing  the 
evidence  and  compels  it  to  affirm  the  award  of  the 
Industrial  Board  unless  it  can  say  that  such  board 
had  no  evidence,  either  direct  or  circumstantial,  which 
could  be  said  to  furnish  any  ground  upon  which  a 
reasonable  mind  might  predicate  the  inference  drawn 
by  said  board  as  to  the  existence  of  such  fact.  We 
deem  it  unnecessary  to  further  extend  this  opinion 
by  a  repetition  of  the  evidence  which,  we  think,  sup- 
ports and  authorizes  the  inferences  drawn  by  the 
board.  We  have  italicized  portions  of  the  evidence 
which  we  think  at  least  tend  to  support  such  infer- 
ences, and  which  serve  to  distinguish  the  facts  of  the 
instant  case  from  the  facts  of  those  cited  and  relied 
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on  by  appellant.  As  tending  to  support  our  conclu- 
sion, see  also,  Fowler  y.  Risedorph  Bottling  Co. 
(1916),  161  N,  Y.  Supp.  535;  McArdle  v.  Swanson 
Harbour  Trust  (1915),  8  B.  W.  C-  C.  489,  11  N.  C. 
C.  A.  175;  Fisher's  Case  (1915),  220  Mass.  581; 
Doughton  v.  Hickman,  Ltd.  (1913),  6  B.  W.  C.  C.  77. 

Appellant  further  urges  that  reversible  error  is 

presented  by  his  second  assigned  error.    Appellee 

meets  this  contention  with  the  claim  that  no 

11.  objection  was  made,  or  exception  taken,  to  the 
admission  of  such  hearsay  evidence  before  the 
member  of  the  board  before  whom  the  original  hear- 
ing was  had,  that  appellant  elicited,  or  at  least,  in- 
vited, the  admission  of  such  evidence,  and  that,  in 
any  event,  such  evidence  is  made  proper  by  a  rule 
promulgated  by  the  Industrial  Board.  It  is  also 
contended  that  under  the  act  in  question,  and  the 
decided  cases  construing  similar  acts,  hearsay  evi- 
dence may  be  heard  by  such  board,  and  that  its  ad- 
mission furnishes  no  ground  for  reversal.  Other 
questions  of  practice  and  procedure  are  suggested  by 
the  parties,  as  presented  by  the  record,  which  they 
insist  are  pertinent  to  their  several  contentions.  The 
conclusion  which  we  have  reached  makes  it  unneces- 
sary to  discuss  or  determine  these  several  questions, 
further  than  to  say  generally  that  the  decided  cases 
recognize  that  the  Industrial  Board  is  essentially  an 
administrative  body  rather  than  a  court,- and  that, 
in  the  admission*  of  evidence  such  a  body  should  not 
be  held  to  the  same  strict  rules  as  are  applicable  to 
courts,  that  the  admission  of  incompetent  evidence 
by  such  board  will  not  operate  to  reverse  its  award 
where  there  is  any  competent  evidence  to  support  it 
United  Paperhoard  Co.  v.  Lewis,  supra;  First  Nat. 
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Bank  v.  Indtistrial  Commission  (1915),  161  Wis.  526, 
528,  529, 154  N.  W.  847. 

Appellant,  in  his  reply  brief,  in  effect  concedes  the 
role  to  be  as  we  have  stated,  but  insists  that  without 
the  hearsay  evidence  there  is  no  evidence  to  sus- 
tain the  board's  award.  In  out  statement  of  the 
evidence,  supra,  we  have  omitted  any  reference 
to  the  evidence  complained  of  by  appellant  in 
its  brief  as  hearsay,  except  an  opinion  of  the  at- 
tending physician  based  on  the  history  of  the  case  as 
it  was  given  to  him.    This  physician  was  offered  by  | 

appellant  and  while  his  opinion  elicited  on  cross- 
examination  was  based  on  facts  communicated  to  him 
by  the  decedent,  such  facts  were  substantially  in  ac- 
cord with  those  above  indicated  as  testified  to  by 
other  witnesses.  So  that  independent  of  the  hearsay 
evidence  there  is  sufficient  evidence  to  prevent  a  re- 
versal of  the  award  of  said  board  on  the  ground  of 
its  being  insufficient  to  sustain  said  award. 

It  follows  that  under  the  rule  indicated  the  admis- 
sion of  such  evidence  would  in  no  event  entitle  appel- 
lant to  a  reversal  of  the  award  of  the  board. 

Th  J  award  of  said  board  is  therefore  affirmed. 

Note. — ^Reported  in  117  N.  E.  555.  Workmen's  compensation: 
what  constitutes  injuries  arising  out  of  and  in  tlie  course  of  em- 
ployment witliin  meaning  of  act,  L.  R.  A.  1016A  40,  232,  1917D 
114;  Ann.  Gas.  10130  4,  1914B  488,  1916B  1293,  1918B  768;  C.  J. 
Workmen's  Gomp.  Acts 
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Bbtmdsb  £t  al.  V.  Cbuse. 

[No.  10,179.    FUed  March  19,  1918.] 

1.  Mastb  and  Sbeyar t. — Workfnen*M  Campen$atian  Act, — AppeaL 
— A9$ignmeni  of  Error, — Questions  Presented, — On  an  appeal 
from  an  award  by  the  Industrial  Board,  an  assignment  of  error 
that  the  award  is  contrary  to  law  is  sufficient  to  present  both 
the  sufficiency  of  the  fiicts  found  to  sustain  the  award  and  the 
sufficiency  of  the  evidence  to  sustain  the  finding  of  fbcts.  p.  194. 

2.  liAsnoB  Ain>  Sebvant. — Workmen's  Compensation  Act. — Finding 
of  Industrial  Board, — Conclusion  of  Law, — ^A  finding  by  the  In- 
dustrial Board  that  an  employe  received  a  personal  injury  by  an 
accident  arising  out  of  and  in  the  course  of  his  employment  is  a 
legal  conclusion  and  not  a  finding  of  an  ultimate  fact   p.  191. 

3.  Master  and  Sebvant. — Workmen^s  Compensation  Act, — Finding 
of  Fads, — Sufficiencg, — ^An  award  of  the  Industrial  Board  for 
an  employe's  death  showing  the  ftict  of  employment,  that  the 
employe  died  from  a  certain  injury,  and  that  prior  to  death  the 
employer  paid  workmen's  compensation  for  such  injury,  was 
sufficient,  although  not  specifically  stated  that  the  injury  occurred 
in  the  course  of  the  employment,   p.  106. 

4.  Masteb  and  Sesvant. — Workmen^s  Compensation  Act, — ^Airoril 
of  Compensation, — Evidence, — Sufficiency, — In  a  proceeding  for 
an  award  under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  892,  evidence  showing  that  an  employe's  injury  resulted  In 
nephritiSy  which  lowered  his  power  to  resist  a  disease  to  whidi 
he  was  predisposed  and  which  caused  his  death  earlier  than  it 
would  otherwise  have  occurred,  was  sufficient  to  sustain  an 
award  to  the  employe's  dependents,    p.  197. 

From  the  Industrial  Board. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Sarah  J.  Cruse  against 
Frank  C.  Betmier  and  another.  From  an  award  for 
applicant,  the  defendants  appeal.    Affirmed. 

Charles  E.  Henderson  and  James  L.  Murray,  for 
appellants. 
Carson,  Lehman  £  Faust,  for  appellee. 
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Felt,  J. — ^This  is  an  appeal  from  an  award  made 
for  appellee  by  the  Industrial  Board  of  Indiana.  The 
finding  of  facts  and  the  award  are  as  follows:  ''Be 
it  remembered  that  pursuant  to  notice  fixing  the  time 
and  place  theref or,  this  cause  was  called  for  review 
at  the  ofSce  of  the  Industrial  Board  in  the  State 
House,  before  the  full  board,  on  the  27th  day  of 
September,  1917,  at  three  o  'dock,  p.  m.  The  plaintiff 
appeared  by  Joseph  0-  Carson  and  Wm.  H.  Faust,  her 
attorneys,  and  the  defendants  appeared  by  J.  M. 
Murray,  their  attorney.  And  the  full  board,  having 
heard  the  argument  of  counsel,  having  reviewed  the 
evidence,  and  being  fully  advised  in  the  premises,  by 
a  majority  of  its  members,  finds  that  on  the  8th  day 
of  September,  1915,  one  Paul  Cruse  was  in  the  em- 
ployment of  defendant,  Frank  Betmier,  at  an  average 
weekly  wage  of  $20.00;  that  on  said  date  the  New 
Amsterdam  Casualty  Company  was  the  compensa- 
tion insurance  carrier  of  the  defendant  employer; 
that  on  the  said  8th  day  of  September,  1915,  the  said 
Paul  Cruse  received  a  personal  injury  by  an  accident 
arising  out  of  and  in  the  course  of  his  employment, 
as  a  re&mlt  of  which  he  died  on  the  8th  day  of  July, 
1917;  that  as  a  result  of  said  injury  and  on  account 
of  the  disability  resulting  therefrom,  the  defendant 
employer  paid  to  the  said  Paul  Cruse,  during  his  life- 
time and  after  his  injury,  fifty-eight  weeks'  compen- 
sation at  the  rate  of  $11.00  per  week;  that  the  said 
Paul  Cruse  left  surviving  him  as  his  sole  and  only 
dependent  and  next  of  kin,  the  plaintiff,  his  mother, 
who  at  the  time  of  his  injury  and  death  was  wholly 
dependent  upon  him  for  support ;  that  the  defendant 
employer  had  actual  knowledge  of  the  injury  of  the 
said  Paul  Cruse  at  the  time  that  it  occurred,  and  also 
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had  actual  knowledge  of  his  death  iimnediately  after 
it  occurred. 

'^  Award.  It  is  therefore  considered  and  ordered, 
by  a  majority  of  the  members,  that  the  plain- 
tiff  be  and  is  hereby  awarded  against  the  defendants, 
two  hundred  and  forty-two  weeks'  compensation  at 
the  rate  of  $11.00  per  week.  It  is  further  ordered 
that  the  defendants  pay  the  burial  expenses  of  the 
said  Paul  Cruse  not  exceeding  one  hundred  dollars. 
It  is  further  ordered  that  the  defendants  pay  the 
costs  of  this  action. 
*'Dated  this  17  day  of  October,  1917. 

^^  Industrial  Board  of  Indiana,  By 
"(Signed)  Edgar  A.  Perkins 
"(Signed)  Charles  B.  Hughes. 

Members. ' ' 
The' error  assigned  and  relied  on  for  reversal  is 
that  the  award  of  the  Industrial  Board  is  contrary  to 
law.    The  assignment  is  "sufficient  to  present 

1.  both  the  sufficiency  of  the  facts  found  to  sus- 
tain the  award  and  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  facts.'' 

We  consider  first  the  sufficiency  of  the  finding  of 
facts  to  sustain  the  award. 

The  statement  that  "Paul  Cruse  received  personal 

injury  by  an  accident  arising  out  of  and  in  the  course 

of  his  employment"  is  a  legal  conclusion  and 

2.  not  an  ultimate  fact.    Inland  Steel  Co.  v.  Lam-^ 
bert  (1917),  66  Ind.  App.  246,  118  N.  E.  162; 

Lagler  y.  Roch  (1914),  57  Ind.  App.  79,  85, 104  N.  E. 
111. 

It  has  also  been  held  that  it  is  proper  for  the  Indus- 
trial Board  to  include  in  a  finding  its  general  conclu- 
sions which  may  be  reviewed  on  appeal,  but  are  not 
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binding  on  the  court  unless  the  same  are  supported 
by  the  ultimate  facts  included  in  the  finding  of  the 
board,  and  that  conclusions  of'  law  cannot  be  consid- 
ered in  determining  whether  under  the  ultimate  facte 
found  the  injury  or  death  was  the  result  of  an  acci- 
dent.   Inland  Steel  Co.  v.  Lambert,  supra. 

An  agreement  to  pay  compensation  during  the  life- 
time of  an  injured  employe,  or  the  payment  of  com- 
pensation to  him,  has  been  held  to  amount  to  an 
admission  that  there  had  been  an  accident,  for  which 
the  employer  was  liable  to  pay  compensation,  but 
that  such  agreement  or  payment  is  not  an  admission 
that  the  death  of  such  employe  was  caused  by  an 
accident  rendering  his  employer  liable  to  his  depend- 
ents for  compensation.  §37  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392 ;  Cleverley  v.  Gas,  etc..  Go. 
(1907),  1  B.  W.  C.  C.  82,  84,  24  T.  L.  R  93;  Perry  v. 
Woodward  Bowling  Alley  Co.  (1917),  196  Mich.  742, 
163  N.  W.  52 ;  L.  R.  A.  1916A  133, 134. 

In  Perry  v.  Woodward  Bowling  Alley  Co.,  supra, 
the  Supreme  Court  of  Michigan  said:  **The  record 
does  disclose  that  the  deceased  sustained  an  injury, 
and  during  his  disability  received  compensation ;  but 
it  is  further  incumbent  upon  the  claimant  to  show, 
by  competent  evidence  from  which  fair  inference 
could  be  drawn,  that  his  death  resulted  from  the 
injury.  This  the  claimant  has  failed  to  do,  and  com- 
pensation for  the  death  must  therefore  be  denied.'' 

In  Cleverley  v.  Gas,  etc.,  Co.,  supra,  the  English 
Court  of  Appeals,  in  speaking  of  the  death  of  an  em- 
ploye with  whom  his  employers  had  made  an  agree- 
ment and  paid  compensation  thereunder  during  the 
lifetime  of  the  employe,  said:  "But  the  agreement 
onlv  amoxmted  to  an  admission  that  there  had  been 
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an  accident,  and  that  the  company  was  liable  to  pay 
compensation  for  the  same.  It  was  not  an  admission 
that  the  death  was  caused  by  the  accident." 

We  have  in  the  finding  in  this  case  the  ultimate 

facts  of  decedent's  employment;  that  he  received  a 

personal  injury  on  September  8,  1915 ;  that  he  died 

from  such  injury  on  July  8, 1917,  and  the  f ur- 

3.  ther  finding ' '  that  as  a  result  of  his  said  injury 
and  on  account  of  the  disability  resulting  there- 
from, the  defendant  employer  paid  to  said  Paul 
Cruse,  during  his  lifetime,  and  after  his  injury,"  cer- 
tain compensation. 

Following  the  decisions  aforesaid,  the  above  state- 
ment includes  all  the  facts  essential  to  appellee's 
right  to  compensation.  It  amounts  to  a  finding  that 
said  injury  resulted  from  an  accident,  for  which  ap- 
pellant was  liable,  which  necessarily  includes  the 
facts  that  such  accident  occurred  while  decedent  was 
engaged  in  doing  the  work  he  was  employed  to  do 
and  that  the  injury  resulted  as  a  natural  incident  of 
such  employment.  McNicoVs  Case  (1913),  215  Mass. 
497, 102  N.  E.  697,  L.  R.  A.  1916A  306;  In  re  Earra- 
den  (1917),  66  Ind.  App.  298, 118  N.  E.  142. 

Considering  the  foregoing  in  connection  with  the 
ultimate  facts  of  relationship  and  dependency  the 
finding  of  facts  is  sufficient  to  sustain  the  award  in 
appellee's  favor.  But  it  is  earnestly  contended  by 
appellant  that  there  is  no  evidence  to  support  the 
finding  that  the  death  of  decedent  resulted  from  the 
alleged  accidental  injury. 

The  record  shows  that  on  September  27, 1915,  Paul 
Cruse  stnd  appellant  entered  into  an  agreement  show- 
ing a  weekly  wage  of  $20  and  authorizing  a  weekly 
compensation  of  $11  to  be  paid  by  appellant  on  ac- 
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count  of  the  injury  to  Cruse ;  that  such  agree- 
4.  ment  was  filed  with  and  approved  by  the  Indus- 
trial Board  of  Indiana ;  that  compensation  was 
paid  in  pursuance  of  such  agreement  until  December 
30, 1915,  when  payment  was  stopped ;  that  Cruse  duly 
requested  an  adjustment  of  his  claim  for  further  com- 
pensation; that  an  attorney  representing  appellant's 
insurance  carrier  made  an  investigation  of  the  case, 
and  as  a  result  thereof,  on  January  8,  1917,  entered 
into  an  agreement  with  Cruse,  before  the  Industrial  , 
Board,  in  which  it  was  stipulated  that  the  employe 
was  entitled  to  compensation  and  that  there  was  then 
due  him  payments  in  arrears  aggregating  $385 ;  that 
the  employe's  weekly  payments  would  continue  ** un- 
til such  time  as  he  was  able  to  resume  his  ordinary 
dntle,,  or  untU  payments  made  fuUy  oompUed  with 
the  Workmen 's  Compensation  Law ;  that  said  amount 
was  paid  and  weekly  payments  continued  to  June  18, 
1917,  when  payment  was  discontinued. ' ' 

The  evidence  tends  to  show  that  while  Cruse  was 
working  for  appellant,  in  pursuance  of  his  employ- 
ment, he  received  a  spvere  injury  to  the  lower  part 
of  his  back  as  the  result  of  an  accidental  fall,  which 
disabled  him  at  that  time  for  a  period  of  nineteen 
days,  and  that  he  was  then  paid  compensation  for 
five  days;  that  soon  thereafter  he  tried  to  work  at 
his  trade  as  a  carpenter  but  was  unable  to  continue 
because  of  the  effects  of  his  injury;  that  about  a 
month  subsequently  to  his  injury  Cruse  went  to  Chi- 
cago to  visit  and  rest,  and  remained  there  for  more 
than  a  month ;  that  subsequently  he  went  to  Albany 
where  he  worked  for  a  news  company  as  a  caller  until 
May  10,  1916,  when  he  became  severely  ill  and  re- 
turned home,  but  was  unable  to  secure  any  perma- 
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nent  improvement  in  his  health;  that  he  was  injured 
across  the  small  of  the  back  and  complained  of  his 
back,  side  and  kidneys;  that  Dr.  Light,  Dr.  Marsh 
and  Dr.  Hersey  attended  him  at  different  times ;  that 
he  was  taken  to  the  Long  Hospital  where  he  was 
treated  for  a  time  and  he  was  also  treated  by  Dr. 
Hersey  after  he  came  from  the  hospital ;  that  he  was 
confined  to  his  bed  from  March  23,  19\7,  until  his 
death  on  July  8,  1917 ;  that  Dr.  Hersey  began  treat- 
•  ing  him  in  October,  1916. 

Dr.  Worthington  testified  that  he  made  an  exami- 
nation of  Paul  Cruse  on  June  30,  1917,  looked  into 
the  history  of  his  case  and  diagnosed  it  as  pulmonary 
tuberculosis;  that  the  records  of  the  Long  Hospital 
showed  that  from  June  30  to  September  23,  1916, 
Cruse  had  been  a  patient  there,  suffering  from  acute 
nephritis;  that  he  had  night  sweats,  and  swelling  of 
the  feet ;  that  acute  nephritis  may  develop  from  an 
injury ;  that  night  sweats  are  one  of  the  cardinal  symp- 
toms of  pulmonary  tuberculosis,  and  they  indicated 
that  Cruse  was  suffering  from  that  disease  in  June, 
1916 ;  that  he  was  suffering  f i»om  chronic  nephritis 
when  he  saw  him  at  his  home ;  that  chronic  nephritis 
always  follows  acute  nephritis  and  is  always  present 
in  a  wasting  illness ;  that  the  history  of  the  case  led 
him  to  believe  that  the  disease  of  tuberculosis  from 
which  Cruse  was  suffering  was  of  long  standing ;  that 
an  injury  to  the  back  and  kidneys  of  a  crushing  na- 
ture might  develop  acute  or  chronic  nephritis;  that 
chronic  nephritis  is  a  disease  which  as  far  as  medical 
people  know  does  not  cure  itself  and  will  eventually 
cause  death ;  that  it  is  a  wasting  and  debilitating  dis- 
ease, and  reduces  the  power  of  resistance  and  makes 
the  person  so  afflicted  more  susceptible  to  anything 
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infectious ;  that  tuberculosis  is  an  infectious  and  con- 
tagious disease;  that  everyone  has  ** vagotomy''  or- 
ganisms in  his  lungs  and  they  will  become  active  when 
vitality  is  reduced ;  that  the  nephritis  aggravated  the 
coni^tion  that  Paul  Cruse  was  in  and  set  the  tuber- 
culosis germs  in  action  that  later  caused  his  death. 
The  evidence  shows  that  Dr.  Hersey  examined  Cruse 
in  November,  1916,  and  that  in  his  opinion,  based  on 
the  history  of  the  case  and  the  symptoms  of  the 
patient,  his  condition  was  the  result  of  a  former 
injury.  The  evidence  shows  that  Dr.  Marsh  treated 
Cruse  in  September,  1915,  for  the  injury  to  his  back; 
that  in  May,  1916,  he  found  him  suflFering  from  the 
same  cause,  manifesting  the  same  symptoms,  and  in 
addition  thereto  he  had  swollen  feet  and  nephritis; 
that  the  symptoms  had  continued  and  his  present  ill- 
ness *4s  the  result  of  the  old  injury  from  which  he 
has  not  completely  recovered.''  Dr.  E.  H.  Bandilier 
testified  that  Mr.  Cruse  suffered  from  acute  nephritis 
while  in  the  Long  Hospital ;  that  a  jarring  injury 
such  as  the  fall  he  received  will  sometimes  cause 
acute  nephritis ;  thatin  other  instances  such  an  injury 
may  precipitate  or  bring  on  an  impending  nephritis, 
and  in  his  opinion  Cruse 's  injury  probably  increased 
the  severity  of  the  kidney  disease  from  which  he 
suffered. 

In  re  Bowers  (1917),  65  Ind.  App.  128,  116  N.  E. 
842,  this  court  said :  *  *  Likewise  the  courts,  con- 
sistent with  the  theory  of  workmen's  compensa- 
tion acts,  hold  with  practical  uniformity  that, 
where  an  employe  afflicted  with  disease  receives 
a  personal  injury  under  such  circumstances  as 
that  he  might  have  appealed  to  the  act  for  relief 
on  account  of  the  injury  had  there  been  no  dis- 
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ease  involved,  but  the  disease  as  it  in  fact  exists  is  by 
the  injury  materially  aggravated  or  accelerated,  re- 
sulting in  disability  or  death  earlier  than  would  have 
otherwise  occurred,  and  the  disability  or  death  does 
not  result  from  the  disease  alone  progressing  matu- 
rally  as  it  would  have  done  under  ordinary  condi- 
tions, but  the  injury,  aggravating  and  accelerating 
its  progress,  materially  contributes  to  hasten  its  cul- 
mination in  disability  or  death,  there  may  be  an 
award  under  the  compensation  acts. ' '  See,  also,  Tay- 
lor sen  v.  Framwellgate  Coal,  etc.,  Co.  (1913),  6  B.  W. 
C.  C.  56;  Lewis  v.  Port  of  London  Authority  (1914), 
7  B.  W,  C.  C.  577 ;  Southall  v.  Cheshire  County  News 
Co.  (1912),  5  B.  W.  C.  C.  251;  Dean  v.  London,  etc.,  R. 
Co.  (1910),3B.W.  C.  C.351. 

There  is  evidence  tending  to  support  the  finding  of 
facts.  The  board  has  drawn  the  necessary  infer- 
ences, and  there  is  evidence  from  which  such  infer- 
ences may  reasonably  be  drawn.  The  evidence  au- 
thorizes the  inference  that  the  accidental  injury 
suffered  by  Cruse  while  in  appellant's  employment 
aroused  the  latent  germs  of  the  disease  to  which  he 
was  predisposed,  materially  accelerated  the  disease, 
and  caused  his  death  earlier  than  it  otherwise  would 
have  occurred.  In  re  Meyers  (1917),  64  Ind.  App. 
602,  116  N.  E.  314;  Columbia  School  Supply  Co.  v. 
Lewis  (1917),  65  Ind.  App.  339, 116  N.  E.  1. 

The  only  questions  presented  by  the  assignment  of 
errors  have  been  considered.  No  question  of  the 
admissibility  of  evidence  is  presented.  The  death  of 
the  appellee  having  been  suggested,  the  award  of  the 
full  board  is  affirmed  as  of  the  date  of  submission. 

Notes. — Reported  in  119  N.  E.  32.  Workmen's  compensation: 
appeal  and  review  under  act,  L.  R.  A.  1916A  163,  266,  L.  B.  A. 
1917D  186 ;  Ann.  Gas.  1916B  475,  1918B  647. 
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Hall  v.  Bauchert  et  al. 

[No.  9,906.    Filed  December  13,  1917.    Rehearing  denied  March  19, 

1918.] 

1-  TbiaIi. — Conclusion  of  Law. — Exception. — Effect. — By  excepting 
to  a  conclusion  of  law  the  party  excepting  admits  that  the  facts 
within  the  issu^'r^tlng  thereto  are  fully  and  correctly  found. 
p.  207. 

2.  TrlMs.— Finding  of  Facts.-^Fadure  to  Find  Material  Fact-^ 
Effect. — ^The  failure  to  find  a  material  ultimate  fact  is  a  finding 
againtft  the  party  having  the  burden  of  proving  such  fact    p.  207. 

3.  Judgment. — Foreign  Judgment. — Full  Faith  and  Credit. — As  the 
Gonstltution  requires  that  full  faith  and  credit  must  be  given 
to  the  public  acts,  records  and  Judicial  proceedings  of  every  other 
state,  where  a  court  found  that  deceased  was  granted  a  divorce 
in  Michigan,  and  there  was  nothing  in  the  findings  to  overcome 
the  presumption  of  regularity  in  the  divorce  proceedings,  a  con- 
clusion of  law  that  a  woman  whom  deceased  married  subse- 
quently to  such  divorce  was  his  widow  was  not  erroneous,    p.  208. 

4.  Wills. — Construction. — Estates  Created. — Devise  of  Fee  Simple. 
— ^An  item  in  a  will  devising  *'all  my  property  both  real  and 
personal  ♦  ♦  ♦  to  my  beloved  children  ♦  ♦  ♦  share  and 
share  alike  and  subject  to  the  conditions  hereinafter  set  out," 
is  sufficient  to  devise  a  fee-simple  title  to  one  of  testator's  chil- 
dren,   p.  212. 

5.  Wills. — Construction. — Vesting  of  Estates, — ^Where  a  testator 
devised  real  and  personal  property  to  his  two  children  and  in 
a  subsequent  item  provided  that  ''In  the  event  my  son  *  *  * 
shall  die  without  issue  living  at  the  time  of  his  death,"  his 
share  should  descend  to  the  other  child,  the  language  used  in 
such  item  had  a  fixed  legal  meaning,  and  referred  to  the  death  of 
the  son  within  the  lifetime  of  the  testator,   p.  212. 

6.  WiLUB. — Construction, — Estates  Created. — ^Under  a  will  devis- 
ing real  and  personal  property  to  testator's  two  children  and 
further  providing  that  in  the  event  the  son  "shall  die  without 
Issue  living  at  the  time  of  his  death,"  his  share  should  descend 
to  the  other  child,  where  the  son  survived  the  testator,  but  died 
intestate  without  children,  his  widow  takes  by  inheritance  the 
property  devised,    p.  212. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Suit  for  partition  of  the  real  estate  of  Carey  Hall, 
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deceased,  wherein,  on  the  death  of  John  A.  Hall,  his 
widow,  LoIIage  C.  Hall,  was  admitted  as  a  party 
defendant  in  his  stead.  From  the  judgment  rendered 
on  issues  joined  on  her  cross-complaint  she  appeals. 
Reversed. 

Shirts  (&  Fertig,  for  appellant. 
Gentry  <&  Campbell,  for  appellees. 

Fei^t,  J. — This  is  a  suit  for  the  partition  of  real 
estate  on  which  Carey  Hall  died  seized,  and  which  he 
devised  by  his  will.  Appellant  LoUage  C.  Hall  is 
the  widow  of  John  A.  Hall,  only  son  of  the  testator. 
Appellee  Edith  Hall  Bauchert  is  the  only  daughter  of 
the  testator,  and  appellees  Carey  Hall  Bauchert,  Mer- 
rill, Raymond  W.  and  Guy  T.  Bauchert  are  her  chil- 
dren. While  the  action  was  pending  John  A.  Hall 
died  intestate,  and  appellant,  claiming  to  be  his 
widow  and  sole  heir  at  law,  on  her  own  application, 
was  admitted  as  a  party  defendant  in  his  stead.  She 
thereupon  filed  an  answer  to  the  complaint  against 
appellees,  in  which  she  alleged  that  she  was  the 
owner  of  one-half  of  the  real  estate  in  controversy  as 
heir  of  her  deceased  husband,  John  A.  Hall.  The 
complaint  was  dismissed.  The  minor  defendants  filed 
an  answer  to  the  cross-complaint  in  general  denial,  by 
a  guardian  ad  litem.  The  other  defendants  to  the 
cross-complaint  also  answered  by  general  denial.  All 
defendants  to  the  cross-complaint  joined  in  a  second 
paragraph  of  special  answer,  the  substance  of  which 
is  that  appellee  Edith  Hall  Bauchert  owns  a  life 
estate  in  all  the  real  estate  and  her  said  children  a 
remainer  in  fee  therein;  that  appellant  has  no  inter- 
est in  the  real  estate.  The  third  paragraph  of  special 
answer  to  the  cross-complaint  alleges  that  John  A. 
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Hall  died  intestate  and  unmarried,  leaving  appellee 
Edith  Hall  Bauchert  his  sole  heir ;  that  his  pretended 
marriage  to  appellant  was  bigamous  and  void.  Re- 
plies in  general  denial  were  filed  to  the  special  an- 
swers. Upon  request  the  court  made  a  special  find- 
ing of  the  facts  and  stated  its  conclusions  of  law 
thereon. 

The  errors  assigned  by  appellant  are  that  the  court 
erred  in  each  of  the  second,  third  and  fourth  conclu- 
sions  of  law,  and  in  overrtding  appeUant's  motion  for 
a  new  trial.  Appellees  assigned  cross-error  based  on 
the  first  conclusion  of  law.  The  finding  of  facts  states 
in  substance  that  Carey  Hall  died  testate  on  October 
15, 1915,  the  owner  of  the  real  estate  in  controversy, 
describing  it;  that  decedent  left  surviving  him  his 
son,  John  A.  Hall,  and  his  daughter,  Edith  Hall 
Bauchert,  his  children  and  sole  and  only  surviving 
heirs  at  law;  that  on  February  11,  1911,  said  Carey 
Hall  made  and  published  his  last  will  and  testament, 
which  was  duly  probated  in  the  Hamilton  Circuit 
Court  on  October  18,  1915,  and  is  as  follows : 

**Item  I.  I  will  that  all  my  just  debts  first  be 
paid  before  any  disposition  is  made  of  my  prop- 
erty under  the  terms  of  this  will.  Item  II.  I 
will,  devise  and  bequeath  all  of  my  property  both 
real  and  personal  of  which  I  may  die  possessed, 
to  my  beloved  children  John  A.  Hall  and  Edith 
Hall  Bauchert,  share  and  share  alike  and  subject 
to  the  conditions  hereinafter  set  out  in, this  will. 

Item  HI.  I  will  that  in  the  event  my  son  John 
A.  Hall  shall  die  without  issue  living  at  the  time 
of  his  death, the  portion  of  my  estate  which  he  will 
inherit  under  this  will  shall  descend  to  my  daugh- 
ter Edith  Hall  Bauchert,  subject  to  the  condi* 
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tion  hereinafter  stated  in  item  4 ;  however,  in  the 
event  that  my  son  John  A.  Hall  shall  die  leaving 
issue  living  at  the  time  of  his  death,  that  said 
portion  of  my  estate  inherited  by  him  nnder  this 
will  shall  descend  to  his  issue  in  fee  simple. 

Item  IV.  I  will  that  my  daughter  Edith  Hall 
Bauchert  shall  have  only  a  life  estate  in  and  to 
the  real  estate  devised  her  under  this  will  in  item 
No.  II,  and  which  may  afterward  be  acquired  by 
her  under  item  III  from  John  A.  Hall  and  that  at 
her  death  said  estate  to  descend  to  her  children 
share  and  share  alike  the  fee  simple  of  said  real 
estate  to  vest  in  her  issue,  which  may  be  living 
at  the  time  of  my  death  or  afterward  bom  of 
her  or  of  her  children. 

Item  V.  I  hereby  appoint  John  A.  Hall  to 
execute  the  terms  of  this  my  will  and  testament, 
without  bond.'* 

That  John  A.  Hall  .died  at  Marion  county,  Indiana, 
on  March  17,  1916,  intestate,  without  issue  born  to 
him;  that  at  the  time  of  the  death  of  the  testator, 
Carey  Hall,  Edith  Hall  Bauchert  had  four  children, 
viz.,  Raymond  W.,  Guy  T.,  Carey  Hall  and  Merrill 
Bauchert,  who  are  living  and  are  her  only  children; 
that  Marcus  Bauchert  is  the  husband  of  Edith  Hall 
Bauchert.  The  finding  then  goes  into  great  detail  as 
to  the  marriage  of  John  A.  Hall  to  Virginia  Tucker 
in  1877  and  their  subsequent  relations.  It  shows  that 
they  lived  together  as  husband  and  wife  in  Hamilton 
county,  Indiana,  until  1908,  and  that  thereafter  Vir- 
ginia Hall  obtained  a  decree  for  alimony  and  for  sep- 
aration from  bed  and  board  for  a  period  of  five  years 
from  May  2,  1910,  from  said  John  A.  Hall.  The 
court  also  finds  that  on  August  8, 1910;  John  A.  Hall 
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went  to  the  State  of  Michigan,  and  that  on  September 
3,  1912,  he  filed  suit  for  an  absolute  divorce  against 
Virginia  E.  Hall  in  the  chancery  court  of  Manistee 
county,  said  state,  and  alleged  that  he  was  a  resident 
of  said  county  and  state,  and  that  he  had  been  for  two 
years  last  past.  He  also  alleged  that  said  Virginia 
had  deserted  him  in  1909,  and  charged  other  causes 
for  divorce.  The  findings  show  that  process  was 
issued  and  publication  of  notice  duly  made,  and  on 
June  20, 1913,  the  case  was  tried,  a  finding  made  that 
the  averments  of  the  bill  were  true  and  that  a  decree 
of  divorce  was  duly  entered ;  that  the  laws  of  the  state 
of  Michigan  authorize  the  granting  of  a  divorce  on 
proper  proof  and  due  notice  when  the  party  applying 
has  been  a  resident  of  said  state  for  two  years  prior 
to  making  application  therefor;  that  said  John  A. 
A.  Hall  thereafter  returned  to  Marion  county,  Indi- 
ana, and  on  July  9,  1913,  made  application  for  a 
license  to  marry  appellant,  stating  under  oath  that  he 
was  then  a  resident  of  Marion  county,  Indiana;  that 
a  license  was  issued  and  in  pursuance  thereof  appel- 
lant  and  said  John  A.  Hall  were  married ;  that  there- 
after, at  all  times,  until  the  death  of  said  John  A. 
Hall,  they  lived  together  as  husband  and  wife,  in  good 
faith,  and  so  conducted  and  represented  themselves 
to  their  friends,  neighbors  and  associates,  and  were 
so  received  and  recognized  by  them ;  that  on  October 
20,  1914,  Virginia  E.  Hall  duly  obtained  a  decree  of 
absolute  divorce  from  said  John  A.  Hall  in  the  Tipton 
Circuit  Court,  State  of  Indiana ;  that  the  circuit  court 
of  Manistee  county,  Michigan,  was  a  court  of  record 
of  general  jurisdiction  and  had  jurisdiction  in  pro- 
ceedings for  divorce ;  that  the  laws  of  said  state  re- 
quire such  suits  to  be  begun  in  the  county  where  one 
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of  the  parties  in  interest  resides;  that  the  aforesaid 
proceedings  in  divorce  were  in  conformity  with  the 
laws  of  the  State  of  Michigan. 

The  trial  court  in  this  case  found  that  it  was  the 
intention  of  Carey  Hall  that  his  son,  John  A.  Hall, 
should  have  the  use  and  benefit  of  one-half  of  all  the 
property  of  which  the  testator  died  seized,  and  that 
after  the  death  of  said  John  A. '  ^  the  fee  simple  abso- 
lute should  pass  to  the  issue  (meaning  children)  of 
John  A.  Hall  living  at  the  time  of  his  death  and  if  no 
issue  survived  John  A.  Hall,  then  and  in  that  event 
Edith  Hall  Bauchert  should  have  a  life  estate  in  that 
part  of  the  real  estate  formerly  held  by  John  A.  Hall, 
and  that  the  fee  simple  absolute  should  rest  in  the 
'children  of  Edith  Hall  Bauchert,  whether  living  at 
the  time  of  the  death  of  the  testator  or  afterwards 
bom.  That  the  intention  of  Carey  Hall  was  that 
one-half  of  all  his  property  should  go  to  Edith  Hall 
Bauchert  for  life,  with  remainder  in  fee  simple  to 
the  issue  of  her  body,  whether  bom  before  or  after 
the  death  of  the  testator.  That  by  the  use  of  the 
words,  *Die  without  issue  living  at  the  time  of  his 
death,'  the  intention  of  the  testator  was  that  the 
words,  should  relate  to  the  death  of  John  A.  Hall, 
either  before  or  after  the  death  of  the  testator.** 

The  court  stated  its  conclusions  of  law  as  follows : 
**  (1)  The  cross-plaintiff  LoUage  C.  Hall  was  the  law- 
ful wife  of  said  John  A.  Hall  at  the  time  of  his  death. 
(2)  That  under  the  will  of  said  Carey  Hall,  the  said 
John  A.  Hall  took  a  life  estate  in  and  to  the  one-half 
part  of  the  estate  of  said  Carey  Hall,  including  the 
land  involved  in  this  action  and  the  words  in  said 
will,  *  Shall  die  without  issue  living  at  the  time  of 
his  death,'  meant  the  death  of  John  A.  Hall.     (3) 
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That  said  John  A.  Hall  died  intestate  and  without 
issue,  and  that  upon  his  death,  without  issue,  as  per 
the  will  of  said  Carey  Hall,  the  fee  simple  in  and  to 
said  real  estate  vested  in  the  children  of  Edith  Hall 
Bauchert,  and  any  children  that  may  hereinafter  be 
bom  of  her  subject  to  the  life  estate  in  said  estate  of 
said  Edith  Hall  Bauchert.  (4)  That  the  cross-plain* 
tiff  is  not  entitled  to  recover  on  her  cross-complaint 
and  that  defendants  are  entitled  to  judgment  for 
their  costs  herein/' 

Appellant  excepted  to  each  of  the  second,  third  and 
fourth  conclusions  of  law,  and  to  the  first  conclusion 
of  law  appellees  separately  and  severally  excepted. 

We  first  consider  the  question  arising  on  the  as- 
signment of  cross-errors.  Appellees  made  no  motion 
for  a  new  trial  and  the  only  error  assigned  is 

1.  that  the  court  erred  in  its  first  conclusion  of 
law,  which  states  that  LoUage  C.  Hall  was  the 
lawful  wife  of  John  C.  Hall  at  the  time  of  his 

2.  death.  By  excepting  to  this  conclusion  of  law, 
appellees  admit  that  the  facts  within  the  issues 

relating  thereto  are  fully  and  correctly  found.  The 
failure  to  find  a  material  ultimate  fact  is  a  finding 
against  the  party  having  the  burden  of  proving  such 
fact 

We  have  not  set  out  all  the  findings  of  the  court 
relative  to  the  divorce  proceedings.  But  there  is  no 
finding  that  John  A.  Hall  procured  his  divorce  in  the 
State  of  Michigan  by  fraud,  nor  that  he  went  to  that 
state  without  a  bona  fide  intention  of  becoming  a  resi- 
dent thereof,  nor  that  he  did  not  in  fact  become  a 
resident  of  such  state  prior  to  the  institution  of  his 
suit  for  divorce,  nor  that  the  record  of  such  court 
fails  to'  show  the  requisite  jurisdictional  facts,  includ- 
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ing  notice  to  the  adverse  party  as  required  by  the 
laws  of  that  state,  nor  is  it  found  that  the  court  did 
not  have  jurisdiction  to  try  the  case  and  grant  the 
divorce  under  the  laws  of  the  State  of  Michigan.  To 
the  contrary,  the  findings  show  that  the  Michigan 
court  before  granting  the  divorce  found  and  stated, 
of  record,  the  jurisdictional  facts  of  residence  for 
two  years  in  said  state  by  the  plaintiff,  of  due  notice 
to  the  defendant  according  to  the  provisions  of  the 
statutes  of  that  state  and  all  the  facts  requisite  to  the 
entering  of  a  valid  decree.  The  trial  court  in  this 
case  also  found  that  the  chancery  court  had  jurisdic- 
tion of  the  subject-matter  and  of  the  defendant  by 
virtue  of  the  process  issued  and  notice  given,  and  that 
the  proceedings  were  in  conformity  with  the  laws  of 
the  State  of  Michigan  in  such  cases  made  and  pro- 
vided. 

There  is  nothing  in  the  findings  to  overcome  the 

presumption  of  the  regularity  of  the  proceedings  in 

the  Michigan  court  and  the  validity  of  the  de- 

3.  cree  entered  granting  an  absolute  divorce  to 
John  A.  Hall  from  Virginia  Hall.  Our  Consti- 
tution requires  full  faith  and  credit  to  be  given  to  the 
public  acts,  records  and  judicial  proceedings  of  every 
other  state.  We  thus  have  before  us  a  finding  which 
not  only  fails  to  show  the  requisite  facts  to  sus- 
tain appellee's  contention,  the  burden  of  proving 
which  rested  upon  them,  but  we  have  a  finding  which 
indicates  a  valid  decree  of  divorce  granted  by  the 
Michigan  court  to  John  A.  Hall,  before  he  married 
appellant.  Hood  v.  State  (1877),  56  Ind.  263,  270,  26 
Am.  Eep.  21 ;  Watkins  v.  Watkins  (1890),  125  Ind.  163, 
25  N.  E.  175,  21  Am.  St.  217 ;  Compton  v.  Benham 
(1909),  44  Ind.  App.  51,  56,  85  N.  E.  365;  14  Cyc  814- 


NOVEMBER  TERM,  1917.  209 

Hall  V.  Bauchert— 67  Ind.  App.  201. 


816.  It  follows  that  the  court  did  not  err  in  its  first 
conclusion  of  law. 

We  come  now  to  a  consideration  of  the  questions 
which  depend  upon  tbe  meaning  and  effect  of  the  will 
of  Carey  Hall,  deceased.  The  trial  court  has  stated 
in  the  &iding  of  facts  that  **by  the  use  of  the  words 
*Die  without  issue  living  at  the  time  of  his  death' 
the  intention  of  the  testator  was  that  the  words  should 
relate  to  the  death  of  John  A.  Hall  either  before  or 
after  the  death  of  the  testator,"  and  that  it  was  the 
intention  of  the  testator  that  John  A.  Hall  should 
only  have  a  life  estate  in  one-half  of  the  real  estate 
of  which  the  testator  died  seized,  and  that  in  the  event 
of  the  death  of  John  A.  Hall  without  leaving  children 
surviving  him,  the  fee-simple  title  to  such  real  estate 
should  rest  in  the  children  of  Edith  Hall  Bauchert, 
whether  living  at  the  time  of  the  death  of  the  testator 
or  afterwards  bom,  subject  to  a  life  estate  therein 
in  favor  of  their  mother. 

But  by  the  motion  for  a  new  trial  appellant  has 
challenged  the  sufficiency  of  the  evidence  to  sustain 
the  decision  of  the  court.  The  only  evidence  relating 
to  this  branch  of  the  case  is  the  will  and  an  agreement 
of  the  parties  which  is  as  follows : 

' '  It  is  agreed  between  the  parties,  for  the  pur- 
pose of  the  trial  of  this  cause,  that  Carey  Hall 
died  on  the  15th  day  of  October,  1915,  a  resident 
of  Hamilton  County,  Indiana,  and  the  owner  in 
fee  simple  of  the  real  estate  involved  in  this  ac- 
tion ;  and  that  he  left  surviving  him  his  son  John 
A«  Hall  and  his  daughter  Edith  Hall  Bauchert, 
and  unmarried  and  without  father  or  mother  liv- 
ing, and  without  having  had  any  other  children. 

VOL.  67^14. 
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It  is  further  agreed  that  the  said  John  A.  Hall 
died  intestate  on  March  17, 1916,  without  leaving 
any  issue  surviving  him,  and  without  having  had 
any  children,  and  without  father  or  mother  living 
at  the  time  of  his  death.  It  is  further  agreed 
that  Edith  Hall  Bauchert  is  now  living  and  is 
the  cross-defendant  in  this  cause;  that  she  has 
the  following  children  now  living:  Raymond  W. 
Bauchert,  Guy  T.  Bauchert,  Carey  Hall  Bau- 
chert and  Merrill  Bauchert,  all  under  the  age  of 
twenty-one  years;  and  that  Marcus  Bauchert  is 
the  husband  of  said  Edith  Hall  Bauchert/' 

It  thus  appears  that  there  is  no  evidence  to  sustain 
the  findings  last  above  set  out,  unless  it  be  the  pro- 
visions of  the  will  itself.  Such  statements  in  the  find- 
ings  are  therefore  in  the  nature  of  conclusions  of 
law,  rather  than  ultimate  facts,  and  do  not  aid  the 
findings  or  give  any  support  to  the  conclusions  of  law 
not  found  in  the  wUl  itself.  Since  the  will  is  in  writ- 
ing and  the  other  essential  facts  are  agreed  upon  and 
undisputed,  this  court  has  presented  to  it  pure  ques- 
tions of  law,  the  determination  of  which  depend  upon 
the  intention  of  the  testator  as  evidenced  by  the  lan- 
guage of  the  will  viewed  in  the  light  of  the  facts 
agreed  upon  by  the  parties. 

Appellant  contends  that  the  language  employed  by 
the  testator  in  making  the  devise  to  John  A.  Hall  had 
a  fixed  legal  meaning  in  this  state  when  the  will  was 
excuted;  that  we  must  presume  the  language  em- 
ployed was  used  advisedly  in  the  light  of  such  mean- 
ing ;  that  by  clause  2  of  the  will  there  was  devised  to 
John  A.  Hall  the  fee-simple  title  to  one-half  of  the 
property,  both  real  and  personal,  owned  by  the  testa- 
tor at  the  time  of  his  death;  that  by  the  use  of  the 
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language  in  clause  3  of  the  will,  viz.,  'Sn  the  event  my 
son  John  A.  Hall  die  without  issue  living  at  the  time 
of  his  death/'  the  testator  referred  to  such  death  of 
John  A.  Hall  in  the  lifetime  of  said  testator,  and  not 
to  his  death  at  any  time  either  prior  or  subsequently 
to  the  death  of  said  Carey  Hall,  the  testator;  that, 
inasmuch  as  John  A.  Hall  survived  the  testator,  the 
provisions  of  clauses  3  and  4,  which  deal  with  the 
portion  of  the  estate  devised  to  John  A.  Hall,  never 
became  operative;  that  upon  the  death  of  John  A. 
Hall,  subsequently  to  the  death  of  the  testator,  appel- 
lant as  his  surviving  widow  and  only  heir  at  law 
inherited  the  one-half  part  of  the  real  estate  in  con- 
troversy. 

Appellees  contend  that  the  rules  of  construction- 
contended  for  by  appellant  do  not  apply  to  the  will 
under  consideration;  that  the  intention  of  the  tes- 
tator is  clearly  expressed  by  the  provisions  of  the 
will  which  show  that  in  no  event  was  John  A.  Hall  to 
have  the  fee-simple  title  to  the  portion  of  the  real 
estate  devised  to  him ;  that  he  was  only  given  a  life 
estate  and  upon  his  death,  at  any  time,  without  chil- 
dren surviving  him,  the  portion  of  the  real  estate  so 
devised  to  him  was  to  go  to  the  children  of  his  sister 
subject  to  her  life  estate  therein. 

So  much  has  recently  been  written  on  the  questions 
presented  by  this  appeal  that  we  deem  it  unwise  to  go 
into  any  extended  discussiop  of  the  subject,  and  shall 
therefore  in  the  main  adopt  the  discussion  of  the 
same  or  closely  analagous  questions  found  in  recent 
decisions  of  this  court  and  our  supreme  court. 

Applying  the  law  as  declared  in  such  decisions  to 
the  case  at  bar,  the  following  propositions  seem  to  be 


212  APPELLATE  COURT  OP  INDLA.NA, 

Hall  r.  Bauchert— 67  Ind.  App.  201. 


clearly  established:    (1)  The  language  of  item 

4.  2  is  sufficient  in  itself  to  devise  a  fee-simple 
title  to  John  A.  Hall.  This  proposition  is 
strengthened  by  the  fact  that  the  clause  dis- 

5.  poses  of  both  real  and  personal  property  bj 
the  same  language.    (2)  The  language  of  item 

3  viz.,  ^^In  the  event  my  son  John  A.  Hall  shall  die 
without  issue  living  at  the  time  of  his  death,"  as  used 
in  this  will,  has  a  fixed  legal  meaning  and  had  such 
meaning  when  the  will  was  executed,  and  refers  to 
the  death  of  said  John  A.  Hall  within  the  lifetime  of 
the  testator.  (3)  On  the  facts  of  this  case,  John  A. 
Hall,  having  survived  his  father,  took  the  fee-simple 
title  to  the  undivided  one-half  part  of  the  real  estate 
and  personal  property  of  which  the  testator  died 
seized.  (4)  John  A.  Hall  having  died  intestate  sub- 
sequently to  the  death  of  Carey  Hall,  his  father, 

6.  leaving  no  children  or  descendants  surviving 
him,  appellant,  his  surviving  widow,  takes  by 

inheritance  the  title  to  the  real  estate  of  which  John 
A.  Hall  was  seized  at  the  time  of  his  death.  As  sup- 
porting these  conclusions  see  the  following:  Alsman 
v.  Walters  (1915),  184  Ind.  565,  106  N.  E.  879,  111 
N.  E.  921;  Aldred  v.  Sylvester  (1915),  184  Ind.  542, 
111  N.  E.  914;  Busich  v.  Busick  (1917),  65  Ind.  App. 
655,  115  N.  E.  1025,  116  N.  E.  861,  and  cases  cited; 
Fowler  v.  Duhme  (1896),  143  Ind.  248,  251  (a),  275, 
42  N.  E.  623;  Clark  v.  Thieme  (1913),  181  Ind.  163, 
103  N.  E.  1068 ;  Skinner  v.  Spann  (1911),  175  Ind.  672, 
700,  93  N.  E.  1061,  95  N.  E.  243;  Smith  v.  Smith 
(1915),  59  Ind.  App.  169,  109  N.  E.  60;  CampbeU  v. 
Bradford  (1905),  166  Ind.  451,  77  N.  E.  849;  WHgU 
v.  Charley  (1891),  129  Ind.  257,  28  N.  E.  706;  Eeil^ 
man  v.  HeUman  (1891),  129  Ind  59,  64, 28  N.  E.  310; 
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Snodgrass  v.  Brandenburg  (1904),  164  Ind.  59,  64,  71 
N.  E.  137,  72  N.  E.  1030;  Aspy  v.  Lewis  (1898),  152 
Ind.  493,  52  K  E.  756;  Taylor  v.  Stephens  (1905),  165 
Ind.  200,  74  K  E.  980;  Clore  v.  Smith  (1909),  45  Ind. 
App.  340, 344,  90  N.  E.  917. 

For  the  reasons  above  shown,  the  judgment  is  re- 
versed, with  instructions  to  the  lower  court  to  restate 
its  conclusions  of  law,  in  accordance  with  this  opinion 
to  tiie  effect  that  appellant  was  the  lawful  wife  of 
John  A.  Hall,  deceased,  at  the  time  of  his  death; 
that  upon  the  death  of  the  testator  his  son,  John  A. 
Hall,  under  the  provisions  of ^  the  will  of  his  father, 
Carey  Hall,  deceased,  acquired  the  f eensimple  title 
to  the  undivided  one-half  part  of  the  real  estate  of 
which  the  testator  died  seized;  that  appellant  as  the 
surviving  widow  and  only  heir  at  law  of  John  A.  Hall, 
deceased,  is  the  owner  of  the  real  estate  of  which 
John  A.  Hall  died  seized,  and  on  her  cross-complaint 
is  entitled  to  recover  the  undivided  one-half  part  of 
the  real  estate  described  therein,  in  fee  simple,  accord- 
ing to  the  value  thereof,  costs  of  suit,  and  to  have 
judgment  of  partition  as  prayed  for  in  her  cross- 
complaint. 

• 

Note.— -Reported  in  117  K.  E.  972.    Wills :  creation  of  fee-simple 
estate,  11  Am.  8t  100,  40  Cyc  1574.    See  under  (5,  6)  40  Cyc  1511. 


Hasuk,  Guabdian,  V.  American  Tbust  Company, 

Trustee. 

[No.  9402.    Filed  March  20,  1918.] 

1.  Bankbuttct. — federal  Bankruptcy  Act, — Adni4ni»tratUm, — Bm^ 
forcement  of  State  Laics. — The  Bankruptcy  Act,  July  1,  1898, 
ch.  541,  30  Stat  at.  L.  544,  recognizes,  and  the  federal  courts  in 
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the  admlnlBtration  of  it  enforce  the  laws  of  the  states  affecting 
dower,  exemptions,  the  validity  of  mortgages  and  priorities  of 
payment    p.  218. 

2.  Bankbuftct. — Adjudication.— 'Effect  on  Wife's  Interest  in 
Lands — Right  to  Partition. — ^Although  during  the  life  of  the 
husband  the  wife's  interest  in  his  lands  given  her  by  f  §3014,  3029 
Bums  1914,  112483,  2491  R.  S.  1881,  is  inchoate  and  does  not 
entitle  her  to  assert  title,  under  {3062  Bums  1914,  12506  B.  S. 

'  1881,  such  interest,  on  Judicial  sale  of  her  husband's  land,  becomes 
absolute  when  not  directed  by  the  Judgment  to  be  sold  or  barred 
by  such  sale,  and  entitles  her  to  partition  as  soon  as  his 
title  is  transferred  by  an  adjudication  to  the  trustee  of  the  hus- 
band's estate  in  bankruptcy*  and  before  the  trustee  has  made 
a  sale.   p.  218. 

3.  BA17KBUPTC7. — Batikrupfs  Estate. — Title  and  Possession  of 
Trustee.— Under  the  Bankmptcy  Act,  July  1,  1896;  |70,  |9654 
Oomp.  St  1916,  vesting  a  trustee  in  bankruptcy  with  the  title 
of  the  bankrapt  and  121  of  the  act,  |9065  Gomp.  St  1916,  making 
a  certified  copy  of  the  order  approving  the  trustee's  bond  conclu- 
sive evidence  of  the  vesting  in  him  of  the  bankrupt's  tittle,  the 
trustee  takes  an  absolute  title  carrying  with  it  the  right  of  pos- 
session,   p.  22L 

4.  BA17KBUPTCT. — Bahhrupfs  Lands. — Truste&s  Right  to  Parti- 
f{on.— Under  {1243  Bums  1914,  11186  R.  S.  1881,  providing  that 
any  person  holding  lands  as  Joint  tenant,  or  tenant  in  common, 
whether  in  his  own  right  or  as  executor  or  trustee,  may  compel 
partition  thereof,  a  trustee  in  bankruptcy,  who  takes  an  absolute 
title  to  the  bankrupt's  estate,  can  maintain  an  action  for  iMir- 
tition  against  the  bankrupt's  wife,  who  has  acquired  an  absolute 
interest  in  his  lands  on  the  adjudication  of  bankruptcy,   p.  222. 

5.  Pabtition. — Action  for. — Pleading. — Complaint, — Surplusage. — 
A  plaintiff  who  has  an  absolute  right  to  partition  is  entitled  to 
sue  without  giving  the  reasons  why,  and  all  averments  of  the 
complaint  which  are  explanatory  of  his  desire  for  partition  are, 
therefore,  surplusage,    p.  222. 

6.  Bankruptcy. — Partition  of  BankrupVs  Lands. — Jurisdiction  of 
State  Courts. — ^An  action  by  a  trustee  in  bankruptcy  seeking  par- 
tition against  a  bankrupt's  wife  is  a  oontroversy  arising  out  of 
the  settlement  of  the  estate  of  a  bankrupt  as  distinguished  from 
a  proceeding  in  bankruptcy  proper,  so  that  the  state  courts,  and 
not  the  district  federal  court  have  Jurisdiction  for  the  purpose 
of  making  the  partition,   p.  223. 

r.  Bawkbuptct. — Bankrupt's  Land.— PartitiofL— Jurisdiction  of 
Federal  Court. — ^A  federal  district  court  cannot  authorize  a  trus- 
tee in  bankruptcy  to  sell  the  wife's  undivided  Interest  In  the 
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twnkrupt's  lands,  and  can,  at  the  most,  only  order  the  sale  of  the 
bankrupt's  undivided  Interest    p.  223. 

8.  Baitkbxtptcy. — Conflict  of  Jurisdiction, — State  and  Federal 
Courts. — ^Where  the  jurisdiction  of  a  state  court  Is  Invoked  in  a 
proceeding  which  involves  a  matter  pertaining  to  the  settlement 
of  a  bankrupt's  estate,  it  should  cautiously  and.  in  a  spirit  of 
Judicial  comity  and  courtesy  inquire  whether  to  act  will  result 
in  a  conflict  of  the  courts,  and,  if  it  will  not,  the  state  court 
should  then  entertain  the  action  and  proceed  to  determine  the 
controversy,  but  it  will  not  be  Justified  in  arbitrarily  refusing  to 
act  merely  because  a  pleading  bears  on  its  face  a  suggestion  ot 
a  possible  conflict    p.  223. 

9.  Banxbuptcy. — Conflict  of  JurisdictUm,State  and  Federal 
Courts. — ^A  conflict  of  state  and  federal  courts  does  not  arise 
out  of  the  fact  that,  prior  to  the  flling  in  the  state  court  of  a 
complaint  for  partition  by  a  trustee  in  bankruptcy,  against  the 
tiankrupt's  wife,  the  federal  court  had  ordered  the  trustee  to 
eell  bankrupt's  undivided  interest,  the  trustee  having  decided 
that  partition  would  be  more  advantageous  to  the  creditor8»  and 
that  he  would  not,  therefore,  pursue  the  order  of  sale  made  by 
the  federal  court    p.  223. 

10.  Bankbuptot. — BankrupVs  Estate. — Partition  Proceedings  in 
State  Court, — Validity. — ^An  action  for  partition  of  the  bank* 
rupt's  lands  Instituted  in  the  state  court  by  the  trustee  in  bank- 
ruptcy against  the  bankrupt's  wife,  wherein  he  asks  to  have  the 
leal  estate  sold,  is  not  void,  even  though  the  federal  court  had 
previously  ordered  a  sale  of  the  bankrupt's  undivided  interest 
and  the  wife  is  fully  protected  in  the  benefits  flowing  to  her  from 
the  partition  proceedings,    p.  224. 

IX.  Bahkbxtptoy. — Complaint  in  Partition.-^ufllciency. — PermiS' 
3ion  to  Sue. — ^In  an  action  in  partition  by  a  trustee  in  bank- 
ruptcy, the  complaint  need  not  aver  that  he  had  obtained  per- 
mlfiBion  from  the  federal  court  to  bring  the  suit,  since  he  derives 
his  right  to  sue  from  the  Bankruptcy  Act,  July  1, 1896,  f 23,  |9607 
Ckimp.  Stat  1916.    p.  224. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  the  American  Trust  Company,  trustee 
in  bankruptcy  of  the  estate  of  Albert  G.  Harlin, 
against  Wilbur  A.  Harlin,  guardian  of  Emma  W. 
Harlin,  wife  of  the  bankrupt.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 
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John  A.  Hibberd,  Alfred  E.  Martin  and  Stuart 
MacKibhen,  for  appellant. 
0.  A.  Farabaugh,  for  appellee. 

Dausman,  J. — This  action  was  instituted  by  appel- 
lee against  appellant  for  partition.  The  trial  court 
made  a  special  finding  of  facts,  stated  conclusions  of 
law  thereon,  decreed  partition,  and  appointed  a  com- 
missioner to  execute  the  decree.  The  assignment  of 
errors  challenges  the  overruling  of  the  demurrer  to 
the  complaint  and  each  conclusion  of  law.  The  fol- 
lowing is  the  substance  of  the  material  averments  of 
the  amended  complaint:  On  December  5,  1913,  Al- 
bert G.  Harlin  was  duly  adjudged  a  bankrupt  by  the 
Federal  District  Court  for  the  District  of  Indiana, 
and  thereafter  the  American  Trust  Company  was 
duly  appointed  trustee  of  said  bankrupt's  estate ;  that 
said  trust  company  is  now  the  duly  qualified  and  act- 
ing trustee  in  bankruptcy  of  said  estate;  that  one 
Emma  W.  Harlin  is  the  wife  of  said  bankrupt ;  that 
she  has  been  duly  adjudged  a  person  of  unsound 
mind,  and  that  said^  Albert  G.  Harlin  is  her  duly 
qualified  and  acting  guardian;  that  at  the  time  the 
said  Albert  G.  Harlin  was  adjudged  a  bankrupt  he 
was  the  owner  in  fee  simple  of  the  following  de- 
scribed real  estate,  situated  in  St.  Joseph  county, 
State  of  Indiana,  to  wit:  (description  of  property) ; 
that  at  the  time  the  said  Albert  G.  Harlin  was  ad- 
judged a  bankrupt  the  said  Emma  W.  Harlin  was 
his  wife,  and  as  such  wife  she  was  the  owner,  by  vir- 
tue  of  the  laws  of  said  state,  of  an  inchoate  interest 
in  the  above  described  real  estate ;  that  by  reason  of 
the  adjudication  in  bankruptcy  and  of  the  appoint- 
ment and  qualification  of  the  American  Trust  Com- 
pany as  trustee  as  aforesaid  the  said  trust  company 
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became  the  owner  of  all  the  right,  title  and  interest  of 
said  bankrupt  in  and  to  the  said  real  estate;  that  by 
virtue  of  said  proceedings  in  bankruptcy  the  title  to 
said  real  estate,  formerly  held  and  owned  by  said 
bankrupt,  vested  in  said  trustee,  to  be  held  by  it  for 
the  benefit  of  the  creditors  of  said  bankrupt  in  accord- 
ance with  the  bankruptcy  law  of  the  United  SHates ; 
and  that  by  reason  of  said  proceedings  in  bankruptcy 
the  inchoate  interest  of  said  Emma  W.  Harlin  in  and 
to  said  real  estate  became  absolute,  and  thereupon 
she  became  entitled  to  have  her  portion  set  off  to  her 
in  severalty;  that  said  trustee  in  bankruptcy  and 
the  said  Emma  W.  Harlin  are  the  owners,  as  tenants 
in  conunon,  of  the  said  real  estate ;  and  that  the  said 
trustee  is  the  owner  of  the  undivided  three-fourths, 
and  the  said  Emma  W.  Harlin  is  the  owner  of  the 
undivided  one-fourth  of  said  real  estate ;  that  in  Feb- 
ruary, 1914,  said  trustee  was  ordered  by  said  district 
court  to  sell  said  real  estate  subject  to  the  interest  of 
the  said  Emma  W.  Harlin ;  that  thereupon  it  adver- 
tised for  bids,  and  to  the  best  of  its  ability  endeavored 
to  sell  said  real  estate ;  that  said  trustee  received  sev- 
eral bids  for  said  real  estate  equal  to  the  market 
value  thereof,  but  that  each  of  said  bids  was  for  the 
whole  of  an  individual  piece  or  parcel  of  land  and 
not  for  any  tmdivided  portion  or  interest  therein; 
that  thereupon  said  trustee  endeavored  to  induce  the 
prospective  purchasers  to  buy  the  bankrupt's  un- 
divided interest  in  said  real  estate,  but  that  said  bid- 
ders refused  to  buy  unless  they  could  procure  the 
entire  and  undivided  title  in  fee  simple;  that  said 
trustee  reported  these  facts  to  said  guardian  and  sub- 
mitted said  bids  to  him,  but  that  he  refused  to  take 
any  steps  to  aid  in  the  sale  of  said  real  estate  by 
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offering  for  sale  the  interest  of  his  said  ward  therein ; 
that  more  than  a  year  has  elapsed  and  the  trustee 
has  been  unable  to  dispose  of  its  interest  in  said  real 
estate  solely  by  reason  of  the  fact  that  no  purchaser 
can  be  found  who  is  willing  to  buy  an  undivided  in- 
terest in  said  real  estate ;  that  partition  of  said  real 
estate  is  necessary  in  order  that  the  rights  of  the 
creditors  of  said  bankrupt  may  be  protected  and  the 
estate  of  said  bankrupt  closed,  the  assets  thereof  dis- 
tributed, and  the  said  bankrupt  discharged ;  that  the 
said  real  estate  is  not  susceptible  of  partition  by 
metes  and  bounds ;  that  the  premises  will  have  to  be 
sold  and  the  proceeds  divided  according  to  the  inter- 
ests of  the  parties.  Wherefore  plaintiff  prays  that 
said  parties  be  adjudged  the  owners  of  said  real  es- 
tate ;  that  plaintiff  have  partition  thereof ;  and  that  a 
commissioner  be  appointed,  etc. 

(1)     The  Bankruptcy  Act  recognizes,  and  the  fed- 
eral courts  in  the  administration  of  it  enforce,  the 
laws  of  the  states  affecting  dower,  exemptions, 

1.  the  validity  of  mortgages,  priorities  of  pay- 
ment, and  the  like.  This  plan  is  not  objection- 
able because  it  leads  inevitably  to  diversity  of  results. 
Stellwagen  v.  Clum  (1918),  245  IT.  S.  605,  38  Sup.  Ct. 
215,  62  L.  Ed.  507;  Hanover  Nat.  Bank  v.  Moyses 
(1901),  186  U.  S.  181,  22  Sup.  Ct.  857,  46  L.  Ed.  1113. 

Section  3029  Burns  1914,  §2491 E.  S.  1881,  provides : 
'*  A  surviving  wife  is  entitled,  except  as  in  section  sev- 
enteen excepted,  to  one-third  of  all  the  real 

2.  estate  of  which  her  husband  may  have  been 
seized  in  fee  simple  at  any  time  during  the  mar- 
riage, and  in  the  conveyance  of  which  she  may  not 
have  joined,  in  due  form  of  law,  and  also  of  all  lands 
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in  which  her  husband  had  an  equitable  interest  at  the 
time  of  his  death/' 

Section  3014  Bums  1914,  §2483  B.  S.  1881  (desig- 
nated in  the  foregoing  section  as  '^section' seven- 
teen''), provides:  **That  where  the  real  estate  ex- 
ceeds in  value  ten  thousand  dollars,  the  widow  shall 
have  one-fourth  only,  and  where  the  real  estate 
exceeds  twenty  thousand  dollars,  one-fifth  only,  as 
against  creditors." 

During  the  life  of  the  husband  the  wife's  interest 
in  his  lands,  by  virtue  of  said  statutes,  is  inchoate — 
a  mere  expectancy  or  contingency.  It  does  not  en- 
able her  to  assert  title,  and  it  gives  her  no  right  of 
possession  or  control  If  she  should  die  before  her 
husband  this  inchoate  interest  is  thereby  extin- 
guished. Paulus  V.  Latta  (1884),  93  Ind.  34;  Thomp- 
son V.  McCorUe  (1894),  136  Ind.  484,  499,  34  N.  E. 
813,  36  N.  E.  211,  43  Am.  St.  334.  Nevertheless,  by 
§3037  Bums  1914,  §2499  E.  S.  1881,  this  inchoate  in- 
terest is  protected  and  preserved  for  her  as  against 
judicial  decree  in  proceedings  to  which  she  is  not  a 
party.  Her  said  interest  becomes  consummate,  ma- 
tured, perfected,  or  absolute  (1)  upon  the  death  of 
the  husband  (Pattison  v.  Wert  [1899],  153  Ind.. 453, 
55  N.  E:  227;  Fry  v.  Hare  [1905],  166  Ind.  415,  77 
N.  E.  803;  Ohio  Farmers'  Ins.  Co.  v.  Bevis  [1897],  18 
Ind.  App.  17,  46  N.  E.  928) ;  and  (2)  on  judicial  sale, 
where  the  inchoate  interest  is  not  directed  by  the 
judgment  to  be  sold  or  barred  by  virtue  of  such  sale 
(§3052  Bums  1914,  §2508  E.  S.  1881.)  The  Supreme 
Court  of  Indiana  has  held  that  a  conveyance  by  a 
judge  or  register  in  banltruptcy  of  the  real  estate  of 
a  bankrupt  to  his  assignee  is  a  judicial  sale  within 
the  meaning  of  this  statute,  and  that  thereupon  the 
inchoate  interest  of  the  bankrupt's  wife  in  said  real 
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estate  becomes  absolute  and  entitles  her  to  partition. 
Roberts  v.  Shroyer  (1879),  68  Ind.  64;  Ketchum  v. 
Schicketam  (1880),  73  Ind,  137,  143;  McCracken  v. 
Kuhn  (1880),  73  Ind.  149,  151;  Haggerty  v.  Byrne 
(1881),  75  Ind.  499,  502;  Law^on  v.  DeBolt  (1881),  78 
Ind.  563,  565;  Leary  v.  Shaffer  (1881),  79  Ind.  567, 
570;  Straughan  v.  White  (1882),  88  Ind.  242,  246; 
MattUl  V.  Baas  (1883),  89  Ind.  220,  222;  Ragsdale  v. 
Mitchell  (1884),  97  Ind.  458,  460;  Mayer  v.  Haggerty 
(1894),  138  Ind.  628,  634,  38  N.  E.  42.  These  cases 
rest  on  the  ground  that:  ^^The  adjudication  is  the 
foundation  of  the  title.  The  title  relates  to  and  rests 
upon  the  adjudication.  The  assignee  takes  as  a  pur- 
chaser through  the  court.  The  transfer  of  the  title 
follows  the  judgment  of  the  court,  and  the  assignee 's 
title  is  derived  through,  and  rests  upon,  the  judgment 
and  proceedings  of  the  court  and  nothing  else." 
Straughan  v.  White,  supra,  247.  We  see  no  reason 
why  these  decisions  should  not  apply  with  full  force 
and  effect  to  the  case  at  bar.  We  have  discovered 
nothing  in  the  Bankruptcy  Act  now  in  force  which 
makes  them  inapplicable,  and  therefore  they  are  con- 
trolling. 

But  counsel  for  appellant  contend  that  the  rule 
above  stated  is  unsound  and  that  it  should  be  held 
that  the  wife 's  inchoate  interest  cannot  become  abso- 
lute until  the  trustee  in  bankruptcy  has  made  a  sale. 
Why  should  the  guardian  of  the  wife  of  the  bankrupt 
make  this  contention?  In  the  very  nature  of  things, 
a  rule  of  law  which  operates  to  convert  a  wife's  in- 
choate interest  (a  mere  expectancy)  into  an  absolute 
estate  at  the  earliest  possible  moment  must  be  bene- 
ficial to  her.  Suppose  the  rule  to  be  as  counsel  con- 
tend, and  that  there  should  be  considerable  delay  in 
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makmg  a  sale^  and  that  before  the  completion  of  the 
sale  the  wife  should  die,  leaving  her  husband  surviv- 
ing, then  her  death  would  extinguish  her  inchoate 
interest,  she  would  have  derived  no  benefit  from  it  in 
her  lifetime,  her  heirs  would  inherit  no  interest  in  the 
real  estate,  and  the  bankrupt's  creditors  would  take 
it  all. 

(2)  Having  determined  that  the  wife  of  a  bank- 
rupt has  the  right  of  partition  as  against  the  trustee 
in  bankrupty,  by  what  process  of  reasoning 

3.  is  it  possible  to  reach  the  conclusion  that  the 
trustee  does  not  have  that  right  as  against  the 
wife!  Section  70,  Bankruptcy  Act  (§9654  Comp.  Stat. 
1916)  provides :  *  *  The  trustee  of  the  estate  of  a  bank- 
rupt, upon  his  appointment  and  qualification,  and  his 
successor  or  successors,  *  *  *  shall  in  turn  be 
vested  by  operation  of  law  with  the  title  of  the  bank- 
rupt, as  of  the  date  he  was  adjudged  a  bankrupt 
*  •  *''  Section  21,  Bankruptcy  Act  (§9605  Comp. 
Stat.  1916)  provides:  **A  certified  copy  of  the  order 
approving  the  bond  of  a  trustee  shall  constitute  con- 
clusive evidence  of  the  vesting  in  him  of  the  title  to 
the  property  of  the  bankrupt,  and  if  recorded  shall 
hnpart  the  same  notice  that  a  deed  from  the  bankrupt 
to  the  trustee  if  recorded  would  have  imparted  had 
not  bankruptcy  proceedings  intervened. ' ' 

The  trustee  in  bankruptcy  takes  title  as  if  by  pur- 
chase. 5  Gyc  341.  He  takes  an  absolute  title  which, 
of  course,  carries  with  it  the  right  of  possession. 
Boyd  V.  Olvey  (1882),  82  Ind.  294,  305;  Keck  v.  Noble 
(1882),  86  Ind.  1,  3;  Acme  Harvester  Co.  v.  BeeUman 
Lumber  Co.  (1911),  222  XJ.  S.  300,  32  Sup.  Ct.  96,  56 
L.  Ed.  208. 

Section  1243  Bums  1914,  §1186  R.  S.  1881,  provides : 
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**That  any  person  holding  lands  as  joint  tenant,  or 
tenant  in  common,  whether  in  his  own  right 

4.  or  as  executor  or  trustee,  may  compel  partition 
thereof  in  the  manner  provided  in  this  act.*' 

Notwithstanding  this  statute,  appellant  has  called 
our  attention  to  Hobhs  v.  Frazier  (1908),  56  Fla,  796, 
47  South.  929, 20  L.  B.  A.  (N.  S.)  105, 131  Am.  St.  179, 
16  Ann.  Cas.  558,  and  Lindsay  v.  RunUe  (1910),  82 
Ohio  St.  325, 92  N.  E.  489,  29  L.  B.  A.  (N.  S.)  659, 137 
Am.  St.  781,  as  sustaining  the  proposition  that  a 
trustee  in  bankruptcy  cannot  maintain  an  action  for 
partition.  The  statutes  on  which  these  two  cases 
severally  rest  differ  materially  from  ours.  §1941 
Gen.  Stat.  Fla.;  §9291  Laning's  Itev.  Stat.  Ohio.  For 
this  reason  alone,  and  without  expressing  any  opin- 
ion as  to  other  features  of  these  cases,  we  must  de- 
cline to  follow  them. 

The  general  rule  is  that  the  right  to  partition  is 

absolute.    30  Cyc  177,    Certainly  it  is  absolute  under 

our  statute.    One  who  is  entitled  to  have  par- 

5.  tition  may  assert  that  right  arbitrarily.    To 
force  partition  of  a  given  tract  of  land  at  a 

given  time  may  .be  wise  or  unwise,  may  result  in 
profit  or  loss  to  the  owners ;  but  these  considerations 
are  n6t  to  be  regarded  by  the  courts.  In  the  case  at 
bar  the  trial  court  could  not  determine  whether  par- 
tition would  be  advantageous  or  disadvantageous  to 
the  creditors  represented  by  the  trustee.  He  is  en- 
titled to  have  partition  without  giving  the  reasons 
why.  Therefore,  all  the  averments  of  the  complaint 
which  state  his  reasons  for  desiring  partition  are 
surplusage. 

(3)  The  case  at  bar  is  "a  controversy  arising  out 
of  the  settlement  of  the  estate  of  a  bankrupt'*  as  dis- 
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tinguished  from  **a  proceeding  in  bankruptcy 

6.  proper/'  Therefore  the  state  courts  have 
jurisdiction.    The  district  court  did  not  have 

jurisdiction  for  the  purpose  of  making  partition  of 
the  real  estate.  In  re  Eash  (1907),  (D.  C.)  157  Fed. 
996;  Bardes  v.  Hawarden  Bank  (1899),  178  U.  S.  524, 
20  Sup.  Ct  1000, 44  L.  Ed.  1175 ;  First  Nat.  Bank,  etc. 
V.  Chicago,  etc..  Trust  Co.  (1904),  198  U.  S.  280,  25 
Sup.  Ct.  693,  49  L.  Ed.  1051 ;  1  Loveland,  Bankruptcy 
(4th  ed.)  ^25  et  seq. ;  3  E.  C.  L.  180,  §20  et  seq. ;  7  C.  J. 
254  et  seq. 

The  district  court  could  not  authorize  the  trustee 

to  sell  the  wife's  undivided  interest.    The  most  that 

court  could  do  was  to  order  the  sale  of  the  un- 

7.  divided  interest  of  the  bankrupt.  1  Loveland, 
Bankruptcy  (4th  ed.)  §426.  That  order  having 
been  made  by  the  district  court,  did  the  action 

8.  of  the  state  court  create  a  conflict!  Where  the 
jurisdiction  of  a  state  court  is  invoked  in  a 

proceeding  which  involves  a  matter  pertaining  to  the 
settlement  of  a  bankrupt 's  estate,  it  should  cautiously 
and  in  a  spirit  of  judicial  comity  and  courtesy  inquire 
whether  to  act  will  result  in  a  conflict  of  courts.  If 
that  question  be  answered  in  the  negative,  it  should 
then  entertain  the  action  and  proceed  to  determine 
the  controversy.  It  will  not  be  justified  in  arbitrarily 
refusing  to  act  merely  because  a  pleading  bears  on 
its  face  a  suggestion  of  a  possible  conflict.  In  the 
case  at  bar  there  can  be  no  conflict  of  courts  unless 
it  arise  out  of  the  fact  that  prior  to  the  filing 

9.  of  the  complaint  for  partition  the  district  court 
had  ordered  the  bankrupt's  undivided  interest 

to  be  sold  by  the  trustee  in  bankruptcy.  The  parti- 
tion proceeding  resulted  in  the  appointment  of  a 


224  APPELLATE  COURT  OF  INDIANA, 

Harlin,  Gdn.,  v,  American  Trust  Co.,  Trustee — 67  Ind.  App.  213. 

different  person  as  commissioner  to  sell  the  en- 
tire tracts,  including  the  identical  interest  which 
the  trustee  had  heen  ordered  to  selL  The  com- 
plaint  shows  that  this  result  was  anticipated  and 
invited  by  the  trustee.  It  was  not  forced  upon 
him  by  the  state  court  but  was  done  by  his  own 
procurement.  He  decided  for  himself  that  parti- 
tion would  be  advantageous  to  the  creditors;  that 
he  would  not  pursue  the  order  of  the  court  of 
bankruptcy;  and  that  he  would  invoke  the  jurisdic- 
tion of  the  state  court  as  a  matter  of  right  under  the 
state  law.  He  voluntarily  relinquished  his  right  to 
sell  under  the  order  of  the  district  court  and  elected 
to  receive  the  proceeds  derived  from  the  sale  to  be 
made  by  the  commissioner  appointed  by  the  state 
court;  and  the  state  courts  need  not  concern  them- 
selves about  the  result  of  his  conduct  as  between  him 
and  the  creditors  whom  he  represents.  Manifestly 
the  only  interest  appellant  can  have  in  this 

10.  feature  of  the  case  is  to  protect  his  ward 
against  the  expense  of  a  futile  proceeding.  But 

the  proceeding  is  not  void  and  appellant's  ward  is 
fully  protected  in  the  benefits  flowing  to  her  from  the 
partition  proceedings.  Sharon  v.  Terry  (1888), 
(C.  C.)  36  Fed.  337, 1 L.  E.  A.  572;  notes  to  LouisvUle 
Trust' Co.  V.  City  of  Cincinnati  (1896),  22  C.  C.  A. 
334;  Acme  Harvester  Co.  v.  Beekman  Lumber  Co., 
supra;  7  R.  C.  L.  1067  et  seq. 

It  was  not  necessary,  as  counsel  contend,  that  the 
complaint  should  contain  an  averment  that  the  trus- 
tee in  bankruptcy  had  obtained  permission 

11.  from  the  district  court  to  bring  suit  for  parti- 
tion.    The  trustee's  right  to  sue  is  derived 

If rom  the  statute.    §23,  Bankruptcy  Act ;  2  Loveland, 
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Bankruptcy  (4th  ed.)  1040  et  seq.;  3  R.  C.  L.  265 
et  seq. 

The  court  did  not  err  in  overruling  the  demurrer  to 
the  complaint,  and  all  questions  raised  by  the  excep- 
tions to  the  conclusions  of  law  are  fully  covered  by 
what  we  have  said  concerning  the  ruUng  on  the  de- 
murrer.     - 

Judgment  affirmed. 

Note. — Reported  In  119  N.  E.  20.  Bankruptcy:  right  of  trustee 
to  maintain  partition,  20  L.  R.  A.  (N.  S.)  105;  16  Ann.  Cas.  560. 
See  under  (1)  7  C.  J.  354;  (2)  7  C.  J.  116;  (6)  7  C.  J.  257;  (7) 
7  C.  J.  254;  (8,  9)  7  C.  J.  259;  (10)  7  C.  J.  250. 
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[No.  10,166.    FUed  March  20,  1018.] 

1.  Master  and  8ebvaitt. — Workfnen^s  Compensation  Act. — Claim' 
anVs  Refusal  to  Permit  Autopsy, — Jurisdiction  of  Industrial 
Board. — ^Although  §27  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  provides  that  the  employer,  or  the  Industrial  Board, 
shall  have  the  right  in  any  case  to  require  an  autopsy,  the 
refusal  of  the  next  of  kin  to  consent  thereto  does  not  deprive  the 
board  of  Jurisdiction  to  proceed  to  a  final  disposition  of  the  casa 
p.  228. 

2.  Masteb  ai?d  Servant. — Workmen*8  Compensation  Act. — Waiver 
of  Autopsy. — Jurisdiction  of  Industrial  Board. — Although  claim- 
ant refused  consent,  the  employer  ^waived  the  right  to  an  au- 
topsy, as  provided  by  {27  of  the  Workmen's  Compensation  Act« 
Acts  1915  p.  392,  where  it  made  no  objection  before  the  Industrial 
Board  until  after  the  trial  and  award,  and  it  was  then  too  late  to 
question  the  board's  Jurisdiction  of  the  subject-matter  and  of  the 
parties,    p.  228. 

3.  ^Master  and  Servant. — Workmen^ t  Compensation  Act. — Con- 
struction.— Right  to  Autopsy. — Section  27  of  the  Workmen's  Com- 
];)ensation  Act,  Acts  1915  p.  392,  giving  the  employer  the  right  to 
require  an  autopsy  in  case  of  accidental  death  of  an  employe. 
does  not  give  the  employer  the  right  of  an  autopsy  where  the 

VOL   67—15 
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cause  of  death  is  clearly  apparent  without  it,  and  the  right 
should  be  exercised  with  caution,  p.  220. 
4.  Mabteb  and  Servant. — Warkmen^s  Compensation  Act. — Au- 
topsy.— Refusal, — Where  a  claimant  for  compensation  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  told  the  em- 
ployer's agent  that  she  would  not  allow  an  autopsy  unless  it  was 
absolutely  necessary,  but  that  she  would  talk  with  the  employer, 
who  failed  to  see  her  in  reference  to  the  matter,  there  was  no 
imequivocal  refusal  to  grant  the  employer  the  right  to  an  au- 
topsy as  provided  in  f27  of  the  act    p.  230. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation 
Act  for  compensation  by  Rebecca  Bryant  against  the 
Indianapolis  Abattoir  Company.  From  an  award 
for  applicant,  the  defendant  appeals.    Affirmed. 

Taylor,  Carter  <6  Wright,  for  appellant. 
Means  &  Buenting,  for  appellee. 

Ibach,  C.  J. — This  is  an  appeal  from  the  finding 
and  award  of  the  full  Industrial  Board.  The  board 
found  the  facts  to  be  substantially  as  follows:  On 
June  20,  1917,  one  John  Bryant  was  in  the  employ- 
ment of  appellant  at  an  average  weekly  wage  of 
$12.25.  On  said  date  he  received  a  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  his 
employment,  resfilting  in  his  death  on  July  1,  1917. 
Appellant  had  actual  knowledge  of  the  accidental  in- 
jury at  the  time  it  occurred,  administered  to  him 
first-aid  treatment  at  the  time  of  the  injury,  fur- 
nished him  an  attending  physician  on  June  23,  1917, 
and  filed  a  report  of  such  injury  with  the  board  on 
June  29,  1917.  Decedent  left  surviving  him  as  his 
sole  and  only  dependent  appellee.  That  deced^t's 
body  was  embalmed  on  the  evening  of  July  1,  1917, 
and  on  the  afternoon  of  July  2, 1917,  appellant  made 
a  formal  request  of  appellee  for  an  autopsy  upon  the 
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body  of  decedent,  whereupon  she  informed  it  she  did 
not  desire  an  autopsy  and  would  not  consent  to  one 
unless  it  were  absolutely  necessary.  Appellant  did 
not  follow  up  such  request  and  did  not  advise  her 
that  an  autopsy  was  necessary.  At  the  time  the  au- 
topsy was  requested  the  body  had  been  embalmed  and 
it  would  have  availed  nothing  then  in  the  determina- 
tion of  the  cause  of  the  death. 

The  provision  of  the  statute  here  involved,  reads : 
"The  employer,  or  the  Industrial  Board,  shall  have 
the  right  in  any  case  of  death  to  require  an  autopsy 
at  the  expense  of  the  party  requiring  same.'*  §27 
Workmen's  Compensation  Act,  Acts  1915  p.  392. 

Appellant  contends  in  effect  that  said  provision 
confers  upon  employers  an  express  mandatory  right 
to  require  an  autopsy  in  the  event  of  the  death  of  an 
employe  which  must  be  respected ;  that  the  death  in 
and  of  itself  vests  such  right,  and  when  it  is  asserted 
by  an  employer  it  cannot  be  disregarded;  that  the 
board  was  without  power  in  this  case  to  make  a  final 
disposition  until  such  autopsy  was  held. 

It  is  further  contended  that:  **The  evidence  dis- 
closes and  is  uncontradicted  that  the  employer  as- 
serted the  right  of  autopsy  by  making  demand  upon 
the  next  of  kin,  who,  in  law,  had  the  custody  and  the 
legal  right  to  dispose  of  the  body  of  the  deceased,  one 
of  whom  was  appellee,  and  this  right  upon  such  re- 
quest and  demand  was  absolutely  and  unequivocally 
denied ;  that  it  had  done  all  that  the  law  required  it  to 
do  for  the  purpose  of  enforcing  its  right  to  an  au- 
topsy.'' On  the  other  hand  appellee  insists  that  the 
evidence  does  not  show  an  absolute  refusal  and  in  any 
event  appellant  was  not  harmed  thereby. 

Appellant  has   raised   a   jurisdictional   question, 
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namely,  the  right  of  the  board  to  proceed  to  a  final 
disposition  of  the  case  without  requiring  an  autopsy. 
We  will  first  determine  such  question.  It  will  be  ob- 
served that  the  statute  in  question  contains  no  pro- 
vision for  making  an  autopsy  further  than  the  mere 
grant  of  the  right,  and  provides  no  penalty  or  condi- 
tion in  case  the  claimant  refuses  to  consent  to  it. 
Neither  can  it  be  implied  from  the  statute  as  a  whole 
that  the  legislature  intended  any  penalty  to  follow  a 
refusal. 

In  our  judgment  the  refusal  of  a  claimant  to  con- 
sent to  an  autopsy  would  not  deprive  the  board  of 
jurisdiction  to  proceed  to  a  final  disposition 

1.  of  the  case.  But  there  is  another  reason  why 
appellant  should  not  be  permitted  at  this  time 
to  question  the  jurisdiction  of  the  board.    So 

2.  far  as  the  record  discloses,  appellant  filed  no 
plea  in  abatement,  made  no  attempt  to  renew 

its  request  for  an  autopsy  before  the  board,  and  per- 
mitted the  cause  to  proceed  to  trial  before  less  than 
the  full  board  without  any  objection  until  after  the 
hearing  was  concluded  and  an  award  made  in  favor 
of  appellee.  It  was  then  too  late  to  make  such  an  ob- 
jection where  the  board  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties. 

The  right  to  demand  an  autopsy  was  a  right  that 
could  be  waived,  and  in  our  judgment  was  waived 
under  the  facts  of  this  case.  As  heretofore  stated, 
the  refusal  of  a  claimant  to  consent  to  an  autopsy 
carries  no  penalty.  Nothing  could  be  lost  by  appellee 
by  her  action.  The  only  benefit  to  which  appellant, 
could  lay  claim  was  the  right  to  an  autopsy.  Its  fail- 
ure, therefore,  to  follow  up  its  request  in  some  man- 
ner must  be  construed  as  a  waiver  of  such  ri'vht. 
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What  we  have  said  would  fully  dispose  of  this  ap* 

peal,  but  in  view  of  the  character  of  the  question  it  is 

of  sufficient  interest  to  warrant  further  con- 

3.  sideration.  This  is  the  first  case  in  this  state 
and  no  foreign  case  has  been  called  to  our  at- 
tention, and  we  have  found  none,  involving  the  con- 
struction of  a  similar  statutory  provision.  The  pur- 
pose of  the  law-maJdng  body  in  enacting  such  statute 
was  no  doubt  for  the  protection  of  the  employer 
against  unjust  claims,  particularly  against  the  pay- 
ment of  compensation  where  death  is  due  to  natural 
causes  instead  of  by  accident.  We  do  not  believe  that 
it  was  the  intention  of  the  legislature  that  an  au- 
topsy could  be  demanded  in  every  case  of  death.  Such 
a  construction  would  render  the  provision  unreason- 
able where  the  cause  of  death  is  clearly  apparent 
without  it, — ^where  the  cause  of  the  death  is  not  un- 
certain and  is  not  in  dispute.  The  right  to  an  au- 
topsy is  to  be  exercised  with  caution.  It  is  one  cal- 
culated under  the  most  favorable  circumstances  to 
cause  some  distress  of  mind  to  the  family  of  the 
deceased. 

There  was  a  dispute  in  this  case  as  to  the  cause 
of  decedent's  death,  and  under  the  construction  of 
the  statute  herein  declared,  appellant  had  the  right, 
if  properly  exercised,  to  have  an  autopsy  performed. 
Where,  as  here,  the  legislature  has  not  provided  the 
procedure  for  its  enforcement,  that  adopted  must  be 
reasonable  both  as  to  the  time  and  the  occasion  for 
its  exercise. 

Appellant  assumes  that  the  evidence  shows  that 
appellee's  refusal  to  consent  to  an  autopsy  on  the 
body  of  decedent  was  absolute  and  unequivocal.  This 
is  not  supported  by  the  record.    There  is  evidence 
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tending  to  show  that  decedent  died  on  July  1, 
4.  1917,  and  that  the  next  afternoon  a  repre- 
sentative of  appellant  came  to  see  whether  or 
not  a  post  mortem  examination  could  be  held.  Ap- 
pellee told  him  that  unless  it  was  absolutely  neces- 
sary she  did  not  want  it  done.  The  representative 
stated  that  Mr.  Johnson  sent  him,  and  appellee  asked 
him  to  have  Mr.  Johnson  come  and  she  would  talk 
to  him.  The  representative  then  stated  that  he 
merely  came  to  ask  about  it.  Mr.  Johnson  never 
came.  This  was  after  the  body  had  been  embalmed. 
The  embalming  had  taken  place  on  Sunday  and  the 
request  for  an  autopsy  was  made  Monday  afternoon. 
It  is  not  shown  that  appellant  *s  representative  had 
any  physician  or  any  one  with  him  to  perform  the 
work  when  the  request  was  made.  It  might  have 
hem  if  appellant  had  sent  a  physician  to  make  the 
examination  that  appellee  would  not  have  made  any 
objection.  Can  it  be  said  that  the  evidence  above  set 
out  shows  an  unequivocal  refusal  to  grant  appellant 
the  right  conferred  by  statute?  We  conclude  not. 
Indiana  Bond  Go.  v.  Jameson  (1899),  24  Ind.  App.  8, 
12, 56  N.  E.  37. 
Award  affirmed. 

Note.— Reported  in  119  N.  E.  24. 


Hoffman  v.  Hoffman*. 

[No.  9,513.    Filed  March  20,  1918.] 

1.  TyrrGBOL-^ActionB, — Residence  Ajj^davit. — RequiremenU, — Stat- 
«^e.— Section  1066  Bums  1914,  |1031  R.  S.  1881.  requiring  that 
plaintiff  in  an  action  for  divorce  shall,  with  his  petition,  file  an 
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affidavit  subscribed  and  sworn  to  by  tiimself,  stating  the  length 
of  time  he  has  been  a  resident  In  the  state,  and  stating  par- 
tienlarly  the  place,  town,  city  or  township  in  which  he  has 
resided  for  the  last  two  years  past,  and  stating  his  occupation, 
is  mandatory  and  must  be  substantially  complied  with,  and  an 
affidavit  filed  with  a  divorce  complaint  reciting  that  affiant  was 
the  plaintiff,  that  he  had  been  a  resident  of  the  State  of  Indiana 
for  more  than  five  years  last  past  and  for  more  than  six  months 
last  past  had  resided  in  a  named  city  at  a  specified  address,  and 
tliat  he  was  by  occupation  an  asssembler,  did  not  substantially 
comply  with  the  requirements  of  the  statute,  p.  232: 
2.  Divorce. — Actions. — Residence  Affidavit. — Necessity. — ^As  the  af- 
fidavit as  to  plaintiff's  residence,  required  by  {1006  Bums  1914, 
flOSl  R.  S.  18S1,  to  be  filed  in  an  action  for  divorce,  is  made  a 
prerequisite  by  the  statute  to  the  right  of  divorce,  a  decree  based 
on  an  insufficient  affidavit  is  contrary  to  law  and  must  be  set 
aside,    p.  237. 

From  Fayette  Circuit  Court;  P.  W.  Bartholomew, 
Special  Judge. 

Action  by  George  D.  Hoffman  against  Dessie  D, 
Hoffman.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Reversed. 

Kiplinger  &  Smith,  Megee  <&  Boss  and  McKee, 
Wiles  S  Elliot,  for  appellant. 
G.  Edwin  Johnston,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  by  appellant  from  a 
judgment  against  her  in  which  appellee  was  granted 
a  divorce  and  the  custody  of  their  minor  child.  Ap- 
pellant filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  this  ruling  is  assigned  as  error.  The 
grounds  of  said  motion  relied  on  for  reversal  are 
those  which  respectively  challenge  the  decision  of  the 
trial  court  as  being  contrary  to  law,  and  as  not  being 
sustained  by  sufficient  evidence. 

In  support  of  her  contention  that  the  decision  is 
contrary  to  law,  it  is  urged  that  the  trial  court  was 
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without   jurisdiction    of   the   case    * 'because 
1.     proper  affidavit  was  not  filed  with  the  com- 
plaint."   Said  affidavit,  omitting  caption,  is  as 
follows : 

**  George  D.  Hofifman  being  duly  sworn  upon 
his  oath  says : 

''That  he  is  the  plaintiff  in  the  above  entitled 
cause  of  action;  that  he  has  been  a  resident  of 
the  State  of  Indiana  for  more  than  five  years  last 
pasty  and  for  more  than  six  months  last  past  he 
has  been  a  resident  of  the  city  of  Connersville, 
County  of  Fayette,  State  of  Indiana,  and  has, 
during  said  time,  resided  at  the  following  named 
places,  to  wit:  No.  907  Eastern  Avenue,  in  said 
city  of  Connersville ;  that  he  is  by  occupation  an 
assembler.*' 

The  statute  which  makes  the  filing  of  an  affidavit 
necessary  in  such  cases  is  ^1066  Bums  1914,  §1031 
B.  S.  1881.  The  part  thereof  affecting  the  question 
involved  is  as  follows :  '^  And  the  plaintiff  shall,  with 
his  petition,  file  with  the  clerk  of  the  court  an  affidavit 
subscribed  and  sworn  to  by  himself,  in  which  he  shall 
state  the  length  of  time  he  has  been  a  resident  in  the 
state,  and  stating  particularly  the  place,  town,  city 
or  township  in  which  he  has  resided  for  the  last  two 
years  past,  and  stating  his  occupation,  which  shall  be 
sworn  to  before  the  clerk  of  the  court  in  which  his 
cjomplaint  is  filed.'' 

It  is  claimed  that  the  affidavit,  supra,  is  insufficient 
because  of  its  failure  to  set  out  all  the  essentials  of 
this  statute.  Among  the  omissions  pointed  out  and 
urged  by  appellant  is  the  following:  "It  does  not 
state  particularly  the  place,  town,  city  or  township  in 
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which  appellee  has  resided  for  two  years  immediately 
preceding  the  filing  of  his  complaint/^ 

It  will  be  observed  that  the  only  attempt  in  said 
affidavit  to  state  with  particularity  the  place  of  ap- 
pellee's  residence  is  for  the  six  months  next  preced- 
ing the  filing  of  his  affidavit.  The  affidavit  shows 
nothing  as  to  his  residence  for  the  preceding  eighteen 
months  of  the  said  two  years  other  than  the  general 
statement  showing  his  residence  in  the  state  for  more 
than  five  years.  It  is  well  settled  that  said  statute 
is  mandatory,  that  it  must  be  substantially  complied 
with,  and  that  the  affidavit  provided  for  therein  mtist 
contain  all  the  things  required  hy  such  statute.  Smith 
V.  SmUh  (1916),  185  Ind.  75, 113  N.  E.  296,  297;  WUls 
v.  Witts  (1911),  176  Ind.  631,  633,  96  N.  E.  763,  and 
cases  there  cited;  Miller  v.  Miller  (1913),  55  Ind.  App. 
644, 104  N.  E.  588.  It  is  conceded  by  appellee  that 
said  statute  is  mandatory,  but  it  is  insisted  in  effect 
that  a  substantial  compliance  with  its  requirements 
is  all  that  is  contemplated,  and  that  when  the  purpose 
and  intent  of  the  statute  is  looked  to,  it  will  be  seen 
that  the  affidavit,  supra,  contains  the  substance  of  all 
that  the  statute  requires.  In  support  of  this  conten- 
tion appellee  cites  and  relies  on  Maxwell  v.  MaoDwell 
(1876), 53 Ind.  363 ; Blauser  v.  Blauser  (1909), 44 InA 
App.  117,  87  N.  E.  152;  Eastes  v.  Eastes  (1881),  79 
Ind.  363,  369 ;  WUls  v.  WUls,  supra;  Brown  v.  Brown 
(1894),  138  Ind.  257,  37  N.  E.  142;  MUler  v.  MUler, 
supra. 

The  cases  cited  recognize  the  legal  propositions 
involved  in  appellee's  contention,  but  they  by  no 
means  support  the  ultimate  conclusion  which  he  seeks 
to  have  drawn  therefrom;  that  is  to  say,  the  cases 
cited  in  effect  hold  that  a  substantiaPcompliance  with 
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the  statute^  supra,  will  satisfy  itd  requirements,  and 
that  in  determining  what  constitutes  such  compliance 
therewith  the  purpose  and  end  to  be  accomplished  by 
the  statute  should  have  influence ;  but  there  is  nothing 
in  either  of  the  cases  cited,  or  in  any  other  case  that 
we  have  examined,  that  will  justify  a  conclusion  either 
that  the  courts  have  ever  **  relaxed  the  requirement  of 
the  statute/'  or  that  the  affidavit  xmder  consideration 
meets  such  requirements. 

In  the  case  last  cited  this  court  had  before  it  the 
question  now  being  considered.  It  recognized  the 
rules  above  indicated,  viz.,  that  substantial  compU- 
anoe  with  said  statute  is  sufficient,  and  that  in*  deter- 
mining whether  there  had  been  such  compliance  it  is 
proper  to  look  to  the  intent  of  the  act.  In  this  con- 
nection, it  quotes  with  approval  from  the  case  of 
Eastes  v.  Eastes,  supra,  as  follows :  "Manifestly,  the 
legislative  intent  in  the  enactment  of  these  provisions 
was  to  limit  the  operation  of  the  statute  to  bona  fide 
residents  of  the  State,  and  to  restrain  and  prevent 
the  procurement  of  divorces  by  nonresidents,  through 
fraud  or  imposition  practiced  on  the  courts.** 

In  the  case  there  under  consideration  there  was  no 
affidavit,  but  the  complaint  itself  was  sworn  to,  and 
the  court,  following  the  case  of  Stewart  v.  Stewart 
(1901),  28  Ind.  App.  378,  62  N.  E.  1023,  held  that  the 
statute  was  complied  with  if  the  complaint,  in  addi- 
tion to  the  averments  necessary  to  the  statement  of 
the  cause  of  action,  contained  the  additional  aver- 
ments required  by  the  staute  to  be  contained  in  said 
affidavit.  The  question  whether  the  complaint  con- 
tained such  additional  averments  is  then  discussed, 
and  the  court  expressly  recognized  the  three  essen- 
tials of  the  stktute,  viz.:     (1)   The   statement  of 
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the  length  of  time  the  plaintiff  has  resided  in  the 
state;  (2)  the  necessity  for  stating  particularly  tke 
place,  town,  city  or  township  in  which  he  has  resided 
for  the  past  two  years;  and  (3)  the  statement  of  his 
occupation.  The  court  then  holds  that  the  complaint 
contains  by  way  of  general  averment  the  equivalent 
of  the  first  and  third  essentials,  supra,  but  that  it  con- 
tains no  general  averment  as  to  the  town,  city  or 
township  in  which  the  plaintiff  resided  during  the  two 
years  immediately  preceding  the  filing  of  the  com- 
plaint. The  court  then  at  length  and  in  detail  set 
out  certain  specific  facts  shown  by  such  complaint 
for  the  purpose  of  showing  that  such  specific  facts 
were  the  equivalent  of  the  general  averment  required 
by  the  statute,  thereby,  in  effect,  holding  that  such 
general  statement  or  its  equivalent  is  one  of  the 
things  made  essential  by  said  statute.  This  case, 
instead  of  supporting  appellee's  contention  in  the 
case  at  bar,  impliedly,  if  not  expressly,  holds  the  con- 
trary. True,  in  the  instant  case,  the  appellee  stated 
particularly  his  residence  for  six  months  immediately 
prior  to  the  making  of  the  affidavit,  but  this  is  not  a 
compliance  with  either  the  letter  or  the  spirit  of  a 
statute  requiring  that  such  residence  b#  stated  with 
particularity  for  the  two  years  next  preceding  the  fil- 
ing of  such  affidavit.  This  is  especially  so  when  we 
look  to  the  legislative  intent  in  the  enactment  of 
such  provision,  and  appellee  concedes  that  such  in- 
tent should  be  looked  to. 

The  purpose^ and  intent  of  the  statute  being  as 
above  indicated,  viz.,  to  limit  its  operation  to  bona 
fide  residents  of  the  state,  and  to  prevent  the  procure- 
ment of  divorces  by  nonresidents  through  fraud  or 
imposition  practiced  on  the  courts,  it  places  upon 
the  plaintiff  in  such  cases  the  duty  of  stating  par- 
ticularly the  place  of  his  residence  as  therein  pro- 
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vided  for  the  full  period  of  two  years,  so  that  the 
state  tnay  be  placed  in  the  possession  of  the  facts 
from  which  it  may  protect  itself  against  the  fraud  or 
imposition  indicated. 

The  statute  requires  a  residence  in  the  county  for 
six  months  and  in  the  state  for  two  years.  These 
facts  are  jurisdictional  and  must  be  alleged  in  the 
complaint  and  proved  upon  the  trial.  The  affidavit 
required  to  be  filed  with  the  complaint  as  above  indi- 
cated was  intended  to  furnish  the  state  the  means  of 
ascertaining  whether  such  jurisdictional  facts,  re- 
quired to  be  alleged  and  proved,  were  in  fact  true. 
The  affidavit  here  involved  complied  with  the  statute 
to  the  extent  that  it  particularly  stated  appellefe's 
place  of  residence  for  the  six  months  preceding  the 
fiUng  thereof,  and  hence  furnished  the  state  the 
means  of  ascertaining  whether  the  appellee  had  re- 
sided in  the  county  the  required  six  months,  but  it 
wholly  failed  to  state  the  facts  required  by  the  statute 
which  would  have  furnished  the  state  the  means  of 
ascertaining  whether  he  had  been  a  bona  fide  resident 
of  the  state  for  two  years.  The  latter  requirement  is 
just  as  essential  and  just  as  much  a  part  of  the  statute 
as  is  the  firsf,  and  no  good  reason  could  be  given  for 
the  omission  of  either  that  would  not  equally  apply 
to  the  other,  and  to  hold  that  either  may  be  ignored 
would  render  that  provision  of  the  statute  requiring 
the  plaintiff  to  state  particularly  his  place  of  resi- 
dence  for  the  two  years  next  preceding  the  institu- 
tion  of  his  suit  for  divorce  a  nullity.  We  therefore 
conclude  that  the  affidavit,  supra,  was  not  sufficient 
in  the  respect  indicated. 

The  filing  of  said  affidavit  is  by  said  statute  made 
a  prerequisite  or  condition  precedent  to  the  right  of 
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divorce,  and  hence  any  decree  of  divorce  made 

2.     without  it  or  with  one  that  fails  to  contain  the 

essentials  of  the  statute  is  contrary  to  law. 

Fairbanks  v.  War  rum  (1913),  56  Ind.  App.  337,  345, 

351,  104  N.  E.  983,  1141 ;  Equitable,  etc.,  Ins.  Co.  v. 

Stout  (1893),  135  Ind.  444,  457,  33  N.  E.  623. 

Other  objections  are  made  to  said  affidavit,  but  our 
conclusion  as  to  that  just  considered  makes  considera- 
tion of  the  others  unnecessary. 

It  is  also  contended  that  the  appellee  failed  to  meet 
the  requirements  of  §1066,  supra,  in  that  he  failed  to 
prove  by  two  resident  householders  and  freeholders 
of  the  state- that  he  was  a  bona  fide  resident  of  the 
state  and  county  at  the  time  of  the  filing  of  his  com- 
plaint, for  the  respective  periods  required  by  the 
statute;  but  as  the  judgment  must  be  reversed  and 
a  new  trial  ordered  for  the  reason  already  indicated, 
no  good  purpose  can  be  served  by  a  determination 
of  any  question  involving  the  sufficiency  of  the  evi- 
dence. In  any  event,  the  evidence  in  all  probability 
will  be  supplemented  in  said  respect  at  another  trial. 

For  the  reasons  indicated,  the  judgment  below  is 
reversed,  with  instructions  to  the  trial  court  to  grant 
a  new  trial  and  permit  appellee  to  file  an  amended 
affidavit,  if  he  so  desires,  and  for  such  other  proceed- 
ings as  may  be  consistent  with  this  opinion. 

Note. — Reported  in  119  N.  E.  18.  Divorce :  necessity  of  alleging 
Jurisdictional  residence  in  proceeding,  12  L.  R.  A.  (N.  S.)  1107.  See 
under  (1,2)  14  Cyc  063. 
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Vandaua  Bailboad  Company  v.  Stevens. 

[No.  9,069.    Filed  January  23, 1917.    Rehearing  denied  June  1, 1917. 

Transfer  denied  March  22, 1918.] 

L  Gabbiebs. — Carriage  of  Passengers. — Complakit.'^uffloiencu. — 
BelatUm  of  Carrier  and  Passenger, — In  an  action  against  a  rail- 
road for  personal  injuries  sustained  by  plaintLfF  while  riding  on 
a  miner's  train,  a  complaint  alleging  that  "plaintiff  took  passage 

.  on  one  of  defendant's  said  passenger  trains  upon  said  railroad, 
to  be  carried"  to  a  certain  city,  is  sufficient  as  against  a  demurrer 
on  the  ground  that  it  did  not  show  that  plaintiff  was  a  passenger 
and  such  allegation  is  strengthened  rather  than  weakened  by  a 
further  averment  that  plaintiff  was  required  to  pay  only  $L50  a 
month  for  passage,    p.  241. 

2.  Appeal. — Review, — Ruling  on  Demurrer, — Scope  of  Review, — 
The  court  on  appeal,  in  reviewing  a  ruling  sustaining  a  demurrer 
to  an  answer  is  not  limited  to  the  objections  stated  in  the  memo- 
randum accompanying  the  demurrer,  but  may  consider,  for  the 
purpose  of  sustaining  the  trial  court's  ruling,  any  defects  fatal  to 
the  sufficiency  of  the  answer,   p.  247. 

3.  Gab&iebs. — Negligence. — Contracts  lAmUing  LiahiUtg, — Force 
and  Effect. — ^Although  a  common  carrier  cannot  limit  its  com- 
mon-law liability  by  any  general  notice,  it  may,  by  special  eon- 
tract  with  the  shipper,  limit  Its  liability  as  insurer,  but  in  so  far 
as  the  special  contract  attempts  to  exonerate  it  from  any  loss 
to  which  its  own  fault  or  negligence  has  contributed,  it  will  be 
treated  as  against  public  policy  and  void.    p.  252. 

4.  Gabbiebs. — Common  Carriers. — Statute. — Scope. — Section  5271 
Bums  1914,  13925  R.  S.  1881,  prescribing  the  duty  of  railroads  as 
to  rimning  trains,  etc.,  and  making  such  companies  commcm  car- 
riers, does  not  contemplate  that  every  carriage  of  passengers  and 
goods  undertaken  by  them  imder  special  contracts,  and  different 
from  that  underetaken  by,  and  required  of,  such  companies,  shall 
be  treated  as  common,  rather  than  private  carriage,    p.  253. 

5.  Gabbiebs. — Liahilitg. — Limiting  hg  Special  Contract. — A  com- 
mon carrier  cannot,  by  words  of  its  contract,  convert  itself  Into 
a  private  carrier,  where  the  transportation  undertaken  and  the 
duties  and  responsibilities  incident  thereto  are  such  as  are  ordi* 
narily  incident  to  a  common  carrier,  but  whether  in  a  particular 
case  the  common  carrier  should  be  treated  as  a  private  carrier, 
does  not  necessarily  depend  on  whether  a  special  contract  was 
entered  into  for  the  carriage,  nor  upon  the  wording  or  two- 
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visions  of  the  contract,  but  rather  upon  the  nature  and  character 
of  the  carriage  or  transportation  contracted  for,  and  whether 
the  duties  and  obligations  flowing  therefrom  are  those  which  the 
carrier  owed  to  the  individual  contractor,  as  a  common  carrier 
or  only  those  which  it  could  be  required  to  perform  as  a  private 
carrier,  p.  265. 
C.  Garbiebs. — Carriage  of  Pa8senger$. — Common  Carrier, — Limita- 
tion of  LiahiUty  hy  Contract. — -Where  a  railroad  company  ran  a 
brandi  line  from  its  main  line  to  a  coal  mine  and  operated  there- 
on regular  passenger  and  freight  trains,  and  the  owner  of  the 
mine  contracted  with  the  railroad  for  exclusive  daily  carriage  of 
the  miners  to  and  from  work,  they  in  turn  agreeing  with  the 
mine  owner  that  he  could  deduct  11.50  i)er  month  from  their 
wages  for  such  transportation,  which  wIeis  imder  the  entire  con- 
trol of  the  railroad,  the  railroad  was  a  common  carrier  of  pas- 
sengers, and  not  a  private  carrier,  so  that  it  could  not  by  contract 
limit  its  liability  as  a  common  carrier,    pp.  257,  261. 

7.  Cabbtkbb, — Negligence. — Liability, — Limiting  hy  Contract*— Ex- 
cept in  cases  where  a  passenger  is  riding  on  a  gratuitous  pass, 
a  common  carrier  of  passengers  cannot,  by  its  contract,  relieve 
itself  from  liability  for  its  own  negligence,   p.  260. 

8.  Affbal. — Review. — Harmleaa  Error. — Instructions. — ^The  giving 
of  an  instruction  which  is  open  to  criticism,  but  the  infirmities 
of  which  are  not  of  a  kind  as  would  likely  be  prejudicial  or 
harmful.  Is  not  a  ground  for  a  reversal  in  view  of  {700  Bums 
1914,  1658  R.  S.  1881,  inhibiting  reversals  for  errors  which  are 
merely  technicaL    p.  262. 

From  Knox  Circuit  Court ;  Benjamin  M.  Wil- 
loughhy,  Judge. 

Action  by  Ira  Stevens  against  Vandalia  Bailroad 
Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.   Affirmed. 

Clarence  B.  Kessenger,  Pickens,  Moores,  Davidson 
S  Pickens ,  D.  P.  Williams  and  John  G.  Williams,  for 
appellant. 

William  H.  HUl,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  for 
$500,  recovered  by  appellee  in  an  action  brought  by 
him  against  appellant  to  recover  for  personal  inju- 
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ries  alleged  to  have  been  sustained  by  him  while  on 
a  train  operated  by  appellant,  between  the  mine  of 
the  ^* Indian  Creek  Coal  and  Mining  Company/*  where 
appellee  was  employed  as  a  roiner,  and  the  city  of 
Vincennes.  The  complaint  is  in  one  paragraph  and 
proceeds  npon  the  theory  that  appellee  was  a  pas- 
senger upon  appellant's  train  when  injured,  and  that 
his  injuries  were  caused  by  appellant's  negligence. 
A  demurrer  to  the  complaint,  accompanied  by  proper 
memorandum,  was  overruled,  and  such  ruling  is  here 
assigned  as  error  and  relied  on  for  reversal. 

It  is  insisted  that  the  averments  of  the  complaint 
do  not  show  that  the  relation  of  passenger  and  carrier 
existed  between  appellant  and  appellee  at  the  time 
the  latter  received  the  injuries  of  which  he  complains. 

The  averments  of  the  complaint  necessary  to  an 
understanding  of  such  question,  and  other  questions 
hereinafter  considered,  are  in  substance  as  follows: 
Appellant  owned  and  operated  a  railroad  from  In- 
dianapoUs  to  Vincennes,  with  branch  roads  or  spurs 
leading  off  of  such  main  line.  One  of  such  spurs  left 
the  main  line  between  Bruceville  and  Bicknell  in 
Knox  county,  and  extended  into  the  Indian  Creek 
coal  mine.  In  operating  its  main  line  and  branches 
appellant  owned  and  used  thereon  a  number  of  loco- 
motive engines  and  trains  of  cars,  both  freight  and 
passenger,  and  operated  passenger  trains  thereon 
drawn  by  its  locomotive  engines.  On  February  29, 
1912,  *^ plaintiff  took  passage  on  one  of  defendant's 
said  passenger  trains  upon  said  road,  to  be  carried 
to  the  city  of  Vincennes,  Indiana;  that  he  boarded 
said  train  at  said  Indian  Creek  coal  mine ;  that  for 
passage  over  said  road  from  said  *  *  *  mine  to 
*    •    *    Vincennes    •    *    *    plaintiff  was  required 
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to  pay  *  *  *  $1.50  per  month/'  Plaintiff  board- 
ed said  train  at  said  mine  ''and  entered  the  passen- 
ger coach  near  the  front  end  *  *  *  about  twelve 
feet  from  the  *  *  *  stove  *  *  *j  that  the 
agents  of  *  *  *  defendant  set  the  air  brakes  on 
said  coach  and  then  uncoupled  the  engine  *  *  * 
and  *  •  •  did  some  switching  in  and  about  said 
mine;  that  said  coach  was  left  standing  on  a  steep 
grade  *  •  •  j  that  by  reason  of  deficient  air-brake 
equipment  and  deficient  air  connection  the  air  brakes 
on  said  coach  became  released ;  that  upon  the  releas- 
ing of  said  air  brakes  said  *  *  *  coach  and  the 
caboose  coupled  with  it  started  to  *  *  *  run 
down  grade  *  *  */ '  Immediately  upon  the  coach 
starting  to  run  down  grade  the  engine  which  had 
been  used  for  switching  was,  by  the  agents  of  *  *  * 
defendant,  run  backward  toward  said  •  *  *  coach ; 
that  said  coach  and  caboose    *    *     •    collided  With 

*  *     *    said    engine;    that    said    collision    caused 

*  *  *  plaintiff  to  be  thrown  *  *  *  about 
twelve  or  fifteen  feet  to  the  heating  stove  *  *  * 
heated  to  a  red  heat,''  etc.    (Our  italics.) 

As  against  a  demurrer  the  italicized  averments, 
supra,  make  the  complaint  sufiScient  to  withstand  ap- 
pellant's said  objection.    Indiana  Union  Trac- 

1.  tion  Co.  V.  McKinney  (1906),  39  Ind.  App.  86, 
78  N.  E.  203;  Ohio,  etc.,  R.  Co.  v.  Craucher 
(1892),  132  Ind.  275,  31  N.  E.  941;  Walther  v.  South- 
ern Pacific  Co.  (1911),  159  Gal.  769,  116  Pac.  51,  53, 
37  L.  E.  A.  (N.  S.)  235. 

We  cannot  agree  with  appellant's  contention  that 
the  effect  of  such  averment  is  destroyed  by  the  words 
which  follow,  showing  that  appellee  was  required  to 
pay  only  $1.50  a  month  for  such  passage.    The  effect 

VOL.  67—16. 
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of  tlie  latter  averment  is  to  strengthen  rather  than  to 
weaken  the  former. 

.  To  said  complaint  the  appellant  filed  an  answer  in 
three  paragraphs,  the  first  being  a  general  denial. 
The  second  paragraph  is  predicated  on  a  contract 
entered  into  between  appellant  and  the  mining  com- 
pany by  the  terms  of  which  the  appellant  undertook 
to  contract  as  a  private  carrier  to  carry  the  employes 
of  said  mine  from  their  homes  at  Vincennes  to  their 
place  of  work  at  said  mine  and  return,  with  a  pro- 
viso  to  the  effect  that  appellant  should  not  be  liable 
for  any  damages  to  any  employe  on  account  of  injury 
or  death  resulting  to  such  employe,  while  on,  or  get- 
ting on  or  off  appellant 's  said  train,  no  matter  how 
such  injuries  were  caused.  Said  paragraph  of  an- 
swer avers  that  it  was  under  and  pursuant  to  such 
contract  that  appellee  was  on  said  train  when  in- 
jured; that  appellee  had  paid  appellant  nothing  for 
his  passage;  that  the  $1.50  paid  by  him,  as  averred 
in  the  complaint,  was  paid  to  the  mining  company 
toward  the  expense  of  running  such  train,  and  for  the 
privilege  of  being  carried  thereon  to  and  from  his 
work.  Said  contract  is  made  part  of  the  answer, and 
is  as  follows : 

*^  Whereas,  Indian  Creek  Coal  &  Mining  Com- 
pany, a  corporation  under  the  laws  of  the  State 
of  Indiana,  owns  and  operates  a  coal  mine 
located  in  Knox  county.  State  of  Indiana,  on  the 
Knox  County  Coal  Branch  of  the  Vincennes  Di- 
vision of  the  Vandalia  railroad,  and 

**  Whereas,  said  Indian  Creek  Coal  &  Mining 
Company  haB  requested  Vandalia  Bailroad  Com- 
pany, a  consolidated  corporation  organized  and 
existing  under  the  laws  of  the  states  of  Indiana 
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and  Illinois^  to  furnish  said  Indian  Creek  Coal 
&  Mining  Company  special  facilities  for  getting 
miners  living  in  the  city  of  Vincennes  and  the 
immediate  vicinity,  and  employed  by  said  coal 
company,  to  and  from  said  mine,  and, 

**  Whereas,  said  Vandalia  Eailroad  Company 
is  not  a  common  carrier  of  passengers  for  hire 
over  said  branch  of  its  Vincennes  division  and 
does  not  operate  any  passenger  trains  thereon, 
and  is  not  willing  to  do  so,  and, 

*^  Whereas,  said  Vandalia  Eailroad  Company 
is  willing,  in  the  capacity  of  private  carrier,  but 
not  otherwise,  to  furnish,  upon  the  terms  and 
conditions  hereinafter  set  forth,  said  Indian 
Creek  Coal  &  Mining  Company  with  the  facili- 
ties desired  by  it  for  getting  its  miners  to  and 
from  said  coal  mine ; 

**Now,  therefore,  this  agreement  made  and  en- 
tered into  by  and  between  said  Vandalia  Rail- 
road Company,  hereinafter  designated  Railroad 
Company,  and  said  Indian  Creek  Coal  &  Mining 
Company,  hereinafter  designated  Mining  Com- 
pany, witnesseth: 

**1.  In  Consideration  of  the  premises  and  of 
the  covenants  and  agreements  hereinafter  set 
forth  to  be  by  the  Coal  Company  kept  and  per- 
formed; the  Railroad  Company  in  the  capacity 
of  a  private  carrier,  and  not  otherwise,  hereby 
covenants  and  agrees  that  it  will,  as  soon  as  pos- 
sible after  the  execution  of  this  agreement,  fur- 
nish the  Coal  Company  a  sufficient  number  of 
cars  and  an  engine  and  triain  crew  to  haul  and 
handle  the  same,  and  will  run  such  engine  and 
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cars  as  a  train  of  the  coal  company  between  said 
city  of  Vincennes  and  said  coal  mine. 

*  *  A  blue  print,  showing  the  route  of  said  train 
between  the  points  named,  is  hereto  attached  as 
an  exhibit  marked  **A*'  and  for  the  purpose  of 
identification,  is  signed  by  the  chief  engineer  of 
the  railroad  company  and  by  the  president  of 
the  coal  company. 

**Said  cars  shall  be  used  by  said  coal  com- 
pany for  the  sole  purpose  of  carrying  miners 
employed  by  the  coal  company  between  the  said 
city  of  Vincennes  and  its  said  coal  mine. 

**The  Railroad  Company  will  furnish  to  the 
coal  company  a  sufficient  number  of  cars  to  carry 
each  working  day  the  said  miners  employed  at 
its  said  mine  and  will  haul  for  the  coal  company 
said  cars  in  a  train,  which  shall  leave  the  Union 
Station  in  said  city  of  Vincennes  in  the  morning 
of  each  working  day  and  run  to  said  mine  and 
shall  return  from  said  mine  to  said  Union  Sta- 
tion in  the  afternoon  of  each  working  day.  Pro- 
vided, always,  however,  that  said  train  shall  not 
run  on  any  day  other  than  a  working  day  and 
that  said  train  shall  not  make  more  than  one 
round  trip  each  working  day. 

**2.  In  consideration  of  these  premises  the 
Coal  Company  hereby  covenants  and  agrees  to 
pay  to  the  Railroad  Company  the  sum  of  five 
hundred  dollars  ($500)  per  month  for  each  and 
every  month  during  the  continuance  of  this 
agreement,  provided,  always,  however,  that  if  the 
number  of  persons  on  said  train  to  or  from  said 
mine  on  said  working  day  during  any  month  ex- 
ceeds five  hundred  (500)  the  coal  company  will 
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pay  to  the  Bailroad  Company  for  that  month  an 
additional  smn  of  one  dollar  ($1.00)  for  each  per- 
son so  handled  in  excess  of  five  hundred,  and  pro- 
vided further  that  no  reduction  for  any  cause 
whatever  shall  in  any  month  be  made  from  said 
monthly  payment  of  five  hundred  dollars  ($500). 

^*A1I  sums  which  the  coal  company  hereby 
agrees  to  pay  to  the  Bailroad  Company  shall  be 
so  paid  on  or  before  the  fifteenth  (15th)  day  of 
each  month  for  the  preceding  month, 

"3.  As  a  part  of  the  consideration  moving  to 
the  railroad  company  for  its  performance  of  this 
agreement  and  as  an  express  condition  thereof 
the  coal  company  agrees  that  the  railroad  com- 
pany shall  not  be  liable  in  any  event  to  any  one 
for  any  damages  claimed  on  account  of  personal 
injuries  received  by  any  one  while  being  carried 
in  said  cars  or  while  boarding  said  cars  or  alight- 
ing therefrom,  nor  for  any  death  resulting  from 
such  injuries,  nor  from  any  loss  of  or  (damage  to 
property  that  may  be  carried  on  said  cars  for 
said  coal  company,  or  for  any  of  the  miners  rid- 
ing in  said  cars,  even  though  such  injuries,  loss 
or  damage  be  caused  by  the  negligence,  gross  or 
otherwise,  of  the  railroad  company  or  its  em- 
ployes but  the  coal  company  does  not  guarantee 
the  non  liability  of  the  railroad  company  as 
above  provided. 

*  *  4.  This  agreement  may  be  terminated  at  any 
time  by  either  of  the  parties  hereto  giving  to  the 
other  party  three  months'  written  notice  of  its 
intention  to  terminate  the  same.  * ' 

The  third  paragraph  of  answer  contains  averments 
substantially  the  same  as  the  second,  and,  in  addition, 
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avers  that  after  said  contract  had  been  entered  into 
between  appellant  and  the  mining  company,  the  ap- 
pellee while  in  the  employ  of  said  mining  company 
entered  into  a  contract  as  follows : 

^<  Miners  Agreement  and  Belease. 

*  *  In  order  to  obtain  the  benefit  of  being  carried 
to  and  from  my  work  on  a  miners'  train  which 
Indian  Creek  Coal  and  Mining  Company  pro- 
poses shall  be  run  between  the  city  of  Vincennes, 
Indiana,  and  the  coal  mine  operated  by  that  com- 
pany on  the  Knox  County  Coal  Branch  of  the 
Vincennes  Division  of  the  Vandalia  Railroad  for 
the  joint  accommodation  of  the  Indian  Creek 
Coal  and  Mining  Company,  and  the  men  em- 
ployed by  it  at  said  mine,  I,  the  undersigned, 
hereby  agree  to  contribute  out  of  my  wages  one 
dollar  and  fifty  cents  ($1.50)  per  month  toward 
the  expense  of  running  said  train,  to  be  retained 
by  said  Indian  Creek  Coal  and  Mining  Company, 
and  to  assume  all  risk  of  personal  injury  or  death, 
and  all  damage  to  or  loss  of  property  while  rid- 
ing on  said  train,  or  in  boarding  the  same  or 
alighting  therefrom,  and  I  hereby  fully  release 
and  discharge  said  Coal  Company  and  any  other 
person,  persons  or  corporation  connected  with  or 
concerned  in  the  running  of  said  train  from  any 
and  all  liability  for  damages  on  account  of  my 
personal  injury  or  death,  or  damage  to  or  loss 
of  property  sustained  while  I  am  riding  on  said 
train  or  boarding  the  same  or  alighting  there- 
from, or  resulting  in  any  manner  whatsoever 
from  the  running  and  operation  of  said  train. 

'*  Dated  this  12th  day  of  January,  A,  D.  1912.'' 
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A  demurrer  was  sustained  to  each  of  these  para- 
graphs of  answer,  and  these  rulings  are  assigned  as 
error  and  relied  on  for  reversal.  A  motion  for  new 
trial  filed  hy  appellant  was  overruled,  and  this  ruling 
is  also  assigned  as  error  and  relied  on  for  reversal. 

In  answer  to  appellant's  contention  that  the  court 
erred  in  sustaining  the  demurrers  to  each  of  its  af- 
firmative paragraphs  of  answer,  the  appellee  urges 
the  several  objections  to  such  answers  stated  in  the 
respective  memoranda  accompanying  each  of  said 
demurrers. 

Either  of  said  objections,  or  in  fact  any  objection, 

though  not  contained  in  the  memoranda,  which  is 

fatal  to  the   suflSciency  of  such  answers,  is 

2.  available  for  the  purpose  of  justifying  the  rul- 
ing of  the  trial  court,  sustaining  such  demur- 
rers. Bruns  v.  Cope  (1914),  182  Ind.  289,  296,  105 
N.  E.  471, 474. 

One  ground  upon  which  appellee  justifies  such  ac- 
tion of  the  trial  court  is  that  the  respective  contracts 
upon  which  such  answers  are  based  are  against  pub- 
lic policy  and  void.  The  disposition  of  the  questions 
presented  by  this  ground  of  objection  to  such  an- 
swers, if  in  accord  with  appellee 's  contention,  will  not 
only  render  unnecessary  a  consideration  of  the  other 
objections,  but  will  also,  in  effect,  dispose  of  all  ques- 
tions presented  by  the  appeal  except  possibly  an  ob- 
jection to  one  of  the  instructions. 

Back  of  the  question  suggested,  two  questions  are 
primarily  involved,  viz.:  (1)  The  relation  which  ap- 
pellant sustained  to  appellee,  whether  that  of  a  com- 
mon carrier  or  that  of  a  private  carrier;  (2)  the  lia- 
bility of  such  carriers  generally  and  the  extent  to 
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which  public  policy  will  permit  a  limitation  of  such 
liability. 

The  latter  question  will  be  first  considered.  **The 
decisions  of  the  courts  as  to  the  right  of  the  carrier 
of  passengers  to  limit  his  liability  for  the  neglect  of 
that  care  and  circumspection  which  the  law  requires 
of  him  have  followed  almost  the  same  course  as  those 
upon  the  right  of  the  carrier  of  goods  to  guard  him- 
self by  contract  with  the  bailor  against  the  conse- 
quences of  his  negligence ;  and  the  same  diversity  as 
to  the  validity  of  such  contracts  and  the  extent  to 
which  they  may  provide  against  the  carrier  ^s  liabil- 
ity, when  they  are  allowed,  is  to  be  found/*  2  Hutch- 
inson, Carriers  (3d  ed)  ^1072,  p.  1245.  It  follows 
that  many  of  the  cases  herein  cited  and  referred  to 
are  cases  which  discuss  and  define  the  right  of  such 
carriers  in  the  n[iatter  of  limiting  liability  for  injury 
to,  or  loss  of,  goods  received  by  them  for  transpor- 
tation. 

Originally,  at  common  law,  a  common  carrier  was 
held  liable  for  all  losses  which  did  not  fall  within  the 
excepted  cases  of  **the  act  of  God  or  of  the  public 
enemy,'*  while  the  bailee  or  private  carrier  was  held 
liable  only  for  the  losses  resulting  from  a  neglect  of 
ordinary  care.  Davidson  v.  Graham  (1853),  2  Ohio 
St.  131,  134;  Railroad  Co.  v.  Lockwood  (1873),  17 
Wall.  357,  21  L.  Ed.  627,  and  cases  there  cited. 

The  liabilities  of  a  common  carrier  may  be  divided 
into  two  classes :  one,  the  liability  for  losses  by  neg- 
lect, which  is  the  liability  of  a  bailee  or  private  car- 
rier; the  other,  a  liability  for  losses  by  accident  or 
other  unavoidable  occurrence.  Steele  v.  Totunsend 
(1861),  37  Ala.  247,  79  Am.  Dec.  49;  RaUroad  Co.  v. 
Lockwood,  supra,  21  L.  Ed.  635. 
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The  only  elements  necessary  to  create-  liability 
against  the  common  carrier^  under  the  common  law 
as  originally  declared,  was  the  delivery  of  the  prop- 
erty to  the  carrier  by  the  shipper,  and  a  failure  to 
deliver  on  the  part  of  such  carrier.  The  reason  as- 
signed for  the  peculiar  duty  and  high  responsibility 
thus  imposed  on  such  carriers  was  the  public  charac- 
ter of  their  employment,  the  extensive  control  which 
they  exercised  over  the  property  carried,  and  the  fa- 
cilities at  their  command  for  securing  immunity  for 
a  breach  of  their  trust.  In  the  first  half  of  the  eight- 
eenth century  the  rigidity  of  this  rule  was  somewhat 
relaxed,  by  the  English  courts,  by  certain  innovations 
sanctioned  by  said  courts,  which  permitted  such  car- 
riers to  limit  their  liability  by  notice,  even  though 
general,  if  brought  to  the  knowledge  of  the  shipper. 
These  innovations  became  so  frequent,  and  their  evil 
consequences  so  manifest,  that  expressions  of  regret 
from  many  eminent  judges,  both  of  England  and 
America,  on  account  of  the  sanction  given  such  inno- 
vations by  the  courts,  will  be  found  in  the  cases  herein 
cited.  To  correct  these  evils  Parliament,  in  1854, 
passed  the  Railway  and  Traffic  Act,  the  seventh  sec- 
tion of  which  provides  as  follows :  **That  every  rail- 
way company,  canal  company,  and  railway  and  canal 
company  shall  be  liable  for  the  loss  of,  or  any  injury 
to,  any  horse,  cattle  or  other  animal,  or  to  any  article, 
goods  or  things  in  the  receiving,  forwarding  or  deliv- 
ering thereof  occasioned  by  the  neglect  or  default  of 
such  company  or  its  servants,  notwithstanding  any 
notice,  conditions  or  declaration  made  and  given  by 
such  company  contrary  thereto,  and  that  no  special 
contract  between  such  parties  and  any  other  parties 
in  the  premises  shall  be  binding  upon  or  affect  such 


250  APPEUiATE  GOUBT  OF  INDIANA 

Vandalia  R.  Ck).  i;.  Steyens— 67  Ind.  App.  238. 

party,  unless  the  same  shall:  (1)  Be  reduced  to  writ- 
ing; (2)  Be  signed  by  the  owner  or  person  delivering 
the  animal  or  goods;  and  (3)  Be  adjudged  by  the 
Court  or  Judge  before  whom  any  question  relating 
thereto  shall  be  made,  to  be  just  and  reasonable/' 

Since  the  passage  of  this  act  the  English  courts 
have  generally  held  that  by  special  contract  the  com- 
man  carrier  may  exonerate  itself  from  the  responsi- 
bility of  insurance,  but  cannot  free  itself  ^'from  the 
obligation  to  use  due  care  for  the  safe  transportation 
and  delivery  of  the  animal  or  thing  to  he  delivered.'^ 
Railroad,  Co.  v.  Lockwbod,  supra,  and  cases  there 
cited. 

The  courts  of  this  country  generally  refused  to  give 
sainction  to  the  doctrine,  announced  by  the  English 
courts,  which  recognized  that  by  a  general  notice, 
brought  to  the  knowledge  of  the  shipper,  the  common 
carrier  might  relieve  itself  from  liability  on  the  the- 
ory of  the  implied  assent  of  the  owner  of  the  goods 
to  the  terms  prescribed  by  such  carrier  in  such  notice 
{Graham  S  Co.  v.  Davis  <&  Co.  [1854],  4  Ohio  St.  362, 
377, 62  Am.  Dec.  285,  289) ;  but  a  difiFerent  conclusion 
was  Reached  in  cases  where  the  shipper  expressly 
agreed  to  the  limitation  of  liability  and  permitted  it  to 
be  made  a  part  of  his  contract  of  shipment.  In  such 
cases  the  great  weight  of  authority  in  this  country  is 
not  substantially  different  from  that  recognized  and 
expressed  by  the  English  courts  since  the  passage,  by 
Parliament,  of  the  traflSc  and  transportation  act  re- 
ferred to  supra;  that  is  to  say,  the  courts  now  gen- 
erally recognize  that  the  shipper  may,  if  he  so  desires, 
agree  to  any  limitation  of  that  part  of  a  liability 
designed  for  his  security  a/nd  affecting  him  alone. 
However,  as  before  indicated,  **the  common-law  ex- 
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ception  to  the  common  carrier's  liability,  which  ex- 
empts only  those  losses  arising  from  the  act  of  God, 
was  well  settled  to  include  only  those  inevitable 
causes  of  loss  into  which  no  human  agency  could 
have  entered/'  This  left  the  carrier  liable  as  an 
insurer  for  many  losses,  equally  inevitable,  and  which 
no  care  or  prudence  on  his  part  could  have  prevented. 
No  one  but  the  owner  of  the  goods  could  have  any 
interest  in  this  liability ;  and  as  its  renunciation  had 
no  tendency  to  relax  the  vigilance  which  such  carrier 
owed  to  others,  the  owner  was  at  liberty  to  surrender 
.  it.  But  he  had  no  power  to  stipulate  for  what  was 
immoral  in  its  tendency,  or  to  take  from  the  carrier 
any  of  the  motives  to  the  faithful  discharge  of  his 
pubUc  duty,  and,  consequently,  could  not  reUeve  him 
from  the  consequences  of  his  own  negligence  or  care- 
lessness. 

"There  is  nothing  in  which  the  public  have  a 
deeper  interest,  than  in  the  careful  and  prudent  man- 
agement of  public  conveyances,  and  no  higher  moral 
obligation,  than  rests  upon  those  entrusted  with  the 
control  of  dangerous  forces,  to  discharge  their  duties 
with  care  and  skill.  Upon  it  the  safety  of  thousands 
of  lives,  and  millions  of  property,  daily  depends. 

*  *  Now,  one  of  the  strongest  motives  for  the  faithful 
performance  of  these  duties,  is  found  in  the  pecuni- 
ary responsibility  which  the  carrier  incurs  for  the 
failure.  It  induces  him  to  furnish  safe  and  suitable 
equipments,  and  to  employ  careful  and  competent 
agents.  A  contract,  therefore,  with  one  to  relieve 
him  from  any  part  of  this  responsibility,  reaches  be- 
yond the  person  with  whom  he  contracts,  and  affects 
all  who  place  their  persons  or  property  in  his  cus- 
tody.   It  is  immoral,  because  it  diminishes  the  mo- 
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tives  for  the  performance  of  a  high  moral  duty ;  and 
it  is  against  public  policy,  because  it  takes  f r6m  the 
public  a  part  of  the  security  they  would  otherwise 
have/'  Graham  &  Co.  v.  Davis  £  Co.,  supra;  David- 
son V.  Graham,  supra;  Railroad  Co.  v.  Lockwood, 
supra,  21  L.  Ed.  627,  632. 

An  examination  of  these  cases  and  those  referred 

to  therein  will  show  that  the  great  weight  of  authority 

in  this  country,  Indiana  included,  is  to  the  ef- 

3.  feet  that,  whatever  doubt  may  have  once  been 
entertained  on  the  subject,  it  is  now  well  set- 
tled that,  although  a  common  carrier  cannot  limit 
the  liability  which  the  conmion  law  devolves  on  him, 
by  any  general  notice,  he,  by  special  contract  with 
the  shipper,  may  limit  his  liability  as  an  insurer,  and 
thereby  exonerate  himself  from  responsibility  for 
losses  arising  from  causes  over  which  he  has  no  con- 
trol, but  in  so  far  as  his  special  contract  attempt;8 
to  exonerate  him  from  any  loss  to  which  his  own 
fault  or  negligence  has  contributed,  it  will  be  treated 
as  against  public  policy  and  void.  Graham  (&  Co.  v. 
Davis  &  Co.,  supra;  Davidson  v.  Graham,  supra; 
Michigan,  etc.,  R.  Co.  v.  Heat  on  (1871),  37  Ind.  448, 
10  Am.  Rep.  89;  Adams  Express  Co.  v.  Fendrick 
(1871),  38  Ind.  150;  Terre  Haute,  etc.,  R.  Co.  v.  Sher- 
wood (1892),  132  Ind.  129,  31  N.  E.  781, 17  L.  E.  A. 
339,  32  Am.  St.  239 ;  Indianapolis,  etc.,  R.  Co.  v*  For- 
sythe  (1892),  4  Ind.  App.  326,  29  N.  E.  1138;  Reid  v. 
EvansvUle,  etc.,  R.  Co.  (1894),  10  Ind.  App.  385,  35 
N.  E.  703,  53  Am.  St.  391. 

As  before  indicated,  the  liability  upon  which  ap- 
pellee's action  is  predicated  is  alleged  to  have  re- 
sulted from  appellant's  negligence.  The  action 
sounds  in  tort  and  not  in  contract.    The  liability  of 
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an  insurer  is  not  involved  It  follows  that  the  con- 
tracts upon  which  said  answers  are  based  constitute 
no  defense  to  appellee's  cause  of  action,  if,  in  fact, 
the  appellant  sustained  toward  the  appellee,  at  the 
time  of  his  injury,  the  relation  of  a  common  carrier, 
rather  than  that  of  a  private  carrier. 

It  is  conceded  by  appellee  that  public  policy  is  not 
involved  in  contracts  of  this  character  when  entered 
into  between  a  passenger  and  a  private  carrier,  and 
that  the  limitation  of  liability  here  involved  is  legal 
and  valid  if  the  contract  is  to  be  construed  as  one  be- 
tween a  passenger  and  a  private  carrier.  In  this 
connection  see  Louisville,  etc.,R.  Co.  v.  Keefer  (1896), 
146  Ind.  21,  34,  44  N.  E.  796,  38  L.  E.  A.  93,  58  Am. 
St.  348;  Pittsburgh,  etc.,  R.  Co.  v.  Mdhoney  (1897), 
148  Ind.  196, 200, 46  N.  E.  917, 47  N.  E.  464, 40  L.  E.  A. 
101,  62  Am.  St.  503,  and  cases  cited ;  Cleveland,  etc., 
R.  Co.  V.  Henry  (1907),  170  Ind.  94,  99, 100,  83  N.  E. 
710. 

We  next  address  our  inquiry  to  this  phase  of  the 
question.  It  is  insisted  by  the  appellant  that  the 
contracts  under  consideration,  by  their  express  terms, 
show  that  appellant  contracted  as  a  private  carrier 
and  not  as  a  public  carrier,  and  that  the  cases  just 
cited,  involving  similar  contracts  between  public  car- 
riers and  express  and  show  companies,  are  conclusive 
of  the  question  involved,  and  in  favor  of  appellant's 
contention  that  its  contract  is  valid. 

On  the  other  hand,  it  is  contended  by  appellee,  in 

effect,  that  railroad  companies  are,  in  Indiana,  made 

common  carriers  by  statute  (§5271  Burns  1914, 

4.     §3925  E.  S.  1881;  Pennsylvania  Co.  v.  Clark 

[1891],  2  Ind.  App.  146,  151,  27  N.  E.  586,  28 

N.  E.  20)  and  that  they  cannot,  by  the  form  of  their 
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contract,  make  themselves  private  carriers,  that  the 
instant  case  is  not  different  from  those  involving  a 
a  drover's  pass,  and  should  be  controlled  by  those 
cases.  Ohio,  etc.,  R.  Co.  v.  Selhy  (1874),  47  Ind.  471, 
17  Am.'  Eep.  719;  Louisville,  etc.,  R.  Go.  v.  Faylor 
(1890),  126  Ind.  126,  25  N.  E.  869;  Lake  Shore,  etc., 
R.  Go.  V.  Teeters  (1905),  166  Ind.  335,  77  K  E.  599, 
5  L.  B.  A.  (N.  S.)  425;  Pittsburgh,  etc.,  R.  Go.  v. 
Brown  (1912),  178  Ind.  11,  97  N.  E.  145, 98  N.  E.  625. 

We  first  consider  appellee 's  contention.  While  ex- 
pressions may  be  found  in  some  jurisdictions  having 
statutes  somewhat  similar  to  our  statute,  supra  (see 
Walther  v.  Southern  Pctcific  Go.,  supra,  and  cases 
there  cited)  lending  support  to  appellee's  contention, 
and  while  our  statute  must  be  treated  as  conclusive  of 
the  character  of  the  relation  sustained  by  railroad 
companies  and  the  public  generally  in  the  matter  of 
the  business  of  transportation  of  freight  and  passen- 
gers as  usually  carried  on  by,  and  required  of,  such 
companies  under  the  general  rules  and  regulations 
controlling  them,  yet  we  do  not  understand  that  by 
such  statute  the  legislature  intended  that  each  and 
every  carriage  of  passengers  and  goods,  undertaken 
by  such  companies  under  special  contracts,  and  dif- 
ferent from  that  usually  undertaken  by,  and  required 
of  such  companies,  should  be  treated  as  a  common 
carriage  rather  than  a  private  carriage.  It  may  be 
added,  also,  that  the  facts  appearing  in  the  complaint 
and  answers  in  this  case  are  such  as  to  distinguish  it 
from  the  cases,  supra,  involving  drovers '  passes. 

On  the  other  hand,  we  cannot  agree  with  the  ap- 
pellant's contention,  that  the  common  carrier  may, 
by  the  words  of  its  contract,  convert  itself  into  a  pri- 
v^ate  carrier,  where  the  transportation  undertaken 
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and  the  duties  and  responsibilities  incident 
5.     thereto  are  such  as  are  ordinarily  incident  to  a 
conmion  carrier,  and  we  are  also  of  the  opinion 
that  the  facts  appearing  in  this  case  distinguish  it 
from  the  cases  involving  injuries  to  express  messen- 
gers and  show  employes,  cited  supra. 

**A  common  carrier  may,  however,  undoubtedly 
become  a  private  carrier  or  bailee  for  hire,  when 
as  a  matter  of  acconunodation  or  special  engage- 
ment, he  undertakes  to  carry  something  which  it 
is  not  his  business  to  carry'';  but  whether  in  the 
particular  case  the  common  carrier  should  be  treated 
as  private  carrier,  does  not  necessarily  depend  on 
whether  a  special  contract  was  entered  into  for  the 
carriage,  nor  upon  the  wording  or  provisions  of  such 
contract,  but  rather  upon  the  nature  and  character 
of  the  carriage  or  transportation  contracted  for,  and 
whether  the  duties  and  obligations  flowing  therefrom 
are  those  which  such  carrier  owes  to  such  individual 
contractor  as  a  common  carrier,  or  only  those  which 
such  carrier  could  be  required  to  perform  as  a  private 
carrier.  1  Hutchinson,  Carriers  (3d  ed.)  §44;  Cleve- 
land, etc.,  R.  Co.  V.  Henry,  supra,  99 ;  Parrill  v.  Cleve- 
land, etc.,  R.  Co.  (1899),  23  Ind.  App.  638,  652,  55 
N.  E,  1026;  Terre  Haute,  etc.,  R.  Co.  v.  Sherwood, 
supra,  134 ;  Railroad  Co.  v.  Lockwood,  supra. 

The  business  of  common  carriage  by  rail,  while  it 
contemplates  the  carriage  of  persons  and  property 
generally,  yet  it  also  contemplates  that  such  passen- 
gers and  property  will  be  carried  on  trains  made  up 
by  the  carrier,  and  entirely  under  its  supervision  and 
control  and  subject  to  the  usual  and  ordinary  regu- 
lations governing  such  transportation.  It  is  no  part 
of  the  duty  of  a  common  carrier,  as  such,  to  carry 
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the  property  of  shippers  in  their  (the  shippers)  cars, 
with  the  shippers  in  charge,  at  such  times  as  the 
shipper  demands,  nor  are  such  carriers  required  to 
give  to  the  shipper  any  particular  car  for  goods  to  be 
carried  with  an  agent  of  the  shipper  in  charge. 

The  express  messenger  cases  and  show  employe 
cases,  cited  supra,  are  cases  where  the  shipper  de- 
manded and  was  given  a  carriage  and  transportation 
entirely  different  from  that  extended  to  the  shipping 
public  generally.  The  express  company  in  those  cases 
asked  and  obtained  a  combined  carriage  of  property 
and  the  agent  in  charge  thereof  and  demanded  and 
obtained  space  for  such  carriage  in  a  particular  car, 
and  obtained  privileges  in  connection  with  such  trans- 
portation which  are  not  demanded  by,  or  given  to,  the 
ordinary  shii>per. 

While  the  express  company  is  itself  a  common  car- 
rier, and  owes  to  the  public  the  duties  of  such  a  car- 
rier, it  cannot  demand  or  obtain  from  another  com- 
mon carrier,  transportation  of  its  property,  different 
from  that  which  the  other  carrier  owes  to  the  ship- 
ping public  generally,  except  by  special  contract  for 
the  special  carriage  -desired.  Such  carriage  has 
always  been  by  special  contract,  and  has  likewise 
been  recognized  as  private  carriage  rather  than  com- 
mon carriage.  Louisville,  etc.,  R.  Co.  v.  Keefer,  supra, 
and  cases  cited;  Express  'Cases  (1885),  117  TJ.  S.  1, 
6  Sup.  Ct.  542,  628,  29  L.  Ed.  802. 

So,  also,  with  the  show  cases,  supra.  The  trans- 
poration  was  a  mixed  transportation  of  property  and 
persons,  in  cars  owned  by,  and  under  the  supervision, 
management  and  control  of  the  show  company.  It  is 
a  kind  of  transportation  which  the  railroad  company 
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does  not  owe  to,  and  which  is  not  given  to  the  public 
generally. 

In  such  respects,  the  express  messenger  cases  and 
the  show  employe  cases  are  "wholly  different  from  the 

instant  case.    In  the  instant  case,  the  branch 
6.     line  of  road  over  which  the  train  in  question 

was  being  operated  when  appellee  was  in- 
jured was  appellant's  own  line  of  road.  It  was  a 
branch  run  by  it  to  said  mines.  It  was  used  by 
appellant  in  connection  with  its  business  as  a  common 
carrier  for  the  transportation  of  the  product  of  said 
mines.  In  this  connection,  we  suggest  the  query 
whether,  by  a  proper  proceeding  before  the  Public 
Service  Commission,  appellant  might  not  have  been 
required  to  furnish  transportation  over  its  said 
branch  to  the  workers  in  said  mine,  but  whether  this 
be  so  or  not,  we  need  not  and  do  not  decide.  Appel- 
lant did  furnish  such  transportation.  As  a  common 
carrier  operating  such  branch  road  and  engaged  in 
hauling  and  transporting  over  such  branch  road  the 
products  of  said  mines,  appellant  was,  as  such  com- 
mon carrier,  interested  in  having  said  mines  oper- 
ated, and  hence  interested  in  seeing  that  the  miners 
who  operated  such  mines  were  provided  with  a  means 
of  transportation  to  and  from  their  work.  Under 
these  circumstances,  appellant  furnished  such  trans- 
portation. The  contract  under  which  such  transpor- 
tation is  furnished  is  not  a  contract  for  mixed  trans- 
portation, or  for  transportation  over  the  shipper's 
road,  or  of  the  shipper's  employes  and  property  in 
the  shipper's  car,  or  for  space  in  a  particular  car,  but 
is  a  contract  to  carry  passengers  only,  in  appellant's 
own  cars,  over  its  own  road,  operated  by  its  own 

VOL.  67—17. 
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men,  for  a  consideration  to  be  governed  by  the  num- 
ber of  passengers  carried.  Appellant's  business  is 
that  of  a  common  carrier,  and  in  the  instant  case  it 
had  complete,  undivided  and  unrestricted  manage* 
ment,  control  and  direction  of  every  element  that  en- 
tered into  such  transportation,  including  road,  road- 
bed, cars,  locomotive  and  all  employes  connected  with 
the  operation,  of  such  train,  and  hence  it  was  respon- 
sible for  and  had  the  power  to  control  and  guard 
against  every  element  of  negligence  which  might  ex- 
pose such  passengers  to  any  danger  that  might  be 
avoided  by  the  exercise  of  that  high  degree  of  care, 
which  the  law  in  such  cases  imposes  on  the  common 
carrier.  For  a  court,  under  such  circmnstances,  to 
permit  such  a  carrier  to  avoid  the  obligations  and 
duties  of  a  common  carrier,  on  the  ground  that  in 
the  particular  instance  it  had  contracted  as  a  private 
carrier,  in  our  judgment,  would  be  the  equivalent  of 
the  court's  giving  its  sanction  and  approval  to  eva- 
sion. 

The  passengers  to  be  carried  were  not  in  the  cars 
of  the  mining  company,  nor  were  they  in  charge  of 
any  property  of  the  mining  company  in  such  cars,  and 
had  nothing  to  do  with  the  management  or  control  of 
said  cars  or  any  property  therein.  Indeed,  appellee, 
when  he  entered  said  car,  was  not  then  in  the  service 
of  the  mining  company.  His  day's  work  at  the  mine 
began  after  leaving  appellant's  car  in  the  morning, 
and  ended  before  entering  it  in  the  evening.  He  en- 
tered the  car  as  appellant's  passenger,  and  not  as 
the  mining  con^pany's  employe  to  take  charge  of  its 
property  or  to  perform  any  service  for  it  His  rela- 
tion to  appellant  bore  no  resemblance  to  that  of  one 
of  its  employes,  as  in  the  express  messenger  cases. 
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Bates  V.  Old  Colony  Railroud  (1888),  147  Mass.  255, 
267, 17  N.  E.  633. 

Transportation  of  himself  was  the  only  object  for 
which  appellee  entered  appellant  *s  train.  His  em- 
ployment at  the  mine  may  have  made  necessary  the 
transportation,  but  when  he  entered  the  train  he  did 
not  do  so  as  the  employe  of  the  miniiig  company,  nor 
to  do  any  service  for  it.  Omitting  any  words  which 
tend  to  obscnre,  rather  than  illuminate,  the  real  char- 
acter  and  purpose  of  the  contract,  neither  it  nor  the 
transportation  provided  for  therein  contained  any 
element  not  common  to  any  transportation  of  passen- 
gers by  a  common  carrier,  except  that  such  contract 
is  for  transportation  between  a  regular  station  and 
a  mine,  instead  of  between  regular  stations,  and 
the  mining  company  acted  as  an  intermediary  for 
the  making  of  the  contract,  and  the  collecting  of  the 
fares.  These  elements  are,  in  our  judgment,  of  little 
importance  in  determining  whether,  as  to  such  con- 
tract, appellant  should  be  regarded  as  a  common  car- 
rier. They  might  with  equal  propriety  be  inserted  in 
any  contract  for  passage  on  excursion  trains  run  to 
some  point  other  than  a  passenger  station  and  ar- 
ranged for  by  any  one  other  than  the  carrier.  Mr. 
Hutchinson  closes  the  paragraph  of  his  work,  from 
which  we  quoted  above,  with  the  following  words: 
*'But  it  may  now  be  stated  to  be  the  decidedly  pre- 
vailing doctrine  in  this  country  that  a  passenger  car- 
rier cannot  contract  against  the  consequences  of  his 
own  negligence  when  the  carriage  of  the  passenger 
himself  is  the  subject  of  the  contract.^'  2  Hutchinson, 
Carriers  §1072,  pp.  1245,  1246. 

Our  examination  of  the  cases  herein  cited,  as  well 
as  many  others,  confirms  this  statement,  unless  it  can 
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be  said  that  the  acceptance  of  a  gratuitous  pass 

7.  is  a  contract  within  the  meaning  of  that  word 
as  above  used. 

Many  jurisdictions,  Indiana  included,  hold  that  one 
who  accepts  a  gratuitous  pass,  accepts  with  its  bene- 
fits its  burdens  also,  including  a  release  of  liability 
for  injury  resulting  from  the  carrier's  negligence. 
Payne  v.Terre  Haute,  etc.,  R.  Co.  (1901),  157  Ind.  616, 
62  N.  E.  472,  56  L.  E.  A.  472 ;  Indianapolis  Traction, 
etc.,  Co.  V.  Klentchy  (1906),  167  Ind.  598, 79  N.  E.  908, 
10  Ann.  Cas.  869;  Malott  v.  Weston  (1912),  51  Ind. 
App.  572,  98  N.  E.  127;  6  Cyc  579,  and  cases  cited 
under  note  53. 

This  is  the  only  class  of  cases  which  we  have  been 
able  to  find  where  a  limitation  of  liability  was  allowed 
to  defeat  an  action  for  injuries  caused  by  the  car- 
rier's negligence,  where  the  contract  for  carriage  was 
with  a  conmion  carrier  for  passenger  carriage  only, 
and  the  means  of  carriage,  including  road,  cars,  loco- 
motive power  and  those  operating  the  train,  were  un- 
der the  complete  supervision  and  control  of  such  car- 
rier. And,  when  we  take  into  account  the  fact  that 
the  only  contract  upon  which  the  passenger  bases  his 
right  to  be  upon  the  train,  in  such  a  case,  is  gratuitous, 
and  consider  the  reasoning  upon  which  these  cases 
are  based,  it  is  doubtful  whether  they  can  be  said  to 
constitute  an  exception  to  the  doctrine,  supra,  an- 
nonnced  by  HntcHnson.  There  is  no  hardship  in  this 
doctrine,  and  many  strong  reasons  unite  to  com- 
mend it. 

That  there  is  strong  reason  that  such  should  be  the 
holding  of  the  courts  is  found  in  the  expressions  of 
regret  of  various  eminent  judges,  before  referred  to 
in  connection  with  the  innovations  permitted  in  the 
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common-law  rule*  Upon  this  subject,  the 
6.  court,  in  the  case  of  Baker  v.  Brinson  (1855), 
9  Bich.  (S.  C.)  201,  202,  said:  **The  exacting 
tendencies  of  certain  great  carriers  of  the  present 
day,  enjoying  facilities  that  almost  exclude  competi- 
tion, admonish  us,  in  the  application  of  these  whole- 
some rules,  carefully  to  guard  against  any  abuses. 
Notwithstanding  their  apparent  rigor,  there  is  a  salu- 
tary policy  in  these  common-law  doctrines,  and  those 
who  are  called  to  administer  the  law  must  see  to  it 
that  they  are  not  wholly  evaded. '  ^ 

Again  in  the  case  of  Steele  v.  Toumsend,  supra,  at 
page  257,  the  court  quotes  with  approval  from  Justice 
Gibson  in  9  Watts  (Pa.)  87,  as  follows:  ''  ^Though 
it  is,  perhaps,  too  late  to  say,  that  a  carrier  may  not 
accept  his  charge  in  special  terms,  it  is  not  too  late 
to  say,  that  the  policy  which  dictated  the  rule  of  the 
common  law  requires  that  exceptions  to  it  be  strictly 
interpreted,  and  that  it  is  his  duty  to  bring  his  case  . 
strictly  within  them,^  *' 

While  these  expressions  of  regret,  in  most  in- 
stances, seem  to  have  been  uttered  in  connection  with 
innovations  of  the  conunon-law  doctrine  applicable 
to  the  transportation  of  property,  rather  than  of  per- 
sons, there  would  be  even  greater  reason  for  regret 
if  innovations  on  the  common-law  rule  should  be  per- 
mitted where  life  and  limb  are  involved  {Graham  & 
Co.  V,  Davis  d  Co.,  supra,  379,  380  and  cases  cited; 
Lake  Shore,  etc.,  R.  Co.  v.  Teeters,  supra;  Ohio,  etc., 
R.  Co.  V.  Selhy,  supra)  y  and  it  is  wholly  inunaterial 
under  what  guise  the  innovation  may  appear,  it  is 
equally  to  be  condemned.  If  the  courts  approve  con- 
tracts of  this  character,  where,  as  in  this  case,  they 
are  made  by  a  common  carrier  for  passenger  carriage 
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■ —  — 

alone,  over  its  own  line  of  road,  in  its  own  cars, 
operated  solely  by  its  own  employes,  on  the  theory 
that  the  contract  is  one  for  private  carriage,  rather 
than  for  common  carriage,  the  innovation  and  the 
evils  that  will  result  are  just  as  real,  and  in  no  way 
different  from  what  they  would  be  if  they  should  hold 
that  the  contract  is  not  in  violation  of  public  policy, 
as  expressed  and  recognized  in  the  cases  cited  herein. 

We  therefore  believe  that  the  courts  should  refuse 
to  give  their  sanction  to  any  innovation  upon  said 
general  rule  which  will  permit  a  common  carrier  to 
avoid  responsibility  for  its  own  negligence  resulting 
in  injury  to  a  passenger  where,  as  in  this  case,  it  has 
the  exclusive  supervision  and  control  of  every  ele- 
ment  of  such  transportation  from  which  such  negli- 
gence is  possible,  and  where,  as  in  this  case,  its  con- 
tract is  for  passenger  carriage  only,  regardless  of 
the  guise  under  which  such  innovation  is  asked  or  pre- 
sented, and  hence  hold  that  no  error  resulted  from  the 
court's  rulings  on  the  demurrers  to  said  answers. 

As  before  indicated,  this,  in  effect,  disposes  of  all 

the  questions  presented  by  this  appeal,  except  an 

objection  to  instruction  No.  9.    It  is  insisted 

8.     that  under  this  instruction  the  jury  was  not 

directed  to  determine  the  damages  from  the 

evidence,  but  was  permitted  to  give  appellee  such 

sum  as  it  thought  he  was- entitled  to,  regardless  of 

the  evidence. 

While  the  instruction  is  open  to  criticism,  its  in- 
firmities are  not  of  a  kind  that  were  likely  to  be  preju- 
dicial or  harmful,  but  were  of  that  technical  character 
contemplated  by  §700  Bums  1914,  §658  R.  S.  1881,  for 
which  a  reversal  is  inhibited. 

We  might  add  that  it  appears  from  the  record,  by 
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implication  at  least,  that  appellant  did  not  regard 
the  verdict  as  excessive,  as  no  such  ground  appears 
in  his  motion  f  pr  new  trial. 

Finding  no  error  in  the  record,  the  judgment  below 
is  affirmed. 

Felt,  0.  J.,  Ibach,  P.  J.,  Caldwell,  Batman  and 
Dausman,  JJ.,  concur. 

Note. — Reported  in  114  N.  E.  1001.  Carriers:  right  of  passen- 
ger carrier  to  stipulate  against  liability  In  consideration  of  reduced 
Aire,  4  L.  R.  A.  (N.  S.)  1081;  validity  of  stipulation  in  pass 
limiting  Uability,  37  L.  R.  A.  (N.  S.)  235.  See  under  (3)  10  G.  J. 
n4;   (5.  6)  10  C.  J.  607,  714;   (7)  10  0.  J.  720. 


Kbabill  BT  AL.  V.  KeESLiEB. 
[No.  10,103.    FUed  March  22,  1918.] 

1.  Appeal. — DisnUasal. — PaUure  to  Comply  with  Statute. — Effecf. 
— A  motion  by  appellee  to  dismiss  an  aiqpeal  because  of  appel- 
lant's failure  in  the  preparation  of  his  briefs  to  comply  with  the 
rules  of  court  will  be  oyerruled  if  appellee  has  not  complied 
with  the  act  of  1917,  Acts  1917  p.  523,  concerning  dvil  pro- 
cedure,   p.  264. 

2.  Appeal. — Di8mi$Bal.^Brief8, — Sufficiency. — Ruies  of  Court, — 
Under  the  rules  of  the  AK)ellate  Court,  an  appeal  wiU  not  be 
dismissed  for  failure  of  appellant  to  comply  with  the  rules  of 
court  in  the  preparation  of  his  brief,  where  any  question  is 
properly  presented,  thereby,  as  such  presentation  requires  the 
consideration  and  determination  of  the  question  presented,    p.  264. 

3.  Appeal. — Briefs, — Sufflcienoy, — Ooodrfaith  Effort. — ^Where  ap- 
pellant's briefti  manifest  a  good-faith  effort  to  comply  with  the 
rules  of  court  concerning  the  preparation  of  briefs,  and  where 
there  is  actually  a  substantial  compliance  therewith,  and  to  the 
extent  that  the  briefs  contain  enough  of  the  record  to  fairly  pre- 
sent any  of  the  questions  attempted  to  be  presented,  such  ques- 
tion or  questions  wiU  be  considered  and  determined,    p.  265. 

From  Steuben  Circuit  Court;  D.  R.  Best,  Special 
Judge. 
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Action  between  Dora  L.  Krabill  and  others  and 
Samuel  Keesler.  From  the  judgment  rendered,  Dora 
L.  Krabill  and  others  appeal,  and  Samuel  Keesler 
moves  to  dismiss  the  appeal.  Motion  to  dismiss  over- 
ruled. 

J.  E.  Pomeroy  and  E.  V.  Harris,  for  appellant. 
Hoffman  S  Shearer,  for  appellee. 

HoTTEL,  J. — ^Appellee  has  filed  a  motion  to  dismiss 
this  appeal  because  of  appellant  *s  failure  in  the  prep- 
aration of  its  briefs  to  comply  with  the  rules  of  the 
court.  This  appeal  was  perfected  August  18,  1917, 
and  hence  after  the  1917  act  concerning  civil  pro- 
cedure (Acts  1917  p.  523,  §3)  became  a  law.  It  is  in- 
sisted, however,  that  this  act,  in  so  far  as  it  purports 
to  control  the  rules  of  the  court,  is  an  encroachment 
on  the  inherent  power  of  the  court  to  provide  rules 
for  the  conduct  of  the  business  before  it,  and  that  for 
such  reason  and  to  the  extent  indicated  said  act  is 
unconstitutional.  This  suggests  a  question  which,  if 
properly  presented  and  if  its  disposition  is  necessary 
to  a  determination  of  the  motion  involved,  would  re- 
quire the  case  to  be  certified  to  the  Supreme  Court, 
under  §1392  Burns  1914,  Acts  1901  p.  565,  §9. 

It  is  conceded  by  appellee  that  he  has  not  complied 

with  said  act  of  1917,  supra,  and  hence,  if  such  act 

be  valid,  his  motion  to  dismiss  shotild  be  overruled. 

On  the  other  hand,  under  the  interpretation 

1.  and  construction  of  the  rules  of  the  court,  as 
recognized  and  expressed  in  numerous  deci- 
sions, the  proper  presentation  of  any  question 

2.  by  appellant's  briefs  would  require  the  con- 
sideration and  determination  of  such  question, 

and  hence  in  such  case  a  dismissal  of  the  appeal 
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would  not  be  authorized  under  the  law  as  it  existed 
before  said  act  of  1917/  It  follows  that,  if  any  ques- 
tion is  properly  presented  by  said  briefs,  there  will 
be  no  occasion  or  necessity  for  the  discussion  or  de- 
termination of  the  validity  of  the  act  of  1917,  sVf'gTa. 

This  court  has  frequently  said  in  effect  that  where 

the  appellant's  briefs  manifest  a  good-faith  effort 

to  comply  with  said  rules,  and  where  there  is 

3.  in  fact  a  substantial  compliance  therewith,  they 
will  be  considered,  and  to  the  extent  that  they 
contain  enough  of  the  record  to  fairly  present  any 
question  or  questions  so  attempted  to  be  presented 
therein,  such  question  or  questions  will  be  considered 
and  determined.  Harmon  v.  Pohle  (1913),  55  Ind. 
App.  439,  442,  103  N.  E.  1087 ;  Joseph  E.  Lay  Co.  v. 
Mendenhall  (1913),  54  Ind.  App.  342,  102  N.  E.  974; 
Roberts  v.  Ft.  Wayne  Gas  Co.  (1907),  40  Ind.  App. 
528,  532,  82  N.  E.  558,  and  cases  there  cited. 

For  the  purposes  of  the  disposition  of  said  motion, 
it  is  not  necessary  that  we  enter  into  a  discussion  of 
the  numerous  objections  made  to  said  briefs.  It  is 
sufficient  to  say  that  such  briefs  are  sufficient  under 
the  rules  of  the  court  to  require  our  disposition  and 
determination  of  at  least  some  of  the  questions  at- 
tempted to  be  presented  therein. 

For  the  reasons  indicated,  the  motion  to  dismiss  is 
overruled. 

Note.— Reported  in  119  N.  E.  25. 
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Bingham,  Beceiveb,  v.  Newtown  Bank  et  al. 

[No.  9,452.    Filed  January  8,  1018.    Rehearing  denied  February  19, 
1918.    Petition  to  transfer  withdrawn  March  26,  1918.] 

1.  Bills  ahd  Notes. — Certificate  of  DepoHt. — Negotiability, — Cer* 
tiflcates  of  deposit  when  made  in  negotiable  form  are  negotiable, 
and  subject  In  general  to  the  rules  governing  negotiable  paper, 
p.  268. 

2.  Bills  and  Notes. — Certificates  of  Deposit. — NegotiabiUty, — Con- 
tingencies,— ^The  fact  that  money  deposited  with  a  bank  was  made 
payable  on  the  return  of  a  certificate  of  deposit  was  not  such  a 
contingency  as  affected  the  negotiable  character  of  the  instru- 
ment p.  269. 

8.  Bills  and  Notes. — Certificate  of  DepoHt, — Negotiability.— Place 
of  Payment. — ^An  instrument  issued  by  an  Indiana  bank  at  the  top 
of  which,  above  the  name  of  the  bank,  appeared  the  words,  ^Cer- 
tificate of  Deposit,"  certifying  that  a  named  company  had  depos- 
ited '^in  this  bank"  a  specified  sum  af  money,  "payable  to  the  order 
of  self,"  and  due  on  a  certain  date,  "on  the  return  of  this  certifi- 
cate properly  endorsed,"  sufficiently  showed,  as  required  by  the 
statute  existing  in  1912  in  order  that  the  instrument  be  negotiable 
that  it  was  payable  at  an  Indiana  bank,  and  it  was  negotiable  as 
an  inland  bill  of  exchange,    p.  269. 

4.  Bills  and  Notes. — Certificate  of  Deposit. — Pleadi0ig. — Holder 
in  Good  Faith. — That  plaintiff  was  a  purchaser  in  good  faith  of 
a  certificate  of  deposit,  negotiable  as  an  inland  bill  of  exchange, 
before  maturity,  for  value  and  without  notice  of  any  defenses 
or  claims  in  due  course,  was  a  sufficient  reply  to  an  answer 
alleging  that  the  certificate  was  negotiable  without  the  authority 
of  the  payee,    p.  270. 

From  Fountain  Circuit  Court;  Isaac  E.  Schoon- 
over,  Judge. 

Action  by  James  Bingham,  receiver  of  the  Colum- 
bia Casualty  Company,  against  the  Newtown  Bank,  in 
which  one  Eudolph  C.  Keller  intervened.  From  a 
judgment  for  the  intervener,  Keller  appeals.  Af- 
firmed. 
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Bingham  (B  Bingham  and  Charles  M.  McCabe,  for 
appellant. 

(7.  W.  Dice,  Adams,  Follansbee,  Hawley  <&  Shorey, 
Clyde  E.  Shorey  and  John  E.  Gavin,  for  appellees. 

Ibach,  G.  J. — ^Appellant  brought  this  action  against 
the  Newtown  Bank  to  recover  upon  a  certificate  of 
deposit  as  follows : 

*  *  Certificate  of  Deposit. 

**  Newtown  Bank  $245.00 

*  *  Newtown,  Indiana,  October  2, 1912. 
**This  certifies  that  Columbia  Casualty  Com- 
pany has  deposited  in  this  bank  two  hundred  and 
forty-five  and  no/100  dollars,  payable  to  the 
order  of  self,  due  August  5, 1913,  on  the  return 
of  this  certificate  properly  endorsed. 

^*T.  C.  Shultz,  Cashier.'' 

Budolph  C.  Keller  was  admitted  as  a  party  defend- 
ant upon  his  intervening  petition,  and  he  filed  a  cross- 
complaint  claiming  to  be  the  owner  of  the  certificate. 
Various  issues  were  joined  on  the  complaint  and  on 
the  cross-complaint.  On  trial  of  the  issues  the  court 
found  that  Keller  was  the  owner  of  said  certificate 
of  deposit  and  that  neither  appellant  nor  the  New- 
town Bank  had  any  interest  therein;  that  he  should 
have  judgment  against  the  bank  for  $271.53,  and 
there  was  judgment  accordingly. 

The  errors  assigned  and  relied  on  for  reversal  are 
the  overruling  of  appellant's  demurrer  to  the  second 
paragraph  of  reply  of  appellee  Keller  to  the  second 
and  third  paragraphs  of  appellant's  answer  to  the 
cross-complaint  of  said  Keller,  and  the  overruling  of 
appellant's  motion  for  a  new  trial. 


L 
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The  first  assigned  error  raises  the  question  of  the 
negotiability  of  the  instrument  sued  on.  Appellant 
very  earnestly  contends  that  such  instrument  is  non- 
negotiable  under  the  law  merchant.  It  is  claimed  that 
it  is  not  negotiable  as  an  inland  bill  of  exchange,  as  it 
"was  not  by  its  terms  payable  in  a  bank  of  Indiana," 
and  that  the  words  **on  return  of  this  certificate  prop- 
erly endorsed''  do  not  fix  the  place  of  payment  of 
said  certificate  and  are  mere  surplusage,  otherwise 
the  time  would  be  rendered  indefinite  and  it  would 
not  be  negotiable  on  account  of  such  indefiniteness  of 
time  of  payment;  On  the  other  hand,  appellee  con- 
tends that  the. instrument  is  negotiable;  that  it  defi- 
nitely names  the  time  of  payment,  and  there  is  no 
condition  of  uncertainty  as  to  the  obligation  imposed 
upon  the  maker  to  pay  the  sum  due ;  that  the  paper 
was  issued  by  a  bank  in  this  state  and  it  cannot  be 
doubted  that  Indiana  banks  have  a  regular  and  estab- 
lished place  of  business,  and  that  the  regular  and 
established  place  of  business  of  the  Newtown  Bank  is 
located,  as  the  instrument  states,  at  Newtown,  Indi- 
ana. 

The  decided  weight  of  authority  is  that  a  certificate 
of  deposit  when  made  in  negotiable  form  is  nego- 
tiable, and  subject  in  general  to  the  rules  of 

1.  negotiable  paper.  Krieg  v.  Palmer  Nat.  Bank 
(1912),  51  Ind.  App.  34, 38,  95  N.  E.  613 ;  MUler 
V.  Austen  (1851),  13  How.  217,  14  L.  Ed.  119;  Hatch 
V.  First  Nat.  Bank,  etc.  (1900),  94  Me.  348, 47  Atl.  908, 
80  Am.  St.  401;  Birch  v.  Fisher  (1883),  51  Mich.  36, 
16  N.  W.  220;  Matter  of  Baldwin  (1902),  170  N.  Y. 
156,  63  N.  E.  62,  58  L.  R.  A.  122 ;  Johnson  v.  Hender- 
son (1877),  76  N.  C.  227;  Bellows  Falls  Bank  v.  Rut- 
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land  Co.  Bank  (1867),  40  Vt.  37t;  7  Cyc  535;  5  Am. 
and  Eng.  Ency.  Law  (2d  ed.)  805. 

The  fact  that  the  money  deposited  with  the  bank 

was  made  payable  on  return  of  the  certificate  was  noi 

such  a  contingency  as  affected  the  negotiable 

2.  character  of  the  instrument.     Citizens'  Nat. 
Bank  v.  Brown  (1887),  45  Ohio  St.  39,  42,  11 

N.  E.  799,  4  Am.  St.  526;  Hunt  v.  Divine  (1865),  37 
HI.  137;  Smilie  v.  Stevens  (1866),  39  Vt.  315;  Bellows 
Palls  Bank  v.  Rutland  Co.  Bank,  supra;  Kirkwood  v. 
First  Nat.  Bank,  etc.  (1894),  40  Neb.  484,  58  N.  W. 
1016,  24  L.  R.  A.  444, 42  Am.  St.  683 ;  Cassidy  v.  First 
Nat.  Bank,  etc.  (1882),  30  Minn.  86, 14  N.  W.  363. 

In  answer  to  the  claim  that  said  certificate  was 

not  by  its  terms  payable  in  a  bank  of  Indiana,  while 

we  recognize  that  by  virtue  of  the   statute 

3.  as    it    existed    at    the    time    this    certificate 
was  issued  it  was   required   of   promissory 

notes  in  order  that  they  be  negotiable  as  inland 
bills  of  exchange  that  they  be  by  their  terms 
payable  in  a  bank  of  Indiana,  yet  we  are  of  the 
opinion  that  by  the  terms  of  the  instrument  in 
suit  it  is  brought  within  the  statute  as  it  then  existed. 
It  is  apparent  from  the  Jf ace  of  the  certificate  that  it 
is  the  obligation  of  the  Newtown  Bank  of  Newtown, 
Indiana;  that  it  was  issued  for  money  deposited  in 
**this  bank"  and  is  payable  **upon  return  of  the  cer- 
tificate properly  endorsed.*'  In  Sanbourn  v.  Smith 
(1876),  44  Iowa  152,  it  was  held  that  a  certificate  of 
deposit  made  payable  **on  return  of  the  certificate" 
is  payable  at  the  place  where  the  bank  is  located. 
See,  also,  Krieg  v.  Palmer  Nat.  Bank,  supra. 

Having  determined  that  the  certificate  of  deposit 
sued  on  is  negotiable  as  an  inland  bill  of  exchange 
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it  follows  that  the  facts  set  up  in  appellee's  reply, 
viz.y  that  he  was  a  purchaser  in  good  faith, 

4.  before  maturity,  for  value  and  without  notice 
of  any  defenses  or  claims  in  due  course,  wajs 
a  sufficient  answer  to  the  defense  alleged  by  appellant 
that  the  certificate  was  negotiated  without  the  au- 
thority of  the  payee.  The  court  did  not  err  in  over- 
ruling the  demurrer  to  said  reply. 

Since  the  filing  of  appellant's  brief  in  this  case  the 
cross-complaint  filed  by  appellee  Keller  was  brought 
into  the  record  by  certiorari  and  the  points  under  the 
motion  for  new  trial  made  upon  the  theory  that  no 
cross-complaint  was  filed  are  admitted  to  have  no 
bearing  and  will  not  be  considered. 

Other  points  raised  under  such  motion  would  re- 
quire a  consideration  of  the  evidence  which  is  not 
before  us,  and  therefore  cannot  be  considered. 

No  reversible  error  being  shown,  the  judgment  of 
the  trial  court  is  affirmed.   Judgment  affirmed. 

NoTB.— Reported  in  118  N.  E.  318. 


■ 

PoLAB  Ice  and  Fuel  Company  bt  al.  v.  Muleay. 

[No.  10,176.     Filed  April  2,  1918.] 

1.  Master  awd  Servant. — WarkmerCs  Compensation  Act, — Right 
to  Compensation. — Injury  Due  to  Felonious  Act, — A  daim  for 
compensation  nnder  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  will  not  be  denied  merely  because  the  accident  resulting  in 
the  injury  occurred  by  reason  of  the  unlawful  and  felonious  act 
of  some  third  person,  if  the  employe  actually  sustained  it  as  a 
result  of  being  specially  and  peculiarly  exposed  by  the  character 
and  nature  of  his  emplosrment  to  the  risk  of  the  danger  which 
befell  him.    p.  273. 

2.  Master  and   Servant. — Workmen*s  Compensation  Act. — Infu- 
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rfeB.— Arising  Out  of  Employment.— Assault  &y  FeUow  Servant, — 
Where  it  was  the  duty  of  a  servant  to  keep  a  record  of  the  ice 
taken  from  the  master^s  ice  house  by  its  drivers  and  to  collect 
from  them  for  shortage  in  their  settlements,  and  the  servant 
was  shot  and  killed  by  a  driver  as  a  result  of  a  quarrel  over  a 
collection,  his  death  arose  out  of  the  employment  {Union  Sani- 
iary  Mfg.  Co.  v.  Davis  [1916],  64  Ind.  App.  227,  distinguished.) 
p.  273. 
3.  Hastes  and  Sebvant. — Workmen^s  Compensation  Act — Appeal. 
— Review, — Evidence. — SufJMencp. — ^Where  the  inference  that  a 
servant's  death  resulted  from  an  accident  arising  out  of  the 
employment  was  a  conclusion  reasonably  deducible  from  the 
facts,  such  finding  by  the  Industrial  Board  must  be  upheld, 
although  other  inferences  might  have  been  drawn  from  the 
evidence,    p.  275. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Bessie  Mulray  against 
the  Polar  Ice  and  Fuel  Company  and  another.  From 
an  award  for  applicant,  the  defendant  appeals.  Af- 
firmed. % 

McKay  (6  Merrell,  for  appellant. 
Ralph  M.  Spaan,  for  appellee. 

Ibach,  0.  J. — ^While  appellee's  husband  was  at 
work  at  the  plant  of  appellant  ahother  employe  shot 
and  killed  him.  Appellee  filed  her  claim  for  compen- 
sation before  the  Industrial  Board  under  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392)  and  com- 
pensation was  allowed. 

The  only  claim  made  by  appellant  is  that  the  eyi- 
dence  does  not  sustain  the  finding  of  the  Industrial 
Board  that  the  accident  arose  out  of  decedent's  em- 
ployment. The  uncontroverted  facts  are  substan- 
tially the  following:  John  Mulray,  decedent,  was 
employed  by  appellant  to  keep  a  record  of  ice  taken 
from  its  ice  plant  to  be  sold  by  its  drivers,  and  to 
require  each  to  account  for  the  quantity  taken  out  by 
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him  when  he  returned  after  delivering  each  load.  If 
there  was  any  shortage  it.  was  Mulray 's  duty  to  col- 
lect the  amount  of  the  shortage  in  cash,  and  if  not 
collected  he  then  reported  it  to  another  bookkeeper, 
who  charged  the  amount  of  the  shortage  against  the 
delinquent  driver,  and  the  amount  was  deducted  from 
his  pay.  Spencer,  the  man  who  shot  Mulray,  was 
one  of  the  drivers,  and  some  days  before  the  shoot- 
ing Mulray  had  discovered  that  Spencer  was  short, 
and  his  attention  was  called  repeatedly  to  it  and  a 
settlement  requested  by  Mulray.  On  these  occasions 
Spencer  would  become  enraged  and  accuse  Mulray  of 
failing  to  keep  his  account  accurately,  and  for  some 
time  prior  to  the  fatal  shooting  he  seemed  to  hold 
much  enmity  toward  Mulray.  On  the  day  of  the 
shooting  he  (Spencer)  had  been  arguing  the  matter 
with  the  bookkeper,  and  as  he  left  her  he  said :  ^^  Yes 
and  I  will  fix  John  (meaning  Mulray)  too.^'  He  then 
went  to  the  paymaster  and  argued  with  him  about  the 
pay  which  he  had  been  given,  and  from  there  went  to 
decedent,  who  was  in  the  **  scale  office, '*  and  there  cre- 
ated much  disturbance,  and  sought  to  do  Mulray 
harm.  He  there  said  to  him,  **You  come  out  and  I 
will  fix  you.''  He  also  called  Mulray  a  son  of  a 
b— ^ —  and  Mulray  said  two  or  three  times,  *  *  You  call 

me  a  son  of  a  b- ,''  and  then  Spencer  said  again, 

**You  come  out  and  I  fix  you.''  Mulray  then  said: 
"If  you  don't  get  out  I  will  shoot  you  down,"  and 
went  to  a  drawer  under  the  scale  and  took  out  a 
revolver.  When  Spencer  saw  it  he  ran  out  the  door, 
Mulray  following,  and  as  soon  as  he  got  out  he  fired 
two  or  three  shots.  He  then  returned,  saying  some- 
thing about  running  Spencer  up  the  railroad  track. 
He  took  out  the  empty  shells,  reloaded  the  revolver, 
and  replaced  it.    It  was  one  used  by  the  nightwatch- 
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man.  Spencer  went  down  on  Virginia  avenue  and 
bought  a  second-hand  revolver,  and  about  one  hour 
later  came  back  to  appellant 's  plant  and  shot  Mulray 
as  he  was  seated  at  his  desk  in  the  office.  There  is 
also  some  evidence  showing  that  some  of  appellant's 
drivers  were  rough  men,  and  particularly  so  on  Sat- 
urday, pay  day,  when  they  generally  drank  liquor^ 
This  was  particularly  true  of  Spencer,  with  whom 
there  had  been  considerable  trouble  about  other  con- 
duct on  his  part,  and  he  had  manifested  a  malicious 
disposition. 

It  is  conceded  by  appellant  that  Mulray  *s  death 
was  the  result  of  an  accident  received  in  the  course  of 
his  employment  with  it,  but  the  contention  is  that  it 
did  not  arise  out  of  such  employment. 

The  rule  is  well  established  that  a  claim  for  com- 
pensation will  not  be  denied  simply  because  the  acci- 
dent occurred  by  reason  of  the  unlawful  and 

1.  felonious  act  of  some  third  person,  if  the  em- 
ploye actually  sustained  it  by  being  specially 

and  peculiarly  exposed  by  the  character  and  nature 
of  his  employment  to  the  risk  of  the  danger  which 
befell  him.  In  other  words,  when  the  injury  results 
from  the  conditions  surrounding  an  employe  at  the 
time  of  the  accident  and  under  which  he  was  required 
to  perform  his  duties,  then  generally  speaking,  it 
arises  out  of  the  employment.  Union  Sanitary  Mfg. 
Co.  V.  Davis  (1916),  64  Ind.  App.  227,  115  N.  E.  676. 
The  facts  here  show  that  decedent  was  performing 
a  character  of  service  for  his  employer  which  might 
at  any  time  cause  some  personal  grievance 

2.  against  him  on  the  part  of  other  employes  with 
whom  his  duties  required  him  to  come  in  daily 

contact,  so  that  when  they  were  so  angered  at  him, 

VOL.  67—18. 
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or  when  under  the  influence,  of  liquor  they  were  liable 
to  do  him  harm,  still  he  was  required  to  remain  at 
his  place  of  employment,  surrounded  by  these  dan- 
gers which  finally  led  to  and  produced  his  death. 
Under  such  circumstances  it  may  very  properly  be 
said  that  the  accident  which  did  occur  was  a  risk 
reasonably  incident  to  decedent's  employment. 

Appellant  relies  principally  upon  the  case  of  Union 
Sanitary  Mfg.  Co.  v.  Davis,  supra,  in  which  this  court 
stated  the  same  rule  which  has  been  declared  by  the 
several  courts  considering  like  questions.  The  facts 
of  that  case  are  clearly  distinguishable  from  the 
present.  There  the  claimant  on  his  own  account  pro* 
voked  a  quarrel  with  another  employe  in  another  de- 
partment and  with  whom  his  employment  did  not 
requite  him  to  be  associated  or  to  come  in  contact, 
nor  to  whom  he  was  required  to  go  with  any  com- 
plaints,  and  it  was  made  to  appear  that  there  was  no 
causal  connection  between  Davis'  duties  and  his  in- 
juries. There  are  other  distinguishing  features,  but 
this  is  sufficient.  As  bearing  on  some  of  the  proposi- 
tions now  under  consideration,  the  authorities  cited 
in  that  case,  however,  are  instructive.  See,  also. 
United  Paperhoard  Co.  v.  Lewis  (1917),  65  Ind.  App. 
356, 117  N.  E.  276;  In  re  Loper  (1917),  64  Ind.  App. 
571, 116  N.  E.  324. 

In  the  case  last  cited  this  court  said:  '^The  test 
of  the  right  to  compensation  under  such  acts,  in  so 
far  as  concerns  the  element  now  under  consideration, 
is  whether  the  injury  resulted  from  some  peril  inci- 
dent to  the  employment;  whether  the  cause  of  the 
injury,  although  not  foreseen,  may  reasonably  be  de- 
duced from  the  circumstances  and  surroundings 
peculiar  to  the  place,  and  under  which  the  workman 
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was  required  to  perform  his  labors,  regardless  of 
whether  such  perils  or  surroundings  involve  negli- 
gence on  the  part  of  the  employer.*' 

The  evidence  also  shows  that  Mulray  was  a  peace- 
able man,  entertaining  no  ill  will  against  Spencer, 
while  the  latter  was  of  a  quarrelsome  disposition,  and 
for  at  least  ten  days  before  the  shooting  occurred, 
as  heretofore  disclosed  by  the  evidence,  had  made 
threats  against  decedent  to  do  him  harm,  both  to  him 
personally  and  to  others.  One  witness  stated: 
"Whenever  decedent  called  his  attention  to  any 
shortage  he  got  mad  and  sought  a  personal  encounter 
with  him  (Mulray).**  Yet  it  was  decedent's  express 
duty  to  deal  with  all  these  drivers  daily  and  about  a 
subject  which  might  and  did  often  awaken  in  them 
a  spirit  not  only  of  resentment,  but  of  actual  antag- 
onism, becanse  it  affected  a  matter  of  deep  interest 
to  them — ^their  pay.  In  this  particular  instance  it  is 
quite  reasonable  to  infer  that  the  shooting  occurred 
by  reason  of  decedent's  persistent  endeavor  to  col- 
lect shortages  due  his  employer,  and  this  is  particu^ 
larly  true  when  considered  in  connection  with  the 
character  of  the  man,  as  shown  by  the  record,  who  did 
the  shooting. 

While  it  may  be  said  that  the  inference  that  the 
unfortunate  accident  in  the  case  was  the  result  of  a 
risk  reasonably  incident  to  Mulray 's  employ- 
•  3.  ment,  and  therefore  arose  out  of  his  employ- 
ment, is  not  the  only  inference  which  might 
be  drawn  from  the  evidence,  yet  it  is  a  very  reason- 
able one,  and  since  the  Industrial  Board  has  so  con- 
eluded,  we  are  required  to  uphold  the  award. 

Award  affirmed. 

Note. — ^Reported  in  119  N.  E.  149.  Workmen's  compensation: 
injuries  deemed  to  arise  out  of  and  in  the  course  of  the  employment, 
see  note  101. 
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Home  Stove  Company  v.  Bishop  bt  al. 

[No.  10,124.     Filed  AprU  3,  1918.] 

Exceptions,  Bills  of. — FiUng, — Extension  of  Time, — ^An  extension 
of  time  beyond  the  term  In  which  to  file  a  bill  of  exceptions 
containing  the  evidence  must  be  granted  when  the  motion  for  a 
new  trial  is  overruled  in  order  to  make  the  evidence  part  of  the 
record. 

From  Marion  Superior  Court  (102,279) ;  Theophi- 
lus  J.  Moll,  Judge. 

Action  by  Sarah  J.  Bishop  and  others  against  the 
Home  Stove  Company.  From  a  judgment  for  plain- 
tiffs, the  defendant  appeals.    Appeal  dismissed.    « 

Delos  A.  Alig,  for  appellant. 
Thomas  D.  McGee,  for  appellees. 

Ibach,  C.  J. — ^Appellee  Sarah  J.  Bishop  has  filed  a 
motion  to  dismiss  this  appeal,  alleging  several 
grounds  therefor.  Upon  such  motion  we  are  required 
to  determine  whether  or  not  any  question  is  presented 
for  our  consideration  on  the  merits  of  the  appeal.  The 
only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial.  A  consideration  of  any  of 
the  reasons  set  forth  in  said  motion  would  require  an 
examination  of  the  evidence. 

It  is  contended  in  the  motion  to  dismiss  that  the 
evidence  is  not  in  the  record.  The  record  shows  that 
the  judgment  was  rendered  on  January  17, 1917 ;  that 
on  February  2, 1917,  a  motion  for  new  trial  was  filed, 
which  motion  was  overruled  on  March  8,  1917.  The 
record  of  the  proceedings  had  on  the  latter  date 
shows  the  ruling  on  the  motion  and  an  exception  to 
such  ruling,  but  it  fails  to  show  that  any  time  was 
granted  by  the  court  within  which  to  file  the  bill  of 
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exceptions  containing  the  evidence.  No  further  pro- 
ceedings are  shown  by  the  record  until  on  September 
4, 1917,  when  a  purported  bill  of  exceptions  was  filed. 

It  has  been  held  that  an  extension  of  time  beyond 
the  term  in  which  to  file  a  biU  of  exceptions  must  be 
granted  when  the  motion  for  a  new  trial  is  overruled 
It  follows  that  the  evidence  is  not  in  the  record.  Wil- 
son V.  Kester  (1915),  59  Ind.  App.  471, 109  N.  E.  744, 
and  cases  cited. 

Appeal  dismissed. 

Note.— Reported  In  119  N.  B.  152. 


Georgia  Life  Insxjbancb  Company  bt  al.  v.  Otteb 

Creek  Coal  Company. 

[No.  9,484.     FUed  April  3,  1918.] 

1.  PRJNCIFAL  AND  Agent. — C<mUnuanc€  of  Agency, — Presumption. 
• — Lidbility  of  Principal, — ^A  general  agency  once  established  Is 
presumed  In  law  to  continue,  and  one  dealing  with  such  person 
as  the  agent  of  his  principal,  in  good  faith,  is  not  affected  by 
the  revocation  of  the  agent's  authority,  unless  notice  is  given 
thereof,  p.  280. 

2.  INSUBANCE. — Efnployer*8  Liahility  Insurance.'^NoHce  of  'Acoi- 
dent — Compliance  with  Policy  ProiHsions, — ^A  provision  of  an 
employer's  liability  policy  requiring  written  notice  to  the  insurer 
or  its  agent  of  any  claim  made  on  account  of  accident,  is  com- 
plied with  by  insured's  sending  all  notices  and  summons  to  the 
general  agent  who  wrote  the  policy  and  who  sent  such  notice  to 
the  insurer,  where  insured  had  received  no  notice  of  the  revoca- 
tion of  the  agent's  authority,    p.  280. 

3.  Pbincipax  aniJ  Agent. — Revocation  of  Agency. — Necessity  of 
Notice. — ^Notice  of  the  revocation  of  an  agency  need  not  be  in  any 
particular  form  and  need  not  be  communicated  in  any  particular 
manner,  but  to  be  effective  it  must  be  clear  and  unequivocal. 
p.  281. 

From  Vigo  Superior  Court ;  Fred  W.  Beal,  Judge., 
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Action  by  the  Otter  Creek  Coal  Company  against 
the  Georgia  Life  Insurance  Company  and  another. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Royse,  Dix  <&  Cooper,  for  appellants. 
G.  8.  Payne,  for  appellee. 

Dausman,  J. — ^Appellee  instituted  this  action 
against  appellants,  Georgia  Life  Insurance  Company 
and  Georgia  Casualty  Company,  to  recover  on  an  em- 
ployers* liability  policy.  Verdict  and  judgment  for 
appellee  in  the  sum  of  $2,263.55. 

On  December  14, 1911,  the  Georgia  Life  Insurance 
Company  issued  its  policy  to  appellee,  by  which  it 
agreed  'Ho  indemnify  the  assured  against  loss  aris- 
ing or  resulting  from  claims  upon  the  assured  for 
damages  on  account  of  bodily  injury  accidentally  suf- 
fered, or  alleged  to  have  been  suffered,  while  this  pol- 
icy is  in  force  *  *  •  by  any  employe  of  the  as- 
sured," and  also  to  defend  the  assured  against  said 
claims,  and  pay  expenses  and  costs  of  litigation.  Sub- 
sequently  said  life  insurance  company  changed  its 
name  to  Georgia  Casualty  Company.  The  policy  was 
issued  through  George  M.  Cobb  and  Company,  appel- 
lant's general  agent  for  the  State  of  Indiana. 

On  July  6,  1912,  one  Jeff  Knott,  while  employed 
by  appellee  as  a  workman  in  its  coal  mine,  received  an 
injury  by  accident.  Knott  made  claim  upon  appellee 
for  compensation  by  way  of  damages.  Appellee  re- 
ferred this  claim  to  Cobb  and  Company.  The  cas- 
ualty company  refused  to  recognize  liability  under 
the  policy.  On  April  17, 1913,  Knott  brought  suit  on 
his  claim  against  appellee.  Two  days  thereafter  ap- 
pellee sent  notice  of  the  suit,  together  with  the  sum- 
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mons  therein  issued,  to  Cobb  and  Company.  The 
casualty  company  refused  to  defend.  Appellee  made 
defense.  Trial  resulted  in  verdict  and  judgment  for 
Knott.  This  action  is  to  recover  the  amount  paid  by 
appellee  on  the  Knott  judgment,  together  with  ex- 
penses incurred  in  making  the  defense. 

The  real  trouble  grows  out  of  the  inexcusably  care- 
less method  of  transacting  business  which  prevailed 
between  the  casualty  company  and  its  said  agent. 
Cobb  and  Company  formally  resigned  as  agent  for 
the  casualty  company  in  the  latter  part  of  April  or 
the  first  part  of  May,  1912.  But,  notwithstanding  this 
resignation,  Cobb  and  Company  continued  to  re- 
ceive monthly  payments  of  premium  on  said  policy 
from  appellee,  the  last  of  which  payments  was  made 
on  July  25, 1912,  and  continued  to  transact  business 
in  a  general  way  for  the  casualty  company  by  receiv- 
ing and  transmitting  premiums  and  reports  of  acci- 
dents and  notices  of  claims,  by  cancelling  policies, 
and  in  other  ways,  until  December,  1912.  This  char- 
acter of  service  was  rendered  under  the  direction  of 
one  Mr.  Eps,  manager  and  superintendent  of  agen- 
cies for  the  casualty  company.  It  would  be  useless 
to  relate  what  Cobb  and  Company  did  with  appellee 's 
communications  concerning  the  Knott  claims,  for  it 
appears  from  the  evidence  that  Cobb  and  Company 
transmitted  direct  to  the  casualty  company,  on  Octo- 
ber 18,  1912,  notice  of  said  claim,  and  the  casualty 
company  had  ample  time  and  opportimity  to  defend 
against  said  claim,  if  it  had  cared  to  do  so. 

Appellant's  main  contention  is  that  appellee  did 
not  comply  with  the  following  provisions  of  the 
policy : 

**When  any  accident  occurs,  the  assured  shall 
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give  immediate  written  notice  thereof  to  the 
company  at  its  home  office  in  Macon,  Georgia,  or 
to  its  duly  authorized  agent.  If  any  claim  is 
made  on  account  of  such  accident,  the  assured 
shall  give  like  notice  thereof/' 

The  only  questions  presented  for  review  arise  out 

of  the  giving  of  certain  instructions;  and  the  entire 

controversy  as.  to  the  law  of  the  case  may  be 

1.  fully  and  fairly  settled  by  determining  the  mer- 
its of  the  following  instruction :    *  *  No.  9.    The 

court  instructs  you  that  a  general  agency  once  estab- 
lished is  presumed  in  law  to  continue,  and  one  who 
deals  with  such  persons  as  the  agent  of  his  principal, 
in  good  faith,  is  not  affected  by  the  revocation  of  the 
agent's  authority  to  act  as  agent,  unless  notice  is 
given  such  third  person  of  the  revocation  of  such 
agency.  So  in  this  case,  if  you  find  the  Otter  Creek 
Coal   Company   obtained   the   policy  in   suit 

2.  through  George  M.  Cobb  and  Company,  and 
you  further  find  that  George  M.  Cobb  and  Com- 
pany, at  the  time  said  policy  was  issued,  if  any  was 
issued,  was  the  general  agent  of  the  Georgia  Life 
Insurance  Company,  now  the  Georgia  Casualty  Com- 
pany ;  and  that  the  Otter  Creek  Coal  Company  sent  all 
notices  and  summons  to  the  general  agent  of  the  de- 
fendants ;  and  that  such  agent  received  the  same  and 
forwarded  the  same  to  the  defendant's  general  coun- 
sel ;  and  that  the  defendant  made  no  objection  to  such 
service  of  said  agent,  then  the  defendant  would  be 
bound  by  the  acts  of  such  person  or  persons,  acting 
as  such  agents,  unless  you  find  that  the  insured  had 
notice  of  the  revocation  of  the  agent's  authority  to 
act. 
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The  instruction  correctly  states  the  law.    Spring- 
field Engine,  etc.,  Co.  v.  Kennedy  (1893),  7  Ind.  App. 
502, 34  N.  E.  856.   Of  course,  notice  of  the  revo- 
3.     cation  of  an  agency  need  not  be  in  any  par- 
ticular form  and  need  not  be  communicated  in 
any  particular  manner ;  but  to  be  effective  it  must  be 
clear  and  unequivocal.    Mechem,  Agency  §623  et  seq. 
In  the  case  at  bar  there  is  no  evidence  tending  in  the 
slightest  degree  to  prove  that  appellee  had  notice, 
actual  or  constructive,  of  the  revocation  of  Cobb  and 
Company's  agency. 

All  other  objections  to  the  instructions  may  be  put 
aside  as  being  without  merit.    Judgment  affirmed. 

Note.— Reported  in  119  N.  E.  151.  See  under  (1)  31  Cyc  1305, 
1639,  2  C.  J.  539,  920;  (2)  31  Cyc  1306,  2  0.  J.  641;  (3)  1  C.  J. 
471. 


Chicago  and  Erie  Eailboad  Company  v.  Hoffman 

BT  AL. 
[No.  9,543.     Filed  April  4,  1918.] 

1.  Eminent  Domain. — Taking  Railroad  Right  of  Way, — Compen- 
sation.— Future  Damagea. — ^The  purchase  of  a  railroad  company 
from  the  owner  of  an  additional  right  of  way  to  be  used  in  building 
a  second  track  did  not  settle  or  adjust  future  damages  from  in- 
creased drainage  on  the  grantor's  land  resulting  from  the  con- 
struction of  such  track,  where  at  the  time  of  the  purchase  the 
grantor  did  not  know  and  could  not  reasonably  have  anticipated 
that  the  contemplated  improvements  would  cause  the  diversion 
of  drainage  complained  of ;  the  rule  being  that  the  price  paid  for 
a  railroad  right  of  way  settles  future  damages  applying  only  to 
damages  which  might  reasonably  be  expected  to  result  from  the 
conveyance  and  the  construction  and  maintenance  of  the  road 
In  a  proper  and  lawful  manner,    p.  289. 

2.  Eminent  Domain. — Right  of  Wag  Dividing  Farm  into  Separate 


282  APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.,  R.  Co.  v.  Hoffman— -67  Ind.  App.  281. 

Tracts, — Condemnation  Proceedings, — Measure  of  Damages. — 
Where  a  farm  located  on  both  sides  of  a  railroad  right  of  way 
was  owned  and  operated  as  one  farm  by  the  owner  prior  to  and 
at  the  time  of  a  condemnation  proceeding  by  a  railroad  to  appro- 
priate additional  land  for  drainage  purposes  under  1929  et  seq. 
Bums  1914,  Acts  1905  p.  59,  the  measure  of  damages  was  the 
differeiice  in  the  value  of  the  entire  tract  before  and  after  the 
change  in  drainage ;  and  such  rule  for  the  determination  of  dam- 
ages was  not  affected  by  the  fact  that  the  owner  purchased  part 
of  the  land  from  the  railroad  with  knowledge  that  it  was  double 
tracking  Its  road,  which  improvement  necessitated  the  appro- 
priation of  land  involved  for  drainage  piurposes.    p.  290. 

3.  Eminent  Domain. — Right  of  Way  Dividing  Farms  into  Separate 
Tracts. — Jury  Question. — In  a  condemnation  proceeding  by  a 
railroad  to  appropriate  additional  land  on  which  to  build  a  sec- 
ond track,  whether  a  farm,  which  was  on  both  sides  of  the 
right  of  way  and  consisted  of  contiguous  tracts,  was  held  and 
operated  as  separate  units  or  as  a  single  farm  was  a  questioa 
of  fact  for  the  jury.    p.  290. 

4.  Eminent  Domain. — Damages. — ^Where  defendant's  178-acre 
farm,  which  was  divided  into  separate  tracts  by  a  railroad  right 
of  way,  was  operated  by  him  as  one  farm,  and  the  increased  flow 
of  drainage  water  onto  one  tract,  because  of  changes  in  the  rail- 
road grade,  depreciated  the  value  of  the  land  from  about  $90  to 
about  $85  an  acre,  damages  of  $000,  awarded  in  proceedings  by  the 
railroad  to  condemn  land  for  drainage  purposes  were  not  ex- 
^ssive.    p.  294. 

From  Fulton  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  the  Chicago  and  Erie  Railroad  Company 
against  Charles  H.  Hoffman  and  another.  From  a 
judgment  for  defendants,  the  plaintiff  appeals.  Af- 
firmed. 

W.  0.  Johnson  and  Holman,  Bernetha  &  Bryant, 
for  appellant. 

B.  B.  Carr  and  C  G.  Campbell,  for  appellees. 

Felt,  J. — This  is  a  proceeding  by  appellant  against 
appellees  to  condemn  real  estate  for  drainage  pur- 
poses in  pursuance  of  §929  et  seq.  Bums  1914,  Acts 
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1905  p.  59.    The  error  assigned  is  the  overruling  of 
appellant's  motion  for  a  new  trial. 

Appellee  Charies  H.  Hoffman  owned  the  land 
sought  to  be  appropriated,  and  Carrie  N.  Hoffman 
is  his  wife.  Omitting  formal  averments,  the  com- 
plaint in  substance  shows:  That  appellant  sought  to 
condemn  and  appropriate  certain  real  estate  owned 
by  Charles  H.  Hoffman,  for  its  use  as  an  easement. 
^'That  said  company  intends  to  use  said  real  estate 
for  the  right  of  way  of  its  railroad,  roadbed  and 
tracks,  including  side  tracks  and  switches,  turnouts 
and  water  stations,  materials  for  construction  pur- 
poses sufficient  to  enable  the  plaintiff  to  construct  and 
repair  its  railroad,  and  for  making  proper  drains  for 
its  said  right  of  way  and  roadbed.  That  the  plaintiff 
and  defendant  were  unable  to  agree  for  the  purchase 
of  said  land,  or  an  interest  therein,  or  other  property 
or  right.  That  for  the  past  two  years  said  company 
has  been  engaged  in  building  a  second  track  of  rail- 
road upon  its  right  of  way  through  Fulton  county, 
and  other  counties  in  this  state,  and  over  and  upon 
the  lands  of  the  defendant.  That  in  the  construction 
of  its  second  track,  deep  excavations  were  often  re- 
quired to  be  made  and  heavy  fills  required  at  other 
places  in  order  to  establish  a  uniform  grade,  or  what 
is  known  as  a  reduced  grade,  which  became  necessary 
for  the  efficiency  of  said  railroad  and  for  the  opera- 
tion thereof;  that  in  consequence  thereof  the  drain- 
age of  the  right  of  way  was  changed  to  the  extent 
that  the  drainage  along  the  single  track  became 
wholly  insufficient  in  carrying  off  the  water  from  the 
right  of  way  precipitated  in  large  quantities  during 
heavy  rains  on  said  right  of  way;  that  in  order  to 
meet  the  new  conditions  arising  from  the  improve- 
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ment  of  its  railroad  and  the  building  of  its  drainage 
over  and  through  defendants'  land,  not  only  to  pro- 
tect said  right  of  way  and  improvements,  but  all  abut- 
ting landowners,  that  a  change  and  enlargement  of 
the  system  of  drainage  is  imperative  and  necessary 
to  the  safety  and  usefulness  of  said  railroad  as  well 
as  for  the  benefit  of  the  defendant  and  other  adja- 
cent landowners*  to  have  a  right  of  way  over  defend^ 
ants'  land  to  enable,  said  company  to  construct  and 
repair  its  road  and  a  right  to  conduct  the  water,  and 
the  right  of  making  proper  drains." 

The  complaint  further  shows  the  existence  of  two 
public  ditches,  duly  established;  that  one  of  them  is 
known  as  the  Spera  ditch,  and  the  other  as  the  Harsh 
ditch,  the  latter  being  the  outlet  of  the  former ;  that 
appellant  was  assessed  benefits  on  the  Spera  ditch, 
which  begins  north  of  the  company's  right  of  way, 
crosses  under  its  tracks,  and  empties  into  the  Harsh 
ditch  at  the  south  line  of  the  public  highway  running 
east  and  west  and  upon  the  lands  of  said  Hoffman ; 
that  appellant  is  enlarging  the  Spera  ditch  to  carry 
off  additional  water  accumulated  as  the  result  of 
double  tracking  and  reducing  the  grade  of  appellant 's 
road  which  crosses  the  Spera  ditch ;  that  the  specific 
purpose  of  this  appropriation  is  to  provide  a  more  effi- 
cient outlet  for  said  drainage  on  the  lands  of  defend- 
ants, not  to  destroy  the  Harsh  ditch,  but  to  clean  out 
and  enlarge  the  same  to  sufficient  capacity  to  carry 
off  the  water  emptied  into  it  from  the  Spera  ditch, 
*  *  and  to  create  an  easement  thereon  so  that  said  com- 
pany can  effectually  maintain  necessary  drainage  for 
the  protection  of  its  right  of  way  and  the  operation 
of  its  railroad";  that  an  ineffectual  effort  to  reach 
an  agreement  with  appellees  as  to  the  damages,  if  any 
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occasioned  by  the  proposed  appropriation  had  been 
made;  that  the  property  to  be  condemned  has  been 
duly  surveyed  and  located  as  shown  by  ** Exhibit  A'' 
filed  with  the  complaint. 

Appraisers  were  duly  appointed,  who  reported  that 
there  was  no  value  to  the  real  estate  to  be  appropri- 
ated, and  that  no  damages  resulted  to  the  residue  of 
appellee  *s  land,  by  reason  of  the  appropriation.  Ap- 
pellees excepted  to  the  report  so  made  and  alleged 
that  they  were  damaged  by  the  appropriation  in  the 
sum  of  $2,000.  A  trial  by  jury  resulted  in  a  verdict 
for  appellees  in  the  sum  of  $600.  Appellant 's  motion 
for  a  new  trial  was  overruled. 

A  new  trial  was  asked  on  the  ground  that  the 
court  erred  in  the  admission  of  certain  evidence  and 
in  the  giving  and  refusal  of  certain  instructions ;  that 
the  assessment  of  the  amount  of  recovery  is  erro- 
neous, being  too  large;  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law. 

Without  substantial  conflict  in  the  evidence,  it  ap- 
pears that  at  the  tiqie  this  proceeding  was  instituted, 
appellee  Charles  H.  Hoffman  owned  178  acres  of  real 
estate  in  Fulton  county,  Indiana,  115  acres  of  which 
lay  north,  and  63  acres  south,  of  appellant's  railroad. 
Long  prior  to  filing  its  instrument  of  appropriation 
in  this  case,  appellant  purchased  from  appellees  the 
right  of  way  for  its  double-track  road  off  of  the  115 
acres  aforesaid,  and  appellee  purchased  from  appel- 
lant twenty-three  acres  of  real  estate  south  of  the 
railroad.  Appellee  also  owns  about  forty  acres  south 
of  the  railroad  right  of  way,  through  which  the  Harsh 
ditch  runs.  The  original  line  of  single  track  railroad 
was  built  in  1881  and  the  right  of  way  for  double 
tracking  the  road  was  procured  in  1912  and  1913,  at 
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which  time  appellant  purchased  from  appellee  three 
or  four  acres  north  of  and  adjoining  its  tracks.  Ap- 
pellant also  acquired  a  tract  of  land  from  other 
parties  south  of  its  road  and  subsequently  conveyed  a 
part  of  it  to  appellee^  the  same  being  the  twenty-three 
acres  aforesaid;  but  for  the  railroad  appellee's  land 
would  be  contiguous.    He  operates  it  as  one  farm. 

There  is  also  evidence  tending  to  prove  that  about 
six  months  after  appellee  had  purchased  the  twenty- 
threg. acres,  and  some  two  years  after  appellant  ac- 
quired three  or  four  acres  from  appellee  for  right  of 
way  as  aforesaid,  appellant  instituted  this  proceeding 
to  provide  additional  drainage  which  \\  found  to  be 
necessary;  that  the  changes  appellant  was  making 
in  its  road,  besides  double  tracking,  involved  cutting 
down  a  very  high  grade  for  a  distance  of  about  two 
miles  and  lowering  it  from  twenty  to  thirty-two  feet. 
The  change  in  grade  resulted  in  a  change  in  the  flow 
of  surface  water,  the  collection  of  water  from  a  high- 
way, for  about  eighty  rods  of  its  length  and  the  collec- 
tion of  water  from  fifty  to  eighty  acres  of  real  estate, 
that  formerly,  and  naturally,  flowed  in  the  opposite 
direction  to  other  and  different  outlets,  and  the  flow- 
ing of  such  waters  along  appellant's  right  of  way  and 
turning  the  same  upon  appellee's  land.  By  such 
changes  in  grade  and  ditches,  appellant  brought 
large  quantities  of  additional  waters  so  gathered  and 
accumulated  as  aforesaid,  along  and  across  its  right 
of  way,  down  steep  grades  to  a  point  opposite  the 
lowest  part  of  appellee 's  land,  where  it  made  an  open- 
ing through  its  embankment,  placed  large  tile  therein, 
and  discharged  the  water  with  increased  concentra- 
tion and  greater  force,  and  thereby  caused  the  same 
to  flood  appellees'  land  after  every  hard  rain. 
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The  evidence  also  tends  to  show  that  appellee  had 
sufficient  outlet  for  the  drainage  of  his  land  through 
the  original  Harsh  ditch,  and  that  after  he  purchased 
the  twenty-three  acres  from  appellant,  he  had  drained 
it ;  that  several  tile  ditches  on  his  land  emptied  into** 
the  Harsh  ditch,  and  after  the  changes  aforesaid,  and 
the  enlargement  of  the  Harsh  ditch,  dirt  was  washed 
into  it  by  the  increased  quantity  and  flow  of  water, 
and  it  was  filled  up  so  as  to  cover  the  outlets  for  the 
tile  drains  of  appellee  aforesaid;  that  the  enlarged 
ditch  was  made  sixteen  or  eighteen  feet  wide  but  was 
not  deepened;  that  about  six  acres  of  appellees'  land 
frequently  overflowed  and  was  rendered  unfit  for  cul- 
tivation, after  the  new  ditch  was  constructed,  and 
the  increased  flow  of  water  was  turned  into  the  chan^ 
nel;  that  it  had  not  overflowed  prior  thereto  except 
on  one  occasion  of  an  exceptional  rainfall;  that  the 
land  was  worth  about  $90  per  acre  before  the  changei 
in  the  drainage  and  about  $85  per  acre  after  the  newi 
system  was  constructed  and  in  operation. 

The  deeds  for  the  right  of  way  to  the  railroad  are, 
not  in  evidence,  and  there  is  nothing  to  show  that  in! 
acquiring  the  right  of  way  for  the  double-track  road,' 
the  igrantors  were  informed,  or  knew,  that  the  grade 
was  to  be  lowered  as  above  indicated,  or  that  the 
improvements  contemplated  would  in  any  material 
sense  change  the  direction  of  the  flow  of  water  or  in- 
crease the  volume  or  velocity  of  water  discharged 
upon  appellee's  land.  Appellee  testified  that  appel- 
lant simply  bought  from  him  three  or  four  acres  along 
and  adjoining  its  right  of  way  on  the  north,  to  be 
used  in  laying  its  double  track,  and  "that  is  all  that 
was  said  about  it." 

Witnesses  were  permitted  to  testify  to  the  fair  mar- 
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ket  value  of  the  178  acres,  considered  together  as  one 
farm,  both  before  and  subsequent  to  the  appropria- 
tion for  drainage  purposes,  and  the  construction  of  the 
enlarged  ditch. 

Appellant  objected  for  the  reason  that  the  twenty- 
three  acres  were  purchased  by  appellee  from  appel- 
lant after  it  had  begun  double  tracking  its  road,  which 
fact  was  known  to  him,  and  he  took  the  land  subject 
to  the  right  of  the  company  to  make  the  improvement, 
and  any  damages  resulting  therefrom  were  included 
in  the  purchase  price ;  that  the  178  acres  is  not  shown 
to  be  contiguous  and  to  constitute  one  farm ;  that  ap- 
pellant seeks  only  an  easement  across  thirty-eight 
acres  south  of  the  railroad,  and  the  damages  recover- 
able would  be  limited  to  the  land  through  which  the 
easement  is  acquired.  The  objection  was  overruled 
by  the  court  and  appellant  reserved  an  exception. 

Appellees  knew  when  they  acquired  title  to  the 
twenty-three  acres  south  of  the  railroad  that  appel- 
lant was  proposing  to  double  track  its  road,  for  they 
had  previously  executed  a  conveyance  of  a  right  of 
way  for  that  purpose,  but  there  is  nothing  to  show 
that  appellees  had  any  special  knowledge  of  the 
change  in  the  grade,  the  effect  upon  drainage  or  exist- 
ing ditches,  or  that  there  were  any  special  agreements 
betweetf  the  parties  relating  to  any  of  such  questions. 

The  evidence  tends  to  show  that  appellees'  build- 
ings were  north  of  the  railroad,  and  that  after  he  ac- 
quired title  to  the  twenty-three  acres  from  appellant 
he  operated  the  entir6  178  acres  as  one  farm,  and  that 
he  so  owned  and  operated  it  prior  to  the  institution  of 
the  proceedings  involved  in  its  appeal;  that  the  178 
acres  were  contiguous  except  as  affected  by  the  rail- 
road.   Therefore,  for  the  purposes  of  the  question 
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presented,  the  situation  is  not  different  from  what  it 
would  have  been  had  appellant  acquired  its  railroad 
right  of  way  through  appeUees'  land  by  appropria- 
tion  proceedings  under  the  statute  without  any  special 
agreement  or  limitations  in  regard  thereto,  other  than 
the  fact  that  the  right  of  way  so  procured  was  to  be 
used  in  double  tracking  its  road.  RousMange  v.  Chi- 
cage,  etc.,  R.  Co.  (1888),  115  Ind.  106, 17  N.  E.  198. 

Appellant  does  not  contend  that  the  owner  of  the 
land  appropriated  for  drainage  purposes  is  precluded 
from  having  the  question  of  his  damages,  if  any,  de- 
termined  in  this  proceeding,  because  of  the  fact  that 
appellant  had  previously  acquired  a  right  of  way 
through  appellees  ^  land  for  its  double-track  road,  but 
it  contends  that  the  error  complained  of  is  shown 
by  the  fact  that  appellee  had  already  been  paid  for 
such  drainage  easement  in  so  far  as  the  twenty-three 
acres  are  involved,  and  that  only  the  tMrty-eight  acres 
south  of  the  railroad  through  which  the  enlarged 
ditch  runs,  should  be  considered  in  determining  the 
damages  in  this  case. 

The  general  rule  is  that  the  price  paid  for  a  rail- 
road right  of  way,  or  the  damage  assessed  in  con- 
demnation proceedings  for  such  purpose,  settle 

1.  and  adjust,  once  for  all,  both  present  and  fu- 
ture damages  of  every  kind  and  character 
which  might  reasonably  be  expected  to  result  from 
such  appropriation  or  conveyance,  and  the  construc- 
tion and  maintenance  of  the  road  in  a  proper  and 
lawful  manner.  But  it  does  not  follow  from  this  rule 
that  the  damages  resulting  from  the  drainage  contem- 
plated by  this  proceeding  were  settled  and  adjusted 
by  the  transaction  in  which  appellee  acquired  from 
appellant  title  to  the  twenty-three  acres  aforesaid. 

VOL.  67—19. 
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There  is  nothing  to  indicate  that  such  drainage  was 
contemplated  at  that  time,  and  it  cannot  be  held,  as 
against  appellee,  on  the  facts  of  this  case,  that  the 
damages  resulting  to  his  land  by  the  change  in  the 
drainage  system,  as  heretofore  indicated,  could  rea- 
sonably have  been  expected  to  result  from  the  double 
tracking  of  appellant's  road.  Cleveland,  etc.,  R,  Co. 
V,  Griswold  (1912),  51  Ind.  App.  497,  502,  97  N.  E. 
1030;  Cleveland,  etc.,  R.  Co.  v.  Hadley  (1912),  179 
Ind.  429,  439,  441,  101  N.  E.  473,  45  L.  R.  A.  (N.  S.) 
796;  Cleveland,  etc.,  R.  Co.  v.  Smith  (1911),  177  Ind. 
524,  543,  546,  97  N.  E.  164;  RousUange  v.  Chicago, 
etc.,  R.  Co.,  supra. 

As  already  indicated,  the  evidence  tended  to  show 

that  the  tracts  comprising  the  178  acres  were  owned 

and  managed  as  a  single  farm  by  appellee 

2.  prior  to  and  at  the  time  this  proceeding  was 
institutdd.    Such  being  the  case,  the  court  did 

not  err  in  receiving  evidence  as  to  the  value  of  the 
farm  in Jts  entirety,  both  prior  and  subsequently  to 
the  appropriation  and  establishment  of  the  enlarged 
ditch  and  the  change  in  the  drainage  system.  Cleve- 
land, etc.,  R.  Co.  v.  Smith,  supra;  Chicago,  etc.,  R.  Co. 
V.  Huncheon  (1892),  130  Ind.  529,  533,  30  N.  E.  636. 

Whether  a  farm  consisting  of  contiguous  tracts  is 

held  and  operated  as  separate  units,  or  as  a  single 

farm,  is  a  question  of  fact  to  be  determined 

3.  like  any  other  such  question  from  the  evidence 
in  the  case.    Cleveland,  etc.,  R.  Co.  v.  Smith, 

supra. 

The  court  in  this  case  by  its  instructions  submitted 
the  question  to  the  jury  as  one  of  fact  to  be  deter- 
mined from  the  evidence,  and,  in  instructing  as  to  the 
measure  of  damages,  informed  the  jury  that  if  they 
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found  from  the  evidence  that  the  178  acres  consisted 
of  parts  that  were  contiguous,  and  that  appellees 
used  such  tracts  as  one  farm,  then  they  would  be 
authorized  to  assess  damages  to  the  farm  as  a  whole 
by  reason  of  the  appropriation  and  improvement  set 
out  in  the  complaint  Also,  that  if  they  did  not  so 
find,  but  found  that  a  part  only  of  such  farm  was 
damaged  by  the  proposed  improvement,  they  should 
assess  damages,  if  any,  only  on  the  part  so  affected.^ 
Also,  that  the  measure  of  damages  was  the  difference, 
if  any,  in  the  fair  cash  value  of  the  land  so  affected 
just  before  and  after  the  change  in  the  drainage  sys- 
tern  aforesaid. 

At  the  request  of  appellant  the  court  also  instruct- 
ed the  jury  that,  if  the  fair  market  value  of  appellee 's 
land  was  as  much  after  as  before  the  improvement 
was  made,  appellee  could  not  recover,  and  the  ver- 
dict should  be  for  appellant. 

The  appellant  also  claims  that  the  court  erred  in 
its  instructions  and  gave  the  jury  an  erroneousldea 
of  the  proceeding,  and  especially  as  to  the  easement 
or  right  appellant  sought  to  establish.  Also,  that 
the  damages  were  not  properly  limited  and  included 
as  an  element  the  effect  upon  defendant's  farm,  as 
a  whole,  caused  by  such  improvement  and  drainage, 
and  not  merely  that  caused  by  the  additional  water, 
if  any,  turned  upon  appellant's  land  by  the  improve- 
ment, which  had  not  previously  flowed  into  the  Harsh 
ditch. 

The  instructions  seem  to  present  the  case  fairly 
and  fully  as  to  all  the  parties.  The  court  gave  a  num- 
ber of  instructions  requested  by  appellant,  and  among 
them  the  following : 

**No.  2.    The  court  instructs  you  that  if  you  find 
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from  the  evidence  that  the  Chicago  &'  Erie  Bailroad 
Company  purchased  of  Sylvester  Churchill  and 
Charles  E.  Stephey  tracts  of  land  adjoining  plain- 
tiff's  right  of  way  for  right  of  way  purposes  and  sold 
to  Charles  Hoffman  so  much  of  said  real  estate  so 
purchased  of  said  Churchill  and  Stephey  as  remained 
after  the  strips  needed  for  the  construction  of  plain* 
tiff's  double  track  was  taken  out  and  said  Charles  H. 
Hoffman  purchased  said  Churchill  and  Stephey  land 
with  knowledge  that  said  double  track  was  to  be  con- 
structed on  said  strips  purchased  of  Churchill  and 
Stephey,  then  said  Hoffman  could  not  recover  any 
damages  which  resulted  or  might  reasonably  result 
from  the  proper  construction  of  the  Chicago  &  Erie 
Bailroad  Company's  double  track  thereon.    •    •    • 

"No,  3.  The  court  instructs  you  that  under  this 
proceeding  the  only  interest  the  Chicago  &  Erie  Rail- 
road Company  can  acquire  in  the  ditch  running  over 
and  across  the  defendant,  Hoffman's,  land  is  a  mere 
easement;  said  Hoffman  remains  the  owner  of  the 
land  and  subject  to  the  use  of  said  drain  by  the  plain- 
tiff, said  Hoffman  may  make  all  lawful  use  of  his  land 
and  said  defendant,  Charles  Hoffman,  would  not  be 
entitled  to  recover  in  this  action  as  damages  for  land 
taken,  the  value  of  any  land,  as  no  land  is  taken  by 
the  plaintiff.    •    •    • 

'*No,  4.  The  plaintiff,  Chicago  &  Erie  Bailroad 
Company,  would  not  be  liable  to  defendant,  Hoffman, 
for  any  injury  or  damage  to  him  from  water  that 
naturally  flowed  into  the  Spera  Ditch,  or  Harsh  Ditch, 
constructed  by  order  of  court,  off  the  lands  or  the 
right  of  way  of  the  Chicago  &  Erie  Bailroad  Com- 
pany, and  you  should  not  assess  any  damages  for  an 
injury  or  damage  to  defendant,  Hoffman's,  lands  oc- 


NOVEMBER  TERM,  1917.  293 

Ghicaga,  etc.,  R.  Ck>.  v.  Hoffman — 67  Ind.  App.  281. 

casioned  by  the  natural  flow  of  water  through  public 
drains  or  natural  water  courses  across  plaintiff's 
right  of  way  to  Hoffman's  land,    •    •    * 

**No.  6.  You  should  not  assess  any  prospective 
damages  against  the  plaintiff,  Chicago  &  Erie  Bail- 
road  Company,  which  may  arise  in  the  future  from 
the  happening  of  some  possible  but  uncertain  event ; 
the  defendant,  vHoffman,  has  the  burden  of  proving 
by  a  preponderance  of  the  evidence  that  he  is  dam- 
aged by  the  improvement  made  by  the  Chicago  &  Erie 
Bailroad  Company  respecting  drainage,  and  that  the 
damage  was  such  as  would  or  did  naturally  and  ordi- 
narily result  from,  or  was  incident  to  the  improve- 
ment and  if  defendant,  Hoffman,  has  failed  to  prove 
by  a  preponderance  of  the  evidence  that  he  has  been 
so  damaged,  your  verdict  should  be  for  the  plaintiff, 
Chicago  &  Erie  Railroad  Company,^' 

The  case  was  tried  on  the  theory  advocated  by  ap- 
pellant, except  as  to  the  consideration  of  the  farm 
as  a  whole,  and  this  question  was  properly  submitted 
to  the  jury  as  one.  of  fact. 

Appellant  sought  and  obtained  a  change  in  the 
drainage  system  and  an  enlarged  outlet  to  carry  off 
the  additional  waters  accumulated  thereby. 

The  evidence  shows  that  water  was  collected  by 
appellant  from  territory  that  naturally  drained  else- 
where; that  it  was  drained  through  artificial  chan- 
nels, with  increased  velocity  and  volume,  and  dis- 
charged through  a  thirty-inch  tile  laid  under  appel- 
lants' roadbed,  into  an  open  ditch  which  ran  through 
appellees '  land ;  that  such  ditch  overflowed  frequent- 
ly, was  filled  up  so  as  to  interfere  with  tile  drains 
emptying  into  it,  and  that  a  portion  of  appellees' 
land  was  damaged  by  the  water,  which  prior  to  such 
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change  in  the  drainage  system  and  the  ditch  on  ap- 
pellees* land,  had  not  been  subject  to  overflow. 

The  proceeding  was  under  and  in  pursuance  of  the 
statute,  §929  et  seq.  Bums  1914,  supra.  On  the  the- 
ory presented  by  the  pleadings  and  by  the 

4.  instructions  tendered  by  appellant,  the  case 
seems  to  have  been  fairly  tried  on  its  merits, 
and  a  correct  result  reached.  There  i$r  evidence  tend- 
ing to  support  the  verdict,  and  the  damages  awarded 
are  not  excessive.  New  Jersey,  etc.,  R.  Co.  v.  Tutt 
(1906),  168  Ind.  205,  214,  80  N.  E.  420;  Toledo,  etc., 
R.  Co.  V.  Wilson  (1909),  44 Ind.  App.  213, 217, 86  N.  E. 
508,  88  N.'E.  864;  Baltimore,  etc.,  R.  Co.  v.  QuiUen 
(1904),  34  Ind.  App.  330,  334,  72  N.  E.  661;  Pitts- 
burgh,  etc.,  R.  Co.  v.  Atkinson  (1912),  51  Ind.  App. 
315,  323,  97  N.  E.  353 ;  Cleveland,  etc.,  R.  Co.  v.  Gris- 
wold,  supra;  CMertson  v.  Knight  (1898),  152  Ind. 
212,  125,  52  N.  E.  700.  The  question  of  appellant's 
right  to  acquire  an  easement  in  a  public  ditch  already 
established  is  not  presented,  considered  or  decided  in 
this  case. 

We  have  in  effect  considered  all  the  questions  duly 
presented,  and  find  no  error  prejudicial  to  appellant's 
rights.    Judgment  affirmed. 

NoTB.— Reported  in  119  N.  E.  169.    See  under  (1)  22  Am.  St  51, 
15  Cyc  705,  715;  (2)  15  Cyc  704;  (3)  15  Cye  873;  (4)  15  Cyc  908. 


City  op  Michigan  City  v.  Maewick  et  al. 

[No.  9307.    Filed  June  6,  1917.    Behearing  denied  April  4,  1918.] 

1.    Pi£ADiNG.  —  General     Denial.  —  Evidence     Admissible.  —  Facts 
pleaded  in  paragraphs  of  answer  which  are  not  by  way  of  con- 
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fession  and  avoidance,  but  directly  controvert  or  rebut  matters 
pleaded  by  the  complaint,  are  admissible  in  evidence  under  the 
general  deniaL    p.  299. 

2.  Rboobdb. — Records  of  Mtm/idpal  OorfH>raiUm, — Right  to  Sa>am- 
ine, — Taxpayers  of  a  municipality  have  a  right  to  examine  its 
books  and  records  at  proper  times  for  any  legitimate  purpose, 
p.  300. 

3.  MuNiGiPAi,  €k)BPQBATioir8. — Right  of  Taxpayers. — Public  Funds. 
— EnjoifUng  Misappropriation, — Taxpayers  of  a  municipality  may 
enjoin  municipalities  and  their  officers  from  misappropriating 
public  funds  under  their  control,  as  such  funds  belong  beneficially 
to  the  taxpayers,    p.  301. 

4.  Municipal  Oobpobations. — Right  of  Taxpayers. — Misappropria- 
tion of  Public  Funds. — Investigation  and  Recovery. — ^Where  pub- 
lic funds  have  been  misappropriated,  and  the  municipality  and 
its  proper  officers  on  demand  refuse  to  proceed  to  cause  such 
funds  to  be  restored,  taxpayers,  in  the  interest  of  themselves  and 
all  others  similarly  situated,  may  take  steps  to  recover  such 
funds  in  behalf  of  the  municipality  and  to  that  end  may  conduct 
investigations  and  commence  and  prosecute  appropriate  actions, 
p.  301. 

5.  Municipal  Corpobations. — Misappropriation  of  Public  Funds. — 
Taxpayer's  Action  to  Recover. — Pleading. — ^In  an  action  prose- 
cuted by  taxpayers  of  a  municipality  to  recover  misappropriated 
public  funds,  the  complaint  must  affirmatively  disclose  their  in- 
terest as  that  they  are  taxpayers,    p.  301. 

6.  Municipal  Corpobations. — Misappropriation  of  Public  Funds, — 
taxpayer's  Action  to  Recover. — Costs  and  Expenses.-^Wherej  by 
steps  which  they  are  authorized  to  take,  taxpayers  cause  to  be 
restored  to  the  municipality  funds  wrongfully  sequestered  or 
misappropriated,  they  may  retain  out  of  the  fund  or  recover 
from  the  municipality  their  reasonable  costs  and  expenses  in- 
curred, including  the  reasonable  expense  of  procuring  the  serv- 
ices of  expert  accountants,    p.  302. 

7.  Subrogation. — Right  to  8ubrogati€n.'— Actions. — Complaint. — 
Sufficiency. — In  an  action  against  a  city  by  expert  accountants  to 
recover  for  certain  services,  where  the  complaint  alleged  that  cer- 
tain citizens  and  taxpayers  of  a  city  apprised  the  city  officials  of 
facts  sufficiently  definite  to  require  that  the  city's  financial  af- 
fairs be  investigated,  and  that  they  requested  such  officials  to 
cause  an  investigation  to  be  made,  which  request  was  denied, 
whereupon  such  citizens  and  taxpayers  engaged  plaintiffs,  who, 
on  auditing  the  city's  books,  discovered  a  shortage,  which  was 
subsequently  made  good,  but  not  averring  that  such  citizens  or 
taxpayers  were  insolvent,  nor  disclosing  any  other  reason  why 
they  could  not  be  required  to  perform  their  obligations  to  pay 
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plaintiffs  for  their  services,  so  that  it  was  necessary  for  plaintiffs 
to  resort  to  subrogation  or  any  equitable  principle  to  recover  what 
was  due  them,  such  complaint  Is  insufficient  to  state  a  cause  of 
action  against  the  city  on  the  theory  of  subrogation  of  the  claim 
the  taxpayers  held  against  the  municipality,  since  the  facts 
alleged  show  only  that  such  citizens  and  taxpayers  were  indebted 
to  plaintiffs,  and  that,  having  discharged  their  indebtedness,  they 
might  recover  from  the  dty  the  reasonable  value  of  plaintUTs 
services,  pp.  303,  306,  312. 

8.  SuBBOGATioN. — Theory. — ApplkxMUty. — Subrogation  Is  defined 
as  the  equity  by  which  a  person  who  is  secondarily  liable  for  a 
debt,  and  who  has  paid  it,  is  put  in  the  place  of  the  creditor,  and 
it  is  applied  where  a  man  pays  a  debt  which  could  not  properly  be 
called  his  own,  but  which  it  was  his  interest  to  pay.    p.  305. 

9.  SxTBBOOATioN. — Defcnscs. — Adequate  Remedy  at  Law. — ^The  rem- 
edy of  subrogation  being  equitable  in  nature,  the  established 
maxims  of  equity  are  applicable,  and  ordinarily  one  may  not 
resort  to  subrogation  where  he  has  a  clear  and  adequate  remedy 
at  law.    p.  306. 

10.  Sttbbooatioit. — Actions, — Parties, — Ordinarily  the  remedy  by 
subrogation  cannot  be  applied  unless  those  whose  rights  will 
thereby  be  affected  are  parties  to  the  proceeding,    p.  306. 

11.  SuBBOGATioir. — Actions. — Parties. — In  an  action  by  expert  ac- 
countants against  a  dty  for  subrogation  of  the  rights  of  a  com- 
mittee of  citizens  and  taxpayers  who  had  employed  them  to  exam- 
ine the  dty*s  books,  the  citizens'  committee  were  necessary  par- 
ties in  view  of  the  fact  that  the  amount  of  compensation  to  be 
paid  plaiptiffs  was  in  dispute,    p.  314. 

From  LaPorte  Circuit  Court;  Thomas  W.  Slick, 
Special  Judge. 

Action  by  James  Marwick  and  others  against  the 
city  of  Michigan  City.  From  a  judgment  for  plain- 
tiffs, the  defendant  appeals.    Reversed. 

Theron  F.  Miller,  for  appellant. 
Rickey  &  Wolfe,  for  appellees. 

CaldweIiL,  J. — ^Appellees,  in  1906,  as  expert  ac- 
countants, audited  certain  official  books  and  records 
of  appellant  city,  by  the  procurement  of  a  certain  or- 
ganization of  citizens  and  residents  of  appellant 
known  as  the  ** Citizens'  Committee.*'     Appellees 
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bronght  this  action  against  appellant  to  recover  com- 
pensation for  snch  services.  A  trial  resulted  in  a  ver- 
dict for  $2,000  principal,  $960  interest,  total  $2,960,  on 
which  judgment  was  rendered.  The  errors  assigned 
in  this  court  and  not  waived  are  based  on  the  overrul- 
ing of  the  demurrer  to  the  complaint,  the  sustaining 
of  the  demurrer  to  appellant's  fifth  paragraph  of 
answer,  and  the  overruling  of  the  motion  for  a  new 
triaL 

The  complaint  is  lengthy,  but  its  substance  is  as 
follows:  In  August,  1906,  certain  citizens  and  resi- 
dents of  Michigan  City  became  convinced,  through 
rumor  and  current  report,  that  by  reason  of  errors 
in  bookkeeping  or  otherwise  the  funds  of  the  city  had 
not  been  properly  or  legally  accounted  for  by  the  then 
treasurer  and  his  immediate  predecessor  for  the  pe- 
riod from  September  1,  1898,  to  December  31,  1905 ; 
that  such  citizens  thereupon  determined  to  institute 
a  careful  investigation,  and  to  that  end  to  form  an 
organization  of  citizens  and  taxpayers,  to  employ 
counsel  and  engage  the  services  of  capable  account^ 
ants ;  that,  following  out  such  plan,  there  was  formed 
in  said  city  an  organization  known  as  "the  Citizens' 
Conmiittee ' ' ;  that  said  committee  for  the  purpose  of 
having  the  financial  books  and  records  of  the  city  exi 
amined,  to  the  end  that  the  then  condition  of  its  funds 
might  be  ascertained,  secured  the  assistance  of  appel- 
lees, who  are  chartered  accountants,  and  who  pursu- 
ant to  an  understanding  and  agreement  with  the  com- 
mittee, thereupon  proceeded  to  examine  such  books 
and  records  for  the  period  from  September  1, 1898,  to 
December  31, 1905 ;  that  in  doing  such  work  appellees 
were  first  employed  by  said  ** citizens'  committee  and 
taxpayers '  league  of  said  Michigan  City  on  behalf  of 
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said  city  and  for  the  benefit  of  said  city'*;  that  prior 
to  causing  said  work  to  be  commenced,  said  taxpay- 
ers' league  had  informed  the  mayor  and  conunon 
council  of  the  city  of  their  belief  that  a  large  sum  of 
the  funds  of  the  city  had  been  misappropriated  within 
the  period  aforesaid,  and  requested  and  urged  that 
an  examination  and  audit  of  the  financial  books  and 
records  of  the  city  be  made  by  such  officials,  but  that 
they  refused  to  do  so;  that  thereupon  appellees,  at 
the  request  of  said  citizens'  committee,  commenced 
and  prosecuted  such  investigation;  that  soon  it  be- 
came  evident  to  appellees,  to  the  committee,  and  to 
such  officials,  that  the  treasurers  of  the  city  within 
the  period  aforesaid  had  committed  serious  errors  in 
the  management  of  the  finances  of  the  city,  where- 
upon **said  city  officials  including  the  mayor  and 
members  of  the  common  council  •  *  *  directed, 
approved  and  assisted  these  plaintiffs  with  their  said 
work,  and  continued  from  time  to  time  to  consult 
with,  advise,  direct,  outline  and  amplify  said  exami- 
nation and  audit  that  said  plaintiffs  were  making 
under  the  direction  of  said  committee  and  said  city 
officials";  that  appellees,  by  an  examination  of  the 
financial  books  and  records  for  the  period  from  Sep- 
jtember  1,  1898,  to  November  30,  1905,  ascertained 
that  the  city  treasurer  in  office  during  said  period 
possibly  by  mistake  had  failed  to  account  for  and  had 
appropriated  to  his  own  use  $3,082.63  of  the  city's 
money ;  that  such  treasurer  on  being  apprised  of  the 
facts  paid  such  sum  into  the  office  of  the  treasurer 
of  the  city,  and  to  his  successor  then  in  office;  that 
said  money  was  recovered  *  *  solely  as  a  result  of  said 
audit  and  examination  of  said  books  by  these  plain- 
tiffs, and  with  the  approval  and  under  the  direc- 
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tion  and  at  the  instance  of  said  city  officials  and  the 
said  citizens'  pommittee";  that  an  examination  of  the 
books  and  records  in  the  city  treasurer's  office  for  the 
period  from  November  30,  1903,  to  January  1,  1906, 
disclosed  that  the  treasurer's  accounts  were  short 
$10,383.87,  **  which  shortage  was  discovered  by  the 
audit  made  by  these  plaintiffs  at  the  request  of  said 
citizens'  committee,  and  with  the  approval  and  under 
the  direction  of  said  city  officials  of  Michigan  City; 
that  as  a  result  of  said  investigation  and  audit  made 
by  these  plaintiffs,  there  has  been  paid  into  the  office 
of  the  treasurer  of  Michigan  City,  Indiana,"  $13,- 
466.50 ;  that  at  the  request  of  the  citizens '  committee, 
and  with  the  knowledge  and  approval  and  under  the 
direction  of  the  city  officials  of  said  city,  appellee  de- 
voted a  great  deal  of  time  to  such  examination,  and 
that  $6,000  is  reasonable  compensation  therefor ;  that 
repeated  demands  have  been  made  for  the  payment 
of  said  sum  to  appellees,  which  demands  have  been 
refused,  and  that  by  reason  of  the  premises  there  is 
due  appellees  $6,000  and  interest ;  wherefore  they  ask 
judgment  for  $8,000. 

Appellant  filed  an  answer  in  five  paragraphs,  the 

first  of  which  was  a  general  denial.     The  matter 

pleaded  by  the  second,  third,  and  fourth  para- 

1.  graphs  was  admissible  in  evidence  under  the 
general  denial,  as  such  answers  were  not  by 
way  of  confession  and  avoidance,  but  the  facts  there- 
by pleaded  were  of  a  nature  directly  to  controvert  or 
rebut  the  facts  pleaded  by  the  complaint.  Such  para- 
graphs, however,  were  not  challenged  by  motion  or 
demurrer,  and  we,  therefore,  do  not  outline  their  sub- 
stance. The  fifth  paragraph  of  the  answer  was  in  sub- 
stance that  appellees  were  not  residents  of  Indiana, 
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or  inhabitants  or  taxpayers  of  Michigan  City,  Indi- 
ana, and  therefore  had  no  right  to  bring  or  maintain 
this  action. 

The  question  whether  the  court  erred  in  sustaining 
the  demurrer  to  the  fifth  paragraph  of  answer  de- 
pends on  the  theory  of  the  complaint.  Such  para- 
graph impliedly  assumes  that  the  services  for  which 
a  recovery  is  sought  by  the  complaint  are  those  serv- 
ices which  taxpayers  under  certain  circumstances 
may  cause  to  be  performed  in  safeguarding  public 
funds,  and  in  causing  them  to  be  restored  if  misap- 
propriated, and  for  the  reasonable  expense  of  which 
such  taxpayers  under  certain  circumstances  herein- 
after outlined  may  recover  compensation  from  the 
municipality  or  body  politic  involved.  If  such  is  the 
theory  of  the  complaint,  and  it  may  be  said  that  the 
overruling  of  the  demurrer  to  it  presents  the  same 
question  as  the  sustaining  of  the  demurrer  to  the  fifth 
paragraph  of  answer,  since  the  former  contains  no 
averment  that  appellees  are  or  were  taxpayers  of 
Michigan  City.  We  therefore  proceed  first  to  con- 
sider the  suflSciency  of  the  complaint  and  incidentally 
its  theory. 

Taxpayers  of  a  municipality  have  a  right  to  exam- 
ine its  books  and  records  at  proper  times  for  any 
legitimate  purpose.     State,  ex  rel.  v.  King 

2.  (1900),  154  Ind.  621,  57  N.  E.  535;  2  DUlon, 
Mun.  Corp.  (5th  ed.)  §560;  State,  ex  rel.  v.  Wil- 
liams (1903),  110  Tenn.  549,  75  S.  W.  948,  64  L.  B.  A, 
418,  and  note;  Matter  of  Egan  (1912),. 205  N.  Y.  147, 
98  N.  E.  467, 41  L.  R.  A.  (N.  S.)  280,  Ann.  Cas.  1913B 
56,  and  note. 

They  may  also  proceed  in  equity  to  enjoin  munid- 
palities  and  their  officers  from  misappropriating  pub- 
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lie  funds  under  their  control.     Such  right  is 

3.  grounded  on  the  relation  which  taxpayers  bear 
to  the  municipality,  which  relation  is  analagous 

to  that  existing  between  the  stockholders  of  a  private 
corporation  and  the  corporate  entity.  By  reason  of 
such  relation,  public  funds  under  the  control  of  the 
municipality  and  its  officers  belong  beneficially  to  the 
taxpayers,  and  hence  where  the  necessity  to  do  so 
exists,  they  may  take  steps  to  protect  such  funds. 
Kimble  v.  Board  (1903),  32  Ind.  App.  377,  66  N.E. 
1023;  Zuelly  v.  Casper  (1902),  160  Ind.  455,  67  N.  E. 
103,  63  L.  R.  A.  133 ;  Pierce  v.  Hagans  (1908),  79  Ohio 
St.  9, 86  N.  E.  519,  36  L.  R.  A.  (N.  S.)  1,  and  note,  15 
Ann.  Cas.  1170.  See,  also,  note  to  Sutton  v.  Buie,  L.  R. 
A.  1915D  178. 

Where  the  misappropriation  of  public  funds  has 

been   accomplished,   and  the  municipality   and  its 

proper  officers  on  demand  refuse  to  proceed  to 

4.  cause  such  funds  to  be  restored,  taxpayers  in 
the  interest  of  themselves  and  all  others  simi- 
larly situated  may  take  steps  to  recover  such  funds 
in  behalf  of  the  municipality,  and  to  that  end  may 
conduct  investigations,  conmience  and  prosecute  ac- 
tions, etc.    In  any  such  action,  however,  the 

5.  complaint  must  affirmatively  disclose  their  in- 
terest as  that  they  are  taxpayers.    Zuelly  v. 

Casper,  supra;  Davis  v.  Fogg  (1881),  78  Ind.  301; 
Wright  v.  Floyd  (1908),  43  Ind.  App.  546,  86  N.  E. 
971 ;  5  McQuillen,  Mun.  Corp.  §2585 ;  4  Dillon,  Mun. 
Corp.  (5th  ed.)  §1580;  Cathers  v.  Moores  (1907),  78 
Neb.  13,  110  N.  E.  689,  14  L.  R.  A.  (N.  S.)  298  and 
note;  28  Cyc  1747. 

Where  by  steps  which  they  are  authorized  to  take 
as  measured  by  the  foregoing  propositions,  taxpayers 
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cause  to  be  restored  to  the  municipality  public 
6.     funds  theretofore  wrongfully  sequestered  or 

misappropriated,  they  may  retain  out  of  the 
fund  or  recover  from  the  municipality  their  reason- 
able costs  and  expenses  incurred,  including  the  rea- 
sonable expense  of  procuring  the  services  of  expert 
accountants.   Kimble  v.  Board,  supra,  and  cases. 

We  proceed  to  consider  the  complaint  in  the  light 
of  the  foregoing  propositions :  It  contains  no  aver- 
ment that  appellees  were  citizens  and  taxpayers  of 
Michigan  City.  They  do  not  sue  in  such  capacity. 
They  seek  to  recover  for  services  performed  as  ex- 
pert accountants  under  the  procurement  of  a  citizens' 
committee,  and  alleged  to  have  resulted  in  the  res- 
toration to  the  city  of  a  large  amount  of  public  funds 
which  but  for  their  action  would  have  been  lost  to 
the  public.  It  is  not  possible  to  determine  from  the 
transcript  the  exact  theory  of  the  complaint  as 
adopted  by  the  trial  court,  and  the  parties  in  the 
court  below,  or  the  specific  grounds  upon  which  ap- 
pellees base  their  right  to  maintain  this  action.  There 
are  certain  allegations  pointing  to  a  theory  of  im- 
plied contract  between  appellees  and  the  city  as  the 
allegations,  to  the  effect  that  appellees  under  employ- 
ment by  the  citizens '  committee,  commenced  the  work 
of  examining  the  books  and  records  of  the  city,  where- 
upon, while  they  were  engaged  at  such  work,  the 
mayor  and  members  of  the  common  council  from  time 
to  time  consulted  with,  advised  and  assisted  appellees, 
and  directed,  outlined  and  amplified  such  work.  How- 
ever, appellees  in  this  court  do  not  contend  that  the 
complaint  states  a  cause  of  action  on  the  theory  of 
contract,  either  express  or  implied,  between  them  and 
the  city.    Their  contention  here  is  that  the  complaint 
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is  good  on  the  theory  of  subrogation.  The  argument 
is  as  follows :  Certain  taxpayers  demanded  that  the 
city  officials  cause  the  books  to  be  audited;  the  de- 
mand was  refused;  appellees  thereupon  under  em- 
ployment by  such  taxpayers  did  the  work  which  re- 
sulted in  the  discovery  that  a  city  treasurer  and  his 
predecessor  were  short  in  their  accounts,  whereupon, 
by  reason  of  such  work  and  discovery,  the  amount  of 
the  shortage  was  restored  to  the  city;  by  reason  of 
the  facts  such  taxpayers  were  entitled  to  be  reim- 
bursed either  out  of  the  fund  or  by  recovery  from  the 
city  for  their  reasonable  expense  in  causing  such  in- 
vestigation to  be  made,  including  reasonable  compen- 
sation for  appellors;  that  appellees,  having  per- 
formed the  work,  are  entitled  to  be  subrogated  to 
the  rights  of  such  taxpayers,  and  may  therefore  main- 
tain this  action  against  the  city. 

As  appellees  do  not  claim  that  the  complaint  states 
a  cause  of  action  in  their  favor  except  as  the  equitable 

doctrine  of  subrogation  is  invoked,  it  results 
7.     that,  unless  it  is  sufficient  on  such  theory,  we 

should  hold  that  the  court  erred  in  overruling 
the  demurrer  by  which  appellant  sought  to  tust  its 
sufficiency.  A  complaint  to  enforce  a  claim  for  sub- 
rogation should  state  the  particular  facts  upon  which 
the  claim  is  founded.  Lilly  v.  Dunn  (1884),  96 
Ind.  220.  It  may  be  fairly  gathered  from  the 
complaint  that  certain  citizens  and  taxpayers  of 
Michigan  City  apprised  the  city  officials  of  facts 
sufficiently  definite  to  make  it  appear  that  rea- 
sonable diligence  in  the  discharge  of  official  duty 
required  that  the  financial  affairs  of  the  city  be 
investigated,  and  that  they  requested  such  officials 
to  cause  such  investigation  to  be  made,  and  that  such 
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request  was  denied ;  that  such  citizens  and  taxpayers 
thereupon  proceeded  to  cause  such  work  to  be  done, 
and  to  tiiat  end  engaged  appellees;  that  appellees 
thereupon  under  such  engagement  audited  the  books 
of  the  city,  discovering  a  shortage,  which  was  subse- 
quently made  good,  as  alleged,  and  that  thereby  such 
citizens  and  taxpayers  incurred  a  liability  to  appel- 
lees  for  the  reasonable  value  of  their  ser^ces.  I?  is 
our  judgment  that  such  citizens  and  taxpayers  under 
the  facts  averred  are  entitled  to  recover  from  the  city 
the  reasonable  expense  of  such  investigation,  includ- 
ing any  reasonable  amount  paid  by  them  to  appellees 
for  services  in  conducting  such  investigation.  View- 
ing the  complaint,  then,  in  its  aspect  most  favorable 
to  the  correctness  of  the  court's  ruling,  and  it  results 
that  such  citizens  and  taxpayers,  by  reason  of  the 
facts  averred,  are  indebted  to  appellees  for  the  rea- 
sonable value  of  their  services,  and  that  such  citizens 
and  taxpayers,  having  discharged  such  indebtedness, 
might  recover  from  the  city  as  expenses  incurred  the 
reasonable  value  of  such  services.  The  liability  of 
such  citizens  and  taxpayers  to  appellees  is  grounded 
on  the  mere  fact  of  the  performance  of  the  service 
under  an  employment  to  that  end.  Additional  ele- 
ments must  exist,  however,  in  order  that  the  city  may 
be  liable  to  such  citizens  and  taxpayers,  among  them 
a  demand  and  refusal,  as  we  have  already  indicated. 
We  »are  unable  to  discover,'  however,  from  the  facts 
averred  any  theory  under  which  appellees  may  be 
subrogated  to  the  rights  of  such  citizens  and  taxpay- 
ers. Appellees  neither  by  their  prayer  for  relief  nor 
otherwise  in  their  complaint  ask  to  be  subrogated. 
They  disclose  no  reason  why  such  principle  should 
be  applied.     They  have   discharged  no   obligation 
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which  such  citizens  and  taxpayers  were  primarily  re- 
quired to  discharge.  They  did  nothing  under  com- 
pulsion, or  in  order  to  protect  themselves  in  any 
right.  They  merely,  pursuant  to  ism  agreement  vol- 
untarily entered  into,  did  a  certain  work,  by  which 
the  relation  of  debtor  and  creditor  exists  between 
them  and  such  taxpayers.  There  is  no  allegation 
disclosing  a  necessity  to  resort  to  subrogation  or  any 
other  equitable  principle  in  order  that  they  may  re- 
cover what  is  due  them.  There  is  no  allegation  that 
such  citizens  and  taxpayers  are  insolvent,  nor  is  other 
reason  disclosed  why  the  latter  may  not  be  required 
to  perform  their  obligation.  The  situation  here  is 
somewhat  analagous  to  a  case  free  from  fraud,  where- 
in one  advances  money  to  another  for  the  payment  of 
an  incumbrance  against  the  latter  ^s  property,  moved 
merely  by  a  promise  of  repayment,  and  without  any 
interest  of  his  own  to  protect,  and  in  the  absence  of 
any  agreement  for  subrogation.  It  is  held  in  such 
a  case  that  there  can  be  no  subrogation.  Heiney  v. 
Lonts  (1896),  147  Ind.  417,  46  N.  E.  665,  and  cases. 
Subrogation  is  defined  as  the  equity  by  which 

8.  a  person  who  is  secondarily  liable  for  a  debt, 
and  has  paid  the  same,  is  put  in  the  place  of  the 
creditor.  Bispham,  Equity  (9th  ed.)  §335.  It  is  ap- 
plied where  a  man  pays  a  debt  which  could  not  prop- 
erly  be  called  his  own,  but  which  it  was  his  interest 
to  pay.  2  Bouvier,  Law  Dictionary  (Rawle^s  3d  ed.) 
3166,  3167.  Other  definitions  and  applications  of 
the  principle  are  found  in  Townsend  v.  Cleveland, 
etc.,  Co.  (1897),  18  Ind.  App.  568, 47  N.  E.  707. 

While  the  remedy  by  subrogation  may  be  somewhat 
broader  than  indicated  by  any  of  the  definitions  or 

VOL.  67—20. 
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applications  above  set  out  or  referred  to,  yet  it 

9.  it  is  a  principle  of  general  application  that  such 
remedy  is  allowed  by  the  courts  only  when  nec- 
essary to  the  ends  of  justice.  Edinburgh,  etc.,  Mort- 
gage Co.  V.  Latham  (1882),  88  Ind.  88.  The  remedy 
being  equitable  in  nature,  the  established  maxims  of 
equity  are  applicable.  Thus,  ordinarily  one  may  not 
resort  to  subrogation  where  he  has  a  clear  and  ade- 
quate remedy  at  law.   37  Cyc  373  and  cases. 

No  reason  is  disclosed  here  why  appellees  may  not 

enforce  every  right  to  which  they  are  entitled  by  pro- 

ceeding  against  their  employers.     Moreover, 

10.  the  members  of  the  citizens  ^  committee  are  not 
parties  to  this  action.    Ordinarily  the  remedy 

by  subrogation  cannot  be  applied  unless  those  whose 
rights  will  thereby  be  affected  are  parties  to  the  pro- 
ceeding. 37  Cyc  388  and  cases ;  20  Ency.  PI.  and  Pr. 
997;  Rush's  Admr.  v.  State  (1863),  20  Ind.  432;  Citi- 
eens',  etc.,  R.  Co.  v.  Robbins  (1896),  144  Ind.  671,  677, 
42  N.  E.  916, 43  N.  E.  649. 

If  appellees  may  maintain  this  action  on  the  theory 
of  subrogation,  such  citizens  and  taxpayers  will  there- 
by be  affected,  since  the  former  may  recover 

7.  only  by  basing  their  right  to  do  so,  not  only 
on  a  liability  of  the  latter  to  them,  but  also  on 
a  liability  of  the  city  to  such  citizens  and  taxpayers. 
The  effect  of  a  recovery  here,  then,  would  be  to  dis- 
charge the  latter  liability  in  a  proceeding  in  which 
the  creditors  to  such  relation  are  not  parties.  While 
the  absence  of  such  taxpayers  as  parties,  perhaps, 
may  not  be  considered  in  determining  the  sufficiency 
of  the  complaint  as  against  a  demurrer  for  want  of 
facts,  it  would  seem  to  be  legitimate  to  consider  such 
element  in  determining  the  theory  of  the  complaint. 
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when  such  theory  is  not  apparent.  We  do  not  believe 
that  the  complaint  states  a  cause  of  action  for  subro- 
gation. It  is  practically  conceded,  and  in  which  con- 
cession we  concur,  that  a  cause  of  action  against  the 
city  is  not  stated  on  the  theory  of  contract  express  or 
implied.  It  follows  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint. 

The  appellees  cite  in  support  of  the  ruling  of  the 
court  Huffmond  v.  Bence  (1891),  128  Ind.  131,  27 
N.  E.  347,  and  Clark  v.  Marlow  (1897),  149  Ind.  41, 
48  N.  E.  359.  In  the  Huffmond  case,  Budisill  had  con- 
veyed his  lands  to  Huffmond  under  such  circum- 
stances  as  that  a  lien  was  reserved  to  secure  his  sup- 
port and  maintenance  by  the  grantee.  The  grantee 
having  refused  to  perform  the  obUgation,  RudisiU 
procured  performance  from  another,  who,  after  the 
decease  of  Budisill  insolvent,  brought  an  action 
against  the  grantee  to  recover  the  value  of  his  serv- 
ices, and  by  subrogation  to  enforce  the  lien  which 
RudisiU  had  reserved  against  the  land.  The  court, 
in  holding  that  such  remedy  was  open  to  him,  gives 
force  to  the  fact  that  RudisiU  died  insolvent,  and  that 
no  other  method  was  open  by  which  the  claimant 
might  recover  for  the  services  performed.  The  Clark 
case  is  of  a  like  nature.  It  is  apparent  that  there 
are  equities  in  each  of  those  cases  absent  here,  calling 
for  the  application  of  the  principle  of  subrogation. 
Under  the  circumstances  here,  we  discover  no  reason 
why,  in  an  action  by  appeUees  against  their  employ- 
ers, the  latter  might  not,  by  a  proper  notice,  bind  the 
city  by  the  result  of  the  Utigation  on  the  questions  of 
whether  appellees  under  employment  performed  such 
service  and  the  value  thereof.  As  the  complaint  was 
not  construed  in  the  trial  court  as  proceeding  on  the 
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theory  that  appellees  sued  as  taxpayers,  and  as  ap- 
pellees do  not  plant  themselves  on  such  theory  here, 
and  as  such  theory  is  not  tenable  under  the  aver- 
mentSy  the  fifth  paragraph  of  answer  is  foreign  to  the 
complaint,  and  available  error  cannot  be  predicated 
on  sustaining  a  demurrer  to  it. 

The  sufficiency  of  the  evidence  is  also  questioned. 
If,  as  we  hold,  the  complaint  fails  to  state  a  cause  of 
action  in  favor  of  appellees  and  against  appellant,  we 
would  be  required  to  hold  also  that  the  evidence  is 
insufficient  to  sustain  the  verdict.  The  evidence  is 
sufficient  that  the  citizens'  committee  employed  ap- 
pellees to  audit  the  books  and  accounts  of  the  city 
treasurer  covering  a  designated  period,  and  that  the 
committee  agreed  to  pay  appellees  $2,000  for  the 
work  and  that  appellees  did  the  work.  There  was  no 
evidence,  however,  under  the  views  which  we  have  ex- 
pressed, establishing  appellees'  right  to  be  subro- 
gated to  any  claim  which  such  committee  might  have 
against  the  city.  For  this  reason  alone,  we  are  re- 
quired to  hold  that  the  evidence  is  not  sufficient  to 
sustain  the  verdict.  It  is  not  necessary  that  we  de- 
termine whether  the  evidence  discloses  facts  upon 
which  such  taxpayers  might  have  a  claim  against  the 
city  on  account  of  the  expense  of  conducting  such 
investigation,  including  the  reasonable  value  of  ap- 
pellee's services.  There  is  no  doubt  that  such  tax- 
payers demanded  of  appellant  through  its  mayor  and 
common  council  that  such  books  be  audited.  It  is 
clear  that  two  successive  treasurers  were  found  to  be 
short  in  their  accounts,  and  that  the  shortage  was 
made  good.  It  is  far  from  clear,  however,  that  the 
city  through  its  proper  officials  refused  to  cause  such 
audit  to  be  made,  or  that  any  work  done  by  appellees 
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was  instrumental  in  procuring  the  sums  of  money 
that  had  not  been  accounted  for  to  be  restored  to  the 
city.  In  a  general  way  the  facts  are  as  follows :  Early 
in  1906,  the  city  controller  discovered  irregularities 
in  th^  books  of  the  city  treasurer.  For  the  most  part 
the  discrepancy  seems  to  have  consisted  of  a  short- 
age in  the  treasurer's  bank  account  as  compared  with 
the  treasurer's  and  controller's  books.  The  facts  hav- 
ing been  reported  to  the  city  douncil,  two  successive 
committees  were  appointed  to  investigate  the  matter. 
These  committees  found  the  treasurer's  bank  ac- 
count short  something  more  than  $6,000,  and  that 
the  treasurer's  books  had  been  poorly  kept.  The 
treasurer  satisfied  the  committees  and  common  coun- 
cil, and  apparently  the  controller,  that  he  had  the 
money  on  hand,  and  he  properly  entered  it  on  his  ac- 
counts, and  placed  it  in  bank.  The  council  directed 
that  all  money  thereafter  be  kept  in  bank,  and  or- 
dered the  controller  to  continue  the  investigation  of 
the  city  finances.  Shortly  thereafter  the  controller, 
on  his  own  motion,  communicated  with  appellees  with 
reference  to  their  auditing  the  city's  accounts,  and 
afterwards  a  citizens'  committee  was  organized,  which 
employed  appellees  to  make  such  an  audit  for  a  cer- 
tain period.  Appellees  discovered  a  certain  shortage, 
and  were  paid  for  their  services  by  such  committee. 
A  few  weeks  later,  possibly  in  July,  such  committee 
or  a  new  organization  of  citizens,  employed  appellees 
to  make  a  complete  investigation  of  the  accounts  of 
the  city.  On  August  20,  the  committee  in  writing  re- 
quested the  mayor  and  common  council  to  cause  such 
an  investigation  to  be  made,  and  to  employ  appellees 
for  that  purpose.    The  city  officials  refused  to  em- 
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ploy  appellees,  but  did  not  expressly  refuse  to  cause 
the  investigation  to  be  made.  On  the  contrary,  on 
the  same  date,  and  at  the  meeting  where  such  request 
was  made,  the  officials  appointed  a  committee,  com- 
posed of  two  bank  cashiers  and  one  ex-county  treas- 
urer, to  have  charge  of  the  investigation,  and  to  em- 
ploy all  necessary  assistants.  This  committee  on 
August  30  declined  to  serve,  assigning  as  a  reason 
that  two  members  of  the  committee  were  sureties  on 
the  treasurer's  bond,  and  that  there  was  some  objec- 
tion to  the  committee  acting  on  account  of  such  fact. 
On  the  same  date,  a  committee  composed  of  the  mayor 
and  three  members  of  the  council  was  appointed  to 
conduct  the  investigation  with  power  to  employ  ac- 
countants, etc.  This  committee  in  an  interview  with 
the  city  treasurer  ascertained  that  he  had  arranged, 
at  his  own  expense,  to  employ  Arthur  Young  and 
Company,  a  firm  of  chartered  and  certified  public 
accountants,  to  conduct  the  investigation.  The  com- 
mittee expressed  itself  as  satisfied  with  the  arrange- 
ment, the  city  not 'to  be  charged  with  the  expense  of 
the  investigation.  Early  in  September,  Young  and 
Company  commenced  such  work.  A  few  days  later 
appellees,  under  employment  by  the  citizens'  commit- 
tee consummated  August  24,  1906,  commenced  the 
work  for  which  a  recovery  is  sought  in  this  action. 
Thereafter  two  sets  of  accountants  were  prosecuting 
such  investigation  independent  of  each  other.  Young 
and  Company  completed  the  work  first.  The  city 
adopted  their  figures,  and  settlement  was  made  with 
the  treasurer  and  his  predecessor  accordingly.  The 
accounts  of  the  city  have  since  been  based  on  Young 
and  Company's  report.  Both  sets  of  accountants 
found  shortages,  but  we  are  unable  to  determine  from 
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the  evidence  whether  their  figures  agreed.  Appellees 
neither  directly  nor  indirectly  made  a  definite  report 
to  the  city.  There  was  evidence  that  on  several  occa- 
sions they  offered  to  do  so  on  condition  that  the  city 
would  pay  them  for  their  services,  but  that  the  city 
officials  insisted  on  seeing  the  report  before  they  de- 
termined whether  they  would  do  so.  Early  in  1907 
controversy  arose  between  the  citizens'  conunittee 
and  appellees  respecting  what  was  due  the  latter.  The 
committee  insisted  that  the  agreed  price  was  $2,000 ; 
appellees  denied  that  there  was  any  agreement  as  to 
amount,  and  insisted  on  a  larger  sum.  Subsequently 
this  action  was  commenced  against  the  city.  It  is 
plain  from  the  evidence  that  the  city  by  its  proper 
officials  did  not  at  any  time  expressly  refuse  to  cause 
the  accounts  of  the  city  to  be  investigated.  We  are 
not  required  at  this  time  to  express  any  opinion 
whether  there  was  evidence  justifying  an  inference  of 
a  refusal  by  implication  or  by  conduct. 

For  errors  indicated,  the  judgment  must  be  re- 
versed. The  judgment  is  reversed,  with  instructions 
to  sustain  the  demurrer  to  the  complaint,  with  per- 
mission to  amend  if  desired. 

On  Petition  fob  Beheabing. 

CALDWBiiL,  J. — ^It  is  not  held  by  the  original  opinion 
that  the  insolvency  of  appellees'  employers  is  essen- 
tial  in  order  that  the  former  may  appeal  to  the 
equitable  doctrine  of  subrogation.  The  absence  of  an 
allegation  of  insolvency  is  mentioned  merely  by  way 
of  illustration  in  calling  attention  to  the  fact  that 
the  complaint  reveals  no  reason  why  it  is  necessary 
to  invoke  that  doctrine,  in  order  that  appellees  may 
be  protected,  and  that  their  rights  may  be  fully  en- 
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forced.  By  outlining  some  of  the  circumstances  in 
which,  if  existing,  appellees  might  possibly  through 
subrogation  maintain  an  action  against  appellant  for 
the  value  of  their  services,  we  should  not  be  under- 
stood as  excludii^g  others.  That  it  is  diflScult  to  cir- 
cumscribe specifically  all  the  situations  to  which  the 
principle  of  subrogation  may  be  applied  is  thus  ex- 
pressed: **  *The  doctrine  of  subrogation  is  not  ad- 
ministered by  courts  of  equity  as  a  legal  right,  but 
the  principle  is  applied  to  subserve  the  ends  of  justice 
and  to  do  equity  in  the  particular  case  under  consid- 
eration. *  *  *  No  general  rule  can  be  laid  down 
which  will  afford  a  test  in  all  cases  for  its  applica- 
tion.  mether  the  doctrine  «  applicable  in  a.^V 
ticular  case  depends  upon  the  peculiar  facts  and  cir- 
cumstances of  such  case.'  '^  Avltman  v.  Bishop 
(1898),  53  Neb.  545,  74  N.  W.  55. 

The  complaint  here  mereljr  discloses  that  certain 
citizens  of  Michigan  City,  their  names  and  how  nu- 
merous not  being  alleged,  were  justified  in 

7.  employing  appellees  to  audit  the  financial 
books  of  that  city ;  that  appellees  did  the  work 
under  such  employment,  and  that  under  the  facts  they 
would  be  entitled  to  recover  from  their  employers 
either  the  value  of  such  services,  or  at  the  contract 
rate  if  there  was  a  contract  on  that  subject  as  insisted 
by  such  citizens,  but  denied  by  appellees,  and  that 
thereupon  such  citizens  would  be  entitled  to  recover 
from  the  city  their  reasonable  costs  and  expenses  in- 
curred. The  complaint  discloses  no  reason  why  ap- 
pellees may  not  fully  and  expeditiously  recover  all 
that  is  due  them  by  proceeding  on  the  contract  of  em- 
ployment. As  we  have  said,  the  complaint  is  entirely 
silent  on  the  subject  of  subrogation.    It  contains  no 
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facts  invokmg  that  or  other  equitable  doctrine,  un- 
less the  facts  above  outlined  are  sufficient  to  that 
end,  and  we  do  not  believe  that  they  are.  The  action 
when  measured  by  the  complaint  is  merely  at  law  for 
the  recovery  of  a  money  judgment.  The  pleader  ap- 
parently undertook  to  state  a  cause  of  action  against 
the  city  and  in  favor  of  appellees  by  certain  allega- 
tions, to  the. effect  that  the  city  through  certain  offi- 
cials approved  of  the  work  being  done  by  appellees, 
and  directed  them  in  doing  it.  It  is  not  contended 
in  this  court  that  such  allegations  make  the  complaint 
good  as  stating  a  cause  of  action  at  law  against  the 
city,  or  that  such  allegations  strengthen  the  complaint 
on  the  theory  of  subrogation. 

In  the  original  opinion  we  called  attention  to  the 
fact  that  the  members  of  the  citizens '  committee  were 
not  parties  to  the  proceeding  as  indicating  somewhat 
that  subrogation  is  not  the  theory  of  the  complaint. 
We  should  not,  however,  be  understood  as  holding 
that  under  all  circumstances  the  person  to  whose 
rights  another  seeks  to  be  subrogated  is  a  necessary 
party  in  a  proceyeding  to  that  end.  In  37  Cyc,  at  page 
388,  it  is  said  that  the  right  of  subrogation,  being 
equitable  in  its  nature,  cannot  be  enforced  in  pro- 
ceedings to  which  those  whose  equities  are  affected 
are  not  parties,  and  in  20  Ency.  PI.  and  Pr.,  page  997, 
that  as  a  general  rule  a  court  of  equity  will  not  make 
an  order  of  subrogation  without  having  before  it  all 
the  parties  that  may  be  affected  by  the  operation  of 
such  order.  For  illustrative  and  somewhat  conflict- 
ing cases,  see  the  following:  Bond  v.  Montgomery 
(1892),  56  Ark.  563,  20  S.  W.  525,  35  Am.  St.  125; 
WaUns  V.  Gibson  (1901),  113  Ga.  31,  38  S.  E.  374, 
84  Am.   St.  206;  Aultman  v.  Bishop ^  supra;  Hill 
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V.  Ritchie  (1916),  90  Vt.  318,  98  Atl  497,  L.  B.  A, 
1917 A  731;  Fridenhurg  v.  WUson  (1883),  20  Fla.  359, 
367. 

In  each  of  the  following  there  was  an  order  of  sub- 
rogation to  a  discharged  claim,  the  former  claimant 
not  being  a  party  to  the  proceeding:  Spatdding  v. 
Harvey  (1891),  129  Ind.  106,  28  N.  E.  323, 13  K  R.  A. 
619,  28  Am.  St.  176;  White  River  School  Tp.  v.  Dor- 
rell  (1900),  26  Ind.  App.  538,  59  N.  E.  867;  Neptune 
V.  Tyler  (1895),  15  Ind.  App.  132,  41  N.  E.  965. 

As  we  have  said,  the  members  of  the  citizens'  com- 
mittee nnder  the  facts   alleged  have   an  inchoate 
right  of  action  against  the  city  to  recover  ex- 

11.  penses  incurred  in  prosecuting  an  investiga- 
tion of  the  books.  Their  claim,  while  perhaps 
incomplete  until  they  have  actually  paid  costs  and 
expenses,  has  not  been  discharged.  Assuming  that  by 
proper  pleading  appellees,  on  account  of  having  per- 
formed services  alleged,  may  by  subrogation  proceed 
against  the  city,  the  effect  of  the  recovery  would  be 
to  discharge  the  claim  of  the  members  of  the  commit- 
tee. Such  would  be  the  effect  of  an  .order  of  subro- 
gation. Moreover,  the  record  here  discloses  that 
there  is  controversy  between  appellees  and  the  mem- 
bers of  the  committee  respecting  the  amount  that 
the  latter  agreed  to  pay  the  former  for  such  auditing 
work,  or  whether  there  was  any  agreement  fixing  the 
amount.  If  the  former  may  be  subrogated  to  the 
rights  of  the  latter  against  the  city,  in  no  event  could 
there  be  a  recovery  beyond  the  contract  price.  A 
recovery  then  by  appellees  against  the  city  would 
not  only  in  effect  discharge  the  claim  of  the  commit- 
tee members  against  the  city,  but  also  determine  such 
controversy.     Under  such  circumstances  it  is  our 
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judgment  that  in  the  absence  of  some  sufficient  reason 
appearing,  the  members  of  the  citizens*  committee 
are  necessary  parties  to  such  a  proceeding. 
Petition  for  rehearing  overruled. 

Nom—Reported  in  116  N.  E.  434, 119  N.  E.  154. 


Illikois  Cab  and  Manufactubing  Company  v.  Brown. 

[No.  9,222.    Filed  May  11,  1917.    Reliearing  denied  April  7,  1917. 

Transfer  denied  April  5, 1918.] 

1.  Mastek  and  Servant. — Injuries  to  Servant. — Vegligence.^-Un- 
guarded  Machinery, — Statute, — ^Under  §9  of  tiie  Factory  Act, 
Acts  1899  p.  231,  {8029  Burns  1914,  requiring  that  all  vats,  pans, 
etc.,  be  properly  guarded,  failure  to  guard  the  specified  machinery 
is  negligence  per  se,  and  aU  dangerous  machines  of  every  descrip- 
tion must  be  properly  guarded,  if  it  is  practicable  to  do  so. 
p.  322. 

2.  Masteb  and  Servant. — Injuries  to  Servant. — Chuarding  Machine 
ery. — PracticaJnlity. — Jury  Question. — ^Under  J9  of  the  Factory 
Act,  Acts  1899  p.  231,  |8029  Bums  1914,  requiring  certain  ma- 
chinery to  be  properly  guarded,  whether  a  particular  machine 
is  dangerous,  and  whether  it  is  practicable  to  guard  it,  are  ques- 
tions of  t&ct  for  the  Jury.   p.  322. 

3.  Masteb  and  Servant. — Injuries  to  Servant. — Action. — Cow- 
plaint — Sufficiency. — In  a  servant's  action  against  the  master  for 
injuries  sustained  by  the  breaking  of  an  emery  wheel,  a  com- 
plaint alleging  that  the  wheel  was  unguarded,  contrary  to  the 
laws  of  Indiana,  that  while  unguarded  it  was  dangerous  to  em- 
ployes, and  that  the  wheel  could  have  been  guarded  at  a  small 
expense,  so  as  to  make  it  safe,  and  without  interfering  with  the 
proper  use  thereof,  is  good  as  against  a  demurrer  on  the  ground 
that  an  emery  wheel  is  not  such  a  machine  as  §9  of  the  Factory 
Act,  Acts  1899  p.  231,  §8029  Bums  1914,  requites  to  be  guarded, 
p.  322. 

4.  Master  and  Servant. — Injuries  to  Servant. — Assumption  of 
Risk. — Violating  Statutory  Duty. — ^In  a  servant's  action  against 
the  master  for  personal  injuries,  the  doctrine  of  assumed  risk 
has  no  application  where  the  alleged  negligence  consists  of  the 
violation  of  a  duty  imposed  by  statute,    p.  323. 
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5.  Masteb  and  Seevant. — Injuries  to  Bervant. — Guarding  Danger- 
ous Machinery. — Statute. — Under  |0  of  the  Factory  Act,  Acts  1899 
p.  231,  §8029  Bums  1914,  where  it  is  not  practicable  to  guard  a 
dangerous  machine  so  fully  and  securely  as  to  eliminate  all  dan- 
ger, but  it  is  practicable  to  guard  it  partially  and  thereby  reduce 
the  danger  to  the  minimum,  such  partial  guarding  is  in  compli- 
ance with  the  statutory  requirement    p.  325. 

6.  Appeal. — Review. — Answers  to  Interrogatories.— -Verdict, — Pre- 
sumptions.— In  determining  whether  there  is  an  irreconcilable 
conflict  l)etween  the  answers  to  interrogatories  and  the  general 
verdict,  the  court  on  appeal  must  Indulge  in  all  inferences  and 
reasonable  presumptions  in  favor  of  the  general  verdict,  and  may 
consider  any  fact  favorable  under  the  issues.    Pb  326. 

7.  Appeal.  —  Review.  —  Answers  to  Interrogatories.  —  Verdict.' — 
Conflict. — In  a  servant's  action  for  personal  injuries  resulting 
from  the  breaking  of  an  unguarded  emery  wheel,  a  general  ver- 
dict for  plaintiff  is  not  in  irreconcilable  conflict  with  answers  to 
interrogatdries  to  the  effect  that  it  was  necessary  to  leave  one- 
quarter  of  the*  wheel  exposed  when  equipped  with  a  guard,  since 
such  exposed  portion  might  have  been  the  lower  quarter  of  the 
wheel,  the  breaking  of  which  would  not  have  injured  the  plaintiff, 
p.  326. 

8.  Master  and  Servant. — Injuries  to  Servant. — Negligence. — 
Proof. — In  a  servant's  action  against  the  master  for  personal  in- 
juries sustained  when  an  unguarded  emery  wheel  broke,  it  was 
necessary  to  show,  in  order  to  sustain  a  flnding  that  defendant* 
was  negligent,  that  the  employer  should  have  anticipated  the 
exact  injury,  but  it  is  sufficient  if  by  ordinary  care  and  prudence 
the  employer  should  have  known  that  some  injury  might  result 
from  the  failure  to  g^uard  the  wheeL    p.  328. 

9.  Master  and  Servant. — Injuries  to  8erva/nt. — Negligence. — In  a 
servant's  action  for  injuries  caused  by  the  breaking  of  an  un- 
guarded emery  wheel,  where  the  jury  found  that  such  wheel  was 
dangerous,  defendant  was  bound  to  take  notice  of  its  dangerous 
character  and  anticipate  that  injury  would  result  from  failure 
to  properly  guard  it    p.  328. 

From  Porter  Circuit  Court ;  H.  H.  Loring,  Judge. 

Action  by  William  Brown  against  the  Illinois  Car 
and  Manufacturing  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Bomber ger,  Curtis y  Starr  &  Pefer^  and  Elmer  E, 
Stevenson,  for  appellant. 
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MUo  M,  Bruce  and  D.  E.  Kelly,  for  appellee. 

Datjsmak",  J. — This  action  was  instituted  by  appel- 
lee to  recover  damages  for  personal  injuries  resulting 
from  alleged  negligence.  The  cause  was  tried  on  the 
issue  formed  by  the  general  denial  addressed  to  the 
first  paragraph  of  amended  complaint,  a  demurrer  to 
said  paragraph  having  been  overruled  and  all  other 
paragraphs  of  complaint  having  been  withdrawn. 
Verdict  and  judgment  for  appellee  in  the  sum  of 
$4,741. 

The  errors  assigned  are:  (1)  The  court  erred  in 
overruling  the  demurrer  to  the  first  paragraph  of 
amended  complaint;  (2)  the  court  erred  in  overruling 
appellant's  motion  for  judgment  on  the  interrogato- 
ries and  answers  thereto;  and  (3)  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

The  body  of  the  said  paragraph  of  complaint  is  as 
follows :  **That  the  defendant  is  now  and  was  on  the 
1st  day  of  November,  1910,  a  duly  organized  and  ex- 
isting corporation,  and  engaged  in  the  manufacture 
and  repair  of  railroad  cars,  among  other  things,  at 
Hammond,  Indiana,  and  it  was  the  owner  of  a  number 
of  buildings  in  which  it  carried  on  said  work  or  busi- 
ness, and  employed  several  hundred  men  therefor. 
That  the  plaintiff,  at  the  time  of  receiving  the  injury 
hereafter  mentioned,  was  married  and  thirty-one 
years  of  age,  and  was  strong,  robust  and  in  good 
health  at  the  time  of  his  injury  herein  stated.  That 
at  the  time  of  said  injury  the  plaintiff  was  in  the  em- 
ploy of  the  defendant  and  was  working  in  one  of  the 
defendant's  said  buildings  known  as  the  blacksmith 
shop  in  which  was  a  certain  iron  shaft  with  pulleys, 
belts  and  emery  wheels  which  were  operated,  when 
used  as  hereafter  stated,  by  means  of  electric  power. 
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and  all  of  which  were  used  as  provided  by  the  defend- 
ant in  connection  with  its  said  work ;  that  in  the  cen- 
ter of  each  of  said  emery  wheels  was  a  one-inch  hole ; 
that  either  of  said  emery  wheels  when  used  as  afore- 
said, was  placed  over  and  attached,  by  means  of  said 
hole,  to  either  end  of  said  shaft,  which  was  about 
twenty  inches  long,  with  threads  and  flange-burs  on 
each  and  to  clasp  and  hold  the  wheel  being  used ;  that 
at  the  center  or  middle  of  said  shaft  was  a  pulley 
connected  by  means  of  a  belt  to  another  pulley,  which 
was  also  attached  to  a  shaft;  that  said  emery  wheel 
shaft  was  attached  to -a  certain  cast  iron  box  about 
one  foot  high,  one  foot  long  and  one  foot  wide,  with 
two  of  its  sides  at  the  top  curved  or  concaved,  in 
which  the  pulley  on  said  shaft  revolved;  that  said 
cast  iron  box  rested  upon  and  was  attached  by  bolts 
to  a  plank  bench,  or  table,  about  two  feet  wide  and 
four  feet  long  and  the  top  thereof  about  three  feet 
from  the  ground  or  floor.  That  said  emery  wheels 
were  provided  and  used  by  the  defendant  to  grind 
various  kinds  of  iron,  steel,  and  other  metal  and  re- 
volved at  great  rapidity,  about  three  thousand  revo- 
lutions per  minute,  when  being  used  and  operated  as 
aforesaid,  and  it  was  necessary  for  the  person  thus 
using  one  of  said  emery  wheels  to  stand  immediately 
in  front  of  it,  which  revolved  towards  him.  That  said 
emery  wheels  varied  in  thickness  and  diameter  to 
meet  the  requirements  of  said  work  and  were  kept  by 
the  defendant  in  a  particular  case  or  on  a  shelf  pro- 
vided therefor.  That  the  person  using  one  of  said 
emery  wheels  was  required,  and  it  was  his  duty,  to 
select  therefrom  one  with  which  the  particular  work 
could  be  done,  and  place  and  replace  the  same  on  said 
emery  wheel  shaft.    That  on  the  1st  day  of  Novem- 
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ber,  1910,  the  plaintiff  was  directed,  ordered,  required 
and  permited  to  grind  a  certain  cast  iron  car-truck 
slide,  and  undertook  to  grind  and  was  grinding  the 
same,  in  the  manner  heretofore  stated,  with  one  of 
said  emery  wheels  provided  and  used  by  the  defend- 
ant to  do  that  particular  work  and  which  was  three- 
eighths  of  an  inch  thick  and  fourteen  inches  in  diame- 
ter, which  was  then  and  there  unguarded,  open,  ex- 
posed, and  without  guard  and  protection,  contrary 
to  the  laws  of  Indiana,  relating  to  the  use  of  machin- 
ery in  industrial  establishments  and  providing  for  the 
safety  of  laborers.  That  said  unguarded  and  unpro- 
tected emery  wheels,  when  being  used  as  aforesaid, 
were  dangerous  to  employes  in  said  blacksmith  shop, 
who  were  required  to  work  with  and  about  them  as  de- 
fendant well  knew  prior  to  the  injury  complained  of 
herein.  That  said  emery  wheels,  when  being  used  as 
aforesaid,  could  and  should  have  been  guarded  with  a 
steel  hood  and  guard  to  fit  over  the  same  at  small  cost, 
and  thereby  made  safe,  without  interfering  with  the 
proper  use  thereof,  which  facts  the  defendant  well 
knew  and  could  have  known  by  the  exercise  of  ordi- 
nary care.  That  on  said  date,  the  plaintiff,  while  in 
the  exercise  of  due  care  and  caution,  grinding  said 
slide  as  aforesaid,  said  emery  wheel  broke  and  a  part 
thereof  struck  him  with  great  force  and  violence  on 
the  front  and  left  side  of  his  head  and  face  and  felled 
him  to  the  ground  or  floor,  where  he  lay  helpless  for 
some  time,  until  found  by  his  fellow  workmen;  that 
the  plaintiff  was  then  removed  to  a  hospital  where 
he  was  confined  for  fourteen  days  and  his  injuries 
received  medical  treatment;  that  by  said  blow  the 
base  of  plaintiff's  skull  over  his  left  eye  was  bruised, 
fractured  and  broken,  and  it  was  necessary  to  remove 
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a  ntunber  of  pieces  of  bones  from  his  skull;  and  a 
wound  or  cut  was  inflicted  on  the  left  side  of  his  face 
six  or  seven  inches  long,  and  a  part  of  his  scalp  torn 
loose ;  and  a  hole  made  in  his  sknll  over  his  left  eye 
which  remained  open  and  festered  for  a  period  of  five 
months ;  and  his  cheek  and  lip  on  the  left  side  of  his 
face  were  cut,  bruised  and  lacerated  and  his  upper 
jaw  and  several  of  his  teeth  were  made  numb  and  par- 
alyzed on  that  side  of  his  face ;  that  the  nerves  and 
muscles  on  that  side  of  his  face  and  head  were  sev- 
ered, bruised,  injured  and  paralyzed  and  do  not  per- 
form their  functions  as  they  should  and  did  before 
said  injury;  that  he  was  made  wholly  blind  for  a  pe- 
riod of  five  days  immediately  following  said  injury 
and  his  eyesight  has  been  impaired  in  that  they  are 
weak  and  sensitive  to  the  slightest  exposure  and  ex- 
ertion ;  that  the  left  side  of  his  head  had  become  and 
Is  becoming  enlarged;  that  said  hole  over  his  left 
eye  is  now  a  fourth  of  an  inch  or  more  in  depth  and 
three  inches  long;  that  his  face  has  been  disfigured 
forever  as  above  stated ;  and  by  leaving  a  deep  scar 
of  said  length;  that  he  was  thereby  made  sick  and 
caused  to  continually  suffer  great  excruciating  pain 
in  his  eyes,  face  and  head  and  will  continue  to  suffer 
pain  so  long  as  he  lives ;  that  he  has  been  made  stupid 
and  caused  to  have  weak  and  dizzy  spells  which  he  did 
not  have  before  said  injury;  that  his  memory  has 
been  impaired  in  that  he  is  forgetful;  that  said  in- 
juries have  produced  a  permanent  nervous  condition 
and  have  rendered  the  plaintiff  incapable  of  perform- 
ing any  labor  which  requires  mental  or  physical  exer- 
tion; that  by  reason  of  said  injuries  his  mind  is  im- 
paired and  thereby  made  insane  and  to  suffer  from 
epilepsy.   That  all  of  said  injuries  aforesaid  are  per- 
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manent  and  plaintiff  will  be  permanently  disabled 
during  his  life.  That  by  reason  of  said  injuries  and 
the  negligence  of  the  defendant,  the  plaintiff  has  be- 
come liable  for  a  hospital  bill  of  $14.00  and  a  doctor 
bill  of  $51.00  and  has  expended  considerable  money 
to  cure  himself  of  said  injuries,  the  exact  amount 
plaintiff  cannot  now  state,  and  he  was  made  unable 
to  do  any  work  for  eleven  months  after  said  injury, 
and  will  be  required  to  expend  large  sums  of  money 
therefor  in  th^  future.  That  all  of  said  injuries  and 
things  complained  of  were  caused  by  the  negligence 
of  the  defendant  in  not  properly  guarding  said  emery 
wheel  and  in  directing,  ordering,  requiring  and  per- 
mitting thd  plaintiff  to  use  the  same  unguarded,  all 
of  which  was  without  fault  of  the  plaintiff. ' ' 

The  alleged  defects  in  the  complaint,  as  presented 
by  appellant's  brief,  are;  (1)  That  an  emery  wheel 
is  not  such  a  machine  as  the  Factory  Act  requires  to 
be  guarded;  and  (2)  thjit  the  complaint  does  not  nega- 
tive assumption  of  risk. 

(1)  Section  9  of  the  act  commonly  known  as  the 
Factory  Act,  Acts  1899  p.  231,  being  ^8029  Bums 
1914,  contains  the  following  clause :  '^  All  vats,  pans, 
saws,  planers,  cogs,  gearing,  belting,  shafting,  set- 
screws,  and  machinery  of  every  description  therein, 
shall  be  properly  guarded'';  and  the  sufficiency  of 
the  complaint  depends  upon  the  construction  put 
ui>on  Gfaid  clause  by  the  courts.  As  supporting  the 
first  alleged  defect  appellant  relies  on  the  case  of 
National  Drill  Co.  v.  Myers  (1907),  40  Ind.  App.  322, 
81  N.  B.  1103.  Evidently  in  that  case  the  court  was 
misled  by  the  process  of  reasoning  in  the  case  of 
Laporte  Carriage  Co.  v.  SvUender  (1905),  165  Ind. 
290,  75  N.  E.  277,  in  which  an  attempt  was  made  to 

VOL.  67—21. 
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utilize  the  inapt  doctrine  of  ejusdem  generis  in  con- 
struing said  clause.    Pein  v.  Miznerr  (1907),  41  Ind. 
App.  255,  83  N.  E..  784.    But  the  Laporte  Carriage 
Company  case  has  been  modified  and  clarified  by  the 
decision  in  the  case  of  U.  S.  Cement  Co.  v.  Cooper 
(1909),  172  Ind.  599, 88  N.  E.  69.    Since  the  National 
Drill  Company  case  conflicts  with  the  later  cases,  it 
must  be  regarded  as  having  been  overruled. 
By  the  many  cases  in  which  the  courts  have  con- 
^     strued  said  clause  the  following  propositions  are 
firmly  established:     (1)  That  all  vats,  pans, 

1.  saws,  planers,  cogs,  gearing,  belting,  shafting, 
and  setscrews  must  be  properly  guarded,  and 
the  failure  so  to  do  is  negligence  per  se;  (2) 

2.  all  dangerous  machines  of  every  description 
must  be  properly  guarded,  if  practicable  so  to 

do ;  and  (3)  that  whether  a  particular  machine  is  dan- 
gerous, and  whether  it  is  practicable  properly  to 
guard  it,  are  questions  of  f^pts  for  the  jury,  to  be 
determined  from  all  the  circumstances,  under  proper 
instructions. 

A  thoughtful  reading  of  the  complaint  will  disclose 
that  the  circumstances  are  detailed  therein  with  suffi- 
cient fulness  and  definiteness  to  have  entitled 

3.  appellee  to  present  his  case  to  the  jury,  as 
against  the  first  alleged  defect.    Monteith  v. 

Kokomo,  etc.,  Co.  (1902),  159  Ind.  149,  64  N.  E.  610, 
58  L.  E.  A.  944;  Green  v.  American  Car,  etc.,  Co. 
(1904),  163  Ind.  135,  71  N.  E.  268;  Buehner  Chair  Co. 
V.  Feulner  (1904),  164  Ind.  368,  73  N.  E.  816;  M.  8. 
Huey  Co.  v.  Johnston  (1904),  164  Ind.  489,  73  N.  E. 
996;  Robertson  v.  Ford  (1904),  164  Ind.  538,  74  N.  E. 
1 ;  Laporte  Carriage  Co.  v.  Stdlender,  supra;  Bemis, 
etc.,  Co.  V.  Krentler  (1906),  167  Ind.  653, 79  N.  E.  974; 
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V.  8.  Cement  Co.  v.  Cooper,  supra;  King  v.  Inland 
Steel  Co,  (1911),  177  Ind.  201,  96  N.  E.  337,  97  N.  E. 
529;  Cincinnati,  etc.,  R.  Co.  v.  Armuth  (1913),  180 
Ind.  673,  103  N.  E.  738;  Inland  Steel  Co.  v.  Ilko 
(1913),  181  Ind.  72,  103  N.  E.  7;  Nickey  v.  Dougan 
(1904),  34  Ind.  App.  601,  73  N.  E.  288;  Baltimore, 
etc.,  B.  Co.  V.  Cavanaugh  (1904),  35  Ind.  App.  32,  71 
N.  E.  239;  National  Fire  Proofing  Co.  v.  Boper 
(1906),  38  Ind.  App.  600, 77  N.  E.  370 ;  Kinte  v.  John- 
son (1906),  39  Ind.  App.  280,  79  N.  E.  533;  Tucker, 
etc.,  Mfg.  Co.  v.  Staley  (1906),  40  Ind.  App.  63,  80 
N.  E.  975;  Grace  v.  Glohe  Stove,  etc.,  Co.  (1907),  40 
Ind.  App.  826,  82  N.  E.  99;  U.  S.  Furniture  Co.  v. 
Taschner  (1907),  40  Ind.  App.  672,  81  N.  E.  736; 
Pein  V.  Miznerr,  supra;  Bobbins  v.  Ft.  Wayne  Iron, 
etc.,  Co.  (1907),  41  Ind.  App.  557, 84  N.  E.  514 ;  White- 
ley,  etc..  Castings  Co.  v.  Wishon  (1908),  42  Ind.  App. 
288, 85  N.  E.  832 ;  EvansvUle  Hoop,  etc.,  Co.  v.  Bailey 
(1908),  43  Ind.  App.  153,  84  N.  E.  549;  Hohenstein, 
etc.,  Co.  V.  Matthews  (1910),  46  Ind.  App.  616,  92 
N.  E.  196;  Pinnell  v.  Cutsinger  (1909),  44  Ind.  App. 
419, 89  N.  E.  493 ;  Watt  v.  Mishawdka  Paper,  etc.,  Co. 
(1913),  53  Ind.  App.  682,  99  N.  E.  1029;  F.  Bimel  Co. 
V.  Barter  (1912),  51  Ind.  App.  267,  98  N.  E.  360; 
W.  McMiUen  &  Son  v.  Hdl  (1915),  59  Ind.  App.  545, 
109  N.  E.  424. 

The  doctrine  of  assumed  risk  has  no  application 

where  the  alleged  negligence  consists  of  the  violation 

of  a  duty  imposed  by  statute.    This  is  a  full 

4.  and  complete  answer  to  the  second  alleged  de- 
fect. Davis  Cod  Co.  v.  Polland  (1901),  158 
Ind.  607,  62  N.  E.  492,  92  Am.  St.  319;  Monteith  v. 
Kokomo,  etc.,  Co.,  supra;  American,  etc.,  MUl  Co.  v. 
Eullinger  (1903),  161  Ind.  673,  67  N.  E.  986,  69  N.  E. 
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460 ;  Green  v.  American  Car,  etc.,  Co.,  supra;  Bessler 
V.  LaugUin  (1906),  168  Ind.  38,  79  N.  E.  1033;  U.  8. 
Cement  Co.  v.  Cooper,  supra;  King  v.  Inland  Steel 
Co.,  supra;  Vanddia  R.  Co.  v.  StUlwell  (1913),  181 
Ind.  267, 104  N.  E,  289,  Ann.  Cas.  1916D  258;  Cleve- 
land, etc.,  R.  Co.  V.  Oesterling  (1914),  182  Ind.  481, 
103  N.  E-  401;  Doan  v.  E.  C.  Atkins  &  Co.  (1915),  184 
Ind.  678,  111  N.  E.  312;  Chamberlain  v.  Waymire 
(1903),  32  Ind.  App.  442,  68  N.  E.  306,  70  N.  E.  81; 
B rower  v.  Locke  (1903),  31  Ind.  App.  353,  67  N.  E. 
1015 ;  Whiteley,  etc..  Castings  Co.  v.  Wishon,  supra; 
F.  Bimel  Co.  v.  Barter,  supra;  American  Car,  etc., 
Co.  V.  Wyatt  (1914),  58  Ind.  App.  161, 108  N.  E.  12; 
Benkowski  v.  Sanders,  etc.,  Co.  (1915),  60  Ind.  App. 
374, 109  N.  E.  924. 

(2)  On  appellant's  request  the  court  submitted  to 
the  jury  thirty-five  interrogatories,  and  appellant 
contends  that  the  answers  to  certain  interrogatories 
show  that  it  was  impracticable  to  guard  or  cover  more 
than  three-fourths  of  the  emery  wheel;  that,  in  the 
event  of  the  breaking  or  bursting  of  the  wheel,  frag- 
ments would  be  hurled  through  the  unguarded  one- 
fourth;  that  all  danger  would  not  thereby  be  elimi- 
nated, and  that  therefore  there  was  no  duty  resting 
on  appellant  to  guard  the  wheel  at  all.  As  supporting 
this  contention  appellant  relies  on  the  following  in- 
terrogatories and  answers: 

**14.  Was  it  necessary  that  one-quarter  of  the 
wheel  immediately  in  front  of  plaintiff  be  open 
and  exposed?  Ans.  Yes.  16.  In  doing  the  work  he 
was  doing,  did  plaintiff  stand  in  front  of  and  facing 
the  emery  wheel?  Ans.  Yes.  17.  While  plaintiff 
was  grinding  said  casting,  did  the  emery  wheel  break? 
Ans.   Yes.    17^^.   Did  the  emery  wheel  break  because 
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the  plaintiff  applied  side  pressure  on  the  same  while 
grinding  the  car  slide  f  Ans.  No.  18.  If  you  answer 
the  last  question  ^No/  state  why  it  did  break.  Ans. 
No  evidence." 

As  above  stated,  the  statutory  requirement  that 

every  dangerous  machine  must  be  properly  guarded 

is  limited  by  one  condition  only,  viz. :  if  prac- 

5.  ticable  sa  to  do.  The  courts  have  expressed 
this  condition  in  various  words,  as  evidenced 
by  the  following:  ** without  rendering  it  useless  for 
the  purpose  for  which  it  was  intended''  (Laporte 
Carriage  Co.  v.  SuUender,  supra) ;  *' without  destroy- 
ing its  efficiency  or  use,'';  **as  not  to  render  it  ineffi- 
cient or  useless,";  ** without  affecting  its  efficiency  or 
utility,";  **so  as  not  to  render  it  inefficient"  {State  v. 
Rodgers  [1910],  175  Ind.  25,  93  iT.  E.  223) ;  **without 
affecting  the  practical  utility  of  the  machinery"  {Cin- 
cinnati, etc.,  R.  Co.  V.  Armuth,  supra);  ** without 
impairing  its  utility"  {Pein  v.  Miznerr,  supra); 
** without  destroying  their  usefulness"  {Robhins  v. 
Ft.  Wayne  Iron,  etc.,  Co.,  supra) ;  **  without  inter- 
fering with  its  use"  {EvansviUe  Hoop,  etc.,  Co.  v. 
Bailey,  supra) ;  where  **it  is  both  possible  and  prac- 
ticable" {TucJcer,  etc.,  Mfg.  Co.  y.  Staley,  supra); 
** wherever  it  is  practicable  to  do  so"  {Morgantown 
Mfg.  Co.  V.  Hicks  [1910],  46  Ind.  App.  623,  92  N.  E. 
199) .  From  these  varying  expressions  the  purpose  of 
the  condition  may  be  readily  understood. 

In  this  connection  we  must  have  a  due  regard  for 
the  importance  of  the  word  ** properly"  as  used  in 
the  statute.  Where  it  is  not  practicable  to  guard  a 
dangerous  machine  so  fully  and  securely  as  to  elimi- 
nate all  danger,  but  it  is  practicable  to  guard  it  par- 
tially  and  in  such  manner  as  to  reduce  the  danger  to 
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the  minimum,  then  doubtless  such  partial  guarding  is 
a  compliance  with  the  statutory  requirement. 

By  its  general  verdict  the  jury  necessarily  found, 
as  an  essential  element  thereof,  that  it  was  practi- 
cable to  have  properly  guarded  the  emery  wheel. 
Now,  we  are  asked  to  say  that  on  this  point  there  is 
an  irreconcilable  conflict  between  the  answers  to  said 
interrogatories  and  the  general  verdict. 

In  determining  whether  such  conflict  exists,  we 
must  consider  all  the  other  interrogatories  and  an- 
swers, must  indulge  all  inferences  and  reason- 

6.  able  presumptions  in  favor  of  the  correctness 
of  the  general  verdict,  and  may  consider  any 

fact  provable  under  the  issues.  Catterson  v.  Hall 
(1905),  37  Ind.  App.  341,  76  N.  E.  889;  Pittsburgh, 
etc.,  R.  Co.  V.  LigKtheiser  (1906),  168  Ind.  438,  78 
N.  E.  1033;  Louisville,  etc.,  R.  Co.  v.  Creek  (1892), 
130  Ind.  139,  29  N.  E.  481, 14  L.  E.  A.  733. 

The  following  interrogatories  may  not  be  ignored: 
^'29.  Was  it  necessary  to  have  a  guard  or  covering 
over  the  wheel  which  plaintiff  found  on  the  arbor  in 
order  to  make  it  safe  for  the  work  he  was  doing? 
Ans.  Yes.  30.  If  you  answer  the  last  question 
*Yes,^  state  why  it  was  so  necessary.  Ans.  To 
make  it  safe.'' 

When  all  the  things  which  it  is  our  duty  and  privi- 
lege to  consider  have  been  taken  into  account,  it 
becomes  apparent  that  the  jurors  were  con- 

7.  vinced  that  an  emery  wheel  when  operated  at 
a  high  rate  of  speed  is  likely  to  break  or  burst ; 

that  it  was  practicable  to  have  guarded  the  particular 
emery  wheel  with  which  appellee  was  working  when 
he  received  his  injuries  by  covering  the  upper  one- 
half  of  said  wheel  with  a  hood  of  steel,  securely  at- 
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tached  to  the  bench,  leaving  the  lower  part  of  the 
wheel  exposed,  to  which  exposed  portion  the  workman 
could  ^ply  the  object  to  be  ground,  and  that  when  so 
guarded  the  danger  to  the  workman  would  have  been 
minimized  and  the  wheel  would  have  been  properly 
guarded  with  respect  to  its  utility  and  the  safety  of 
the  workman. 

Interrogatory  No.  14  does  not  definitely  locate  the 
quarter  of  the  wheel  necessary  to  be  exposed.  It  can 
reasonably  be  construed  to  refer  to  the  quarter  below 
a  horizontal  line  passing  through  the  center  of  the 
wheel,  and  next  to  the  workman;  for  that  quarter 
would  be  ''immediately  in  front*'  of  him.  Of  course, 
the  proper  manner  of  guarding  the  wheel  was  pri- 
marily a  problem  for  experienced  men — ^mechanical 
engineers — rather  than  lawyers.  We  assume  that  ap- 
pellant in  its  effort  to  enlighten  the  jury  on  this  point 
presented  all  the  evidence  available  to  sustain  its  con- 
tention. We  assume  also  that  the  jurors  took  into 
account  the  relative  heights  of  workman  and  machine, 
the  position  and  posture  of  the  workman  while  hold- 
ing the  car  slide  against  the  wheel,  the  fact  that  the 
Tdieel  revolved  toward  him  from  the  highest  point 
on  its  circumference,  and  that  law  of  physics  which 
determines  the  direction  a  fragment  must  take  when 
hurled  from  a  rapidly  revolving  wheel ;  and  that  from 
these  considerations  the  jurors  concluded  that  if  the 
wheel  had  been  guarded  as  above  indicated,  the  work- 
man's  head  and  body  could  not  have  been  hit  by  the 
flying  fragments,  and  therefore  the  failure  to  guard 
was  the  proximate  cause  of  his  injury.  When  so 
understood,  the  interrogatories  and  answers  harmo- 
nize, rather  than  conflict,  with  the  general  verdict. 
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(3)     Under  the  last  assignment  of  error  appellant 

asserts  that  the  verdict  is  contrary  to  law  because  the 

accident  was  one  that  could  not  reasonably 

8.  have  been  anticipated  by  appellant.  In  order 
to  justify  the  finding  that  appellant  was  negli- 
gent in  failing  properly  to  guard  the  emery  wheel, 
it  was  not  necessary  to  show  that  the  identical  injury 
to  appellee  which  resulted  from  its  negligence  should 
have  been  anticipated;  but  it  is  sufficient  if  by  ordi- 
nary care  and  prudence  appellant  should  have  known 
that  some  injury  might  result  to  some  of  its  employes 
from  its  failure  so  to  guard  the  wheel.  Davis  v.  Mercer 
Lumber  Co.  (1904),  164  Ind.  413, 73  N.  E.  899;  Bessler 
V,  Laughlin,  supra;  King  v.  Inland  Steel  Co.,  supra. 
The  jury  has  decided  that  the  emery  wheel,  when 

operated  in  the  manner  described  in  the  com- 

9.  plaint,  was  a  dangerous  machine;  and  it  fol- 
lows, as  a  matter  of  law,  that  appellant  was 

bound  to  take  notice  of  its  dangerous  character  and 
to  anticipate  that  injury  to  its  employes  would  prob- 
ably result  from  the  failure  properly  to  guard  it 
•  From  the  entire  record  we  are  convinced  that  this 
cause  was  ably  tried,  and  we  are  especially  impressed 
that  the  jury  was  correctly  instructed  and  in  a  spirit 
of  absolute  fairness.    Judgment  affirmed. 

Note. — ^Reported  in  116  N.  E.  4.  Master  and  servant:  liability 
of  master  to  servant  Injured  by  bursting  of  emery  wheel,  Ann.  Gas. 
1912B  1334 ;  servant's  assumption  of  risk  of  master's  breach  of  stat- 
utory duty,  26  Cyc  1180,  4  Ann.  Cas.  599,  13  Ann.  Cas.  36,  Ann.  Gas. 
19130  210,  19  L.  R.  A.  (N.  S.)  646,  22  L.  R.  A.  (N.  S.)  634,  33 
L.  R.  A.  (N.  S.)  646,  42  L.  R.  A.  (N.  S.)  1229;  duty  of  master  to 
guard  dangerous  machinery,  98  Am  St  299 ;  what  is  comprehended 
in  expression  "machinery  of  every  description"  as  used  in  statute 
relative  to  guards,  30  L.  R.  A.  (N.  S.)  36.  See  under  (1,  5)  26  Cyc 
1134;  (2)  26  Cyc  1463;  (3)  26  Cyc  1392;  (8,  9)  26  Cyc  1093. 
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Pennsylvania  Company  v.  Stalkeb,  Administratbix. 

[No.  9,40^     FUed  April  5,  1918.] 

1.  CoMMEBCB. — Interstate  Commerce. — Injuries  to  Servant. — Fed- 
eral Employers'  Liahility  Act. — Assumption  of  Risk. — In  all  ac- 
tions for  personal  injuries  governed  by  the  federal  Employers' 
LiabiUty  Act  of  1906,  §8657  et  seq.  Comp.  Stat  1918,  35  Stat,  at  L. 
65,  all  state  laws  upon  the  subject  are  superseded,  and  the  de- 
fense of  assumption  of  risk  is  abrogated  in  certain  cases,  p.  336. 

2.  BfASTEB  AND  Sebvant. — Injuries  to  Servant. — Assumption  of 
Risk, — Procedure. — Federal  Employers'  lAahUity  Act. — In  an  ac- 
tion for  personal  injuries  in  a  state  court  coming  within  the  terms 
of  the  federal  Employers'  Liability  Act  of  1908,  §8657  et  seq. 
Comp.  Stat.  1918,  35  Stat  at  L.  65,  the  procedure  is  that  prevailing 
in  the  state  courts,  and,  though  what  amounts  to  assumption  of 
risk  is  substantive  law,  the  method  of  determining  in  any  case 
whether  an  employe  has  assumed  the  risk  is  a  question  of  pro- 
cedure,   p.  837. 

3.  Masteb  and  Servant. — Injuries  to  Servant — Assumption  of 
Risk. — Jury  Question. — Under  the  settled  procedure  of  Indiana, 
it  is  a  question  of  fact  for  the  Jury  whether  an  employe  assumed 
the  risk  of  injury,  in  view  of  all  the  circumstances  of  the  case, 
p.  337. 

4.  Affeai.. — Review. — Verdict. — Answers  to  Interrogatories. — Pre^ 
sumptions. — ^In  determining  whether  there  is  iireconcilable  con- 
flict between  the  general  verdict  and  the  answers  to  interrogator 
ries,  the  court  on  appeal  must  indulge  all  legitimate  inferences 
and  presumptions  in  favor  of  the  general  verdict,  and  may  con- 
sider in  support  of  the  general  verdict  any  fact  provable  under 
the  issues  and  not  included  in  the  interrogatories  and  answers. 
P/338. 

5.  Master  and  Servant. — Injuries  to  Servant. — Assumption  of 
Risk. — ^Being  contractual  in  its  origin  and  nature,  assumption 
of  risk  will  not  arise  by  implication  of  law  from  a  perilous  situ- 
ation suddenly  created,    p.  339. 

6.  Master  and  Servant. — Injuries  to  Servant. — Assumption  of 
Risk.^Evidence. — ^In  an  action  for  the  wrongful  death  of  a  rail- 
road employe  where  decedent  was  struck  and  killed  by  a  west- 
bound train  running  on  the  east-bound  track  contrary '  to  custom, 
evidence  held  not  to  show  that  deceased  assumed  the  risk.  p.  339. 

7.  Master  and  Servant. — Injuries  to  Servant. — Negligence. — In- 
structions.— In  an  action  for  the  wrongful  death  of  a  railroad 
employe  due  to  being  struck  by  a  train,  the  giving  of  an  instruc- 
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tion  that  where  several  acts  of  negligence  are  sufficiently  alleged 
it  is  not  essential  that  all  of  such  negligent  acts  be  proved,  but 
there  may  be  a  recovery  if  it  is  proved  that  the  injury  was  the 
result  of  some  one  or  more  of  them,  was  not  error,  the  acts 
charged  being  of  such  a  nature  that  any  one  of  them  or  any  com- 
bination thereof  might  be  found  to  be  the  negligence  which  con- 
stituted the  proximate  cause  of  the  injury,    p.  343. 

8.  Masteb  and  Servant. — Injuries  to  Servant, — Action, — Conflict' 
ing  Instructions. — In  an  action  for  the  wrongful  death  of  a  rail- 
road employe  who  was  struck  by  a  train,  an  instruction  that  if 
decedent  failed  to  obey  any  rule  of  defendant  of  which  he  bad 
notice,  or  any  instruction  given  him  by  his  supervisor  in  defend- 
ant's service,  and  such  failure  contributed  to  bring  about  his 
injury,  it  might  be  considered  as  bearing  upon  the  question  of 
decedent's  contributory  negligence,  but  it  would  not  be  a  defense 
to  the  action,  is  not  erroneous  and  is  not  in  conflict  with  an 
Instruction  to  the  effect  that  it  was  decedent's  duty  to  exercise 
reasonable  diligence  to  ascertain  the  rules  promulgated  by  de- 
fendant, as  it  had  the  legal  right  to  do,  and  that  if  decedent 
voluntarily  failed  or  refused  to  conform  or  comply  therewith, 
he  assumed  the  risk,  as  the  first  instruction  resting  on  the 
proposition  that  a  mere  failure  to  obey  a  rule  amounts  to  con- 
tributory negligence,  while  the  second  instruction  is  based  on  tlie 
proposition  that  a  voluntary  violation  of  a  rule  amounts  to  as- 
sumption of  risk.    p.  348. 

9.  AppeaIa — Review, — Harmless  Error. — Instructions, — AK)ellant 
cannot  be  heard  to  complain  of  errors  in  an  instruction  which  is 
favorable  to  him.    p.  349. 

10.  Master  and  Servant. — Injuries  to  Servant, — Negligence. — 
Mtmicipal  Ordinance. — PoUce  Regulation, — ^In  an  action  based 
on  the  federal  Employers'  Liability  Act  of  1908,  §8657  et  seq, 
Comp.  Stat.  1918, 35  Stat,  at  L.  65,  for  the  wrongful  death  of  a  rail- 
road employe  as  a  result  of  being  struck  by  a  train,  a  municipal 
ordinance  prohibiting  the  running  of  trains  within  the  corporate 
limits  at  a  greater  speed  than  ten  miles  an  hour,  and  fixing 
a  penalty  for  violations,  was  admissible  as  bearing  on  the  ques- 
tion of  negligence,  since,  though  all  state  laws  are  superseded 
by  the  federal  statute,  the  act  does  not  specify  what  constitutes 
negligence,  but  leaves  the  question  to  be  determined  in  accord- 
ance with  the  established  rules  of  law.    p.  350. 

From  Porter  Circuit  Court ;  H.  H.  Loring,  Judge. 

Action  by  Leona  F.  Stalker,  administratrix  of  the 
estate  of  George  Stalker,  deceased,  against  the  Penn- 
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sylvania  Company.    From  a  judgment  for  plaintiflf, 
the  defendant  appeals.    Affirmed. 

Leonard^  Rose  S  Zollars,  for  appellant. 
E.  D.  Crumpacher,  Grant  Crumpacker  and  0.  L. 
Crumpacker,  for  appellee. 

Dausman,  J.^ — ^This  action  was  instituted  by  the  ap- 
pellee against  the  appellant  to  recover  damages  re- 
sulting from  the  death  of  appellee's  decedent,  who 
was  killed  by  one  of  appellant's  passenger  trains. 
Verdict  and  judgment  for  appellee  in  the  sum  of 
$1,300. 

On  September  28,  1913,  George  Stalker  was,  and 
for  eight  months  prior  thereto  had  been,  in  the  em- 
ployment of  appellant  as  a  section  man  at  Valparaiso, 
Indiana.  On  said  day,  and  for  a  long  time  prior 
thereto,  appellant  owned  and  operated  a  double-track 
railroad,  extending  from  the  city  of  Pittsburgh,  Penn- 
Bylvania,  to  the  city  of  Chicago,  Illinois,  through  the 
city  of  Valparaiso,  Indiana.  The  tracks  through  Val- 
paraiso run  nearly  east  and  west  and  intersect  a  num- 
ber of  public  streets  in  said  city.  One  of  said  streets 
is  known  as  Franklin  street  and  the  next  street  west 
of  Franklin  is  known  as  Washington  street.  Be- 
tween said  streets  and  about  twelve  feet  eouth  of  the 
south  track  was  located  a  toolhouse  in  which  hand 
cars  and  tools  were  stored.  Leading  from  Franklin 
street  to  the  toolhouse  was  a  cinder  path  about  six 
feet  wide  and  about  six  feet  south  of  the  south  track 
and  running  parallel  with  the  track.  This  path  was 
smooth  and  had  been  constructed  for  the  purpose  of 
affording  a  safe  way  from  Franklin  street  to  the 
toolhouse.  At  a  point  200  feet  east  of  the  toolhouse 
the  tracks  curved  to  the  southeast,  the  curve  being 
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about  900  feet  long.  There  were  no  buildings  on  the 
south  side  of  the  tracks  near  the  right  of  way,  and 
nothing  to  obstruct  the  view  eastward  from  said  tool 
house  except  the  gates  at  Franklin  street,  the  sema- 
phore just  east  of  Franklin  street,  and  the  telegraph 
poles,  wires  and  cross-arms  along  the  south  side  of 
the  right  of  way.  A  person  standing  in  front  of  the 
toolhouse  near  the  south  line  of  the  track  and  look- 
ing eastward  could  see  an  approaching  train  at  a  dis- 
tance of  2,150  feet;  and,  standing  at  the  same  place 
and  looking  eastward,  could  determine  on  which  track 
the  train  was  approaching  at  a  distance  of  at  least  850 
feet.  Washington  street  and  Franklin  street  were 
guarded  by  gates.  These  gates  were  operated  by  the 
tower  man  in  the  tower  at  Washington  street.  The 
south  gate  at  Franklin  street  was  equipped  with  a 
ratchet  gong  which  rang  when  the  gates  were  low- 
ered. The  tower  was  equipped  with  a  large  dinner 
bell,  and  at  Franklin  street  there  was  an  electric  gong 
on  an  iron  pole,  and  this  bell  and  gong  were  operated 
by  the  tower  man  when  a  train  approached. 

Appellant  was  engaged  in  operating  passenger  and 
freight  trains  between  Pittsburgh  and  Chicago.  Be- 
tween fifty  and  sixty  trains  ran  over  its  road  each 
day,  and  from  twenty-five  to  thirty  of  these  were  pas- 
senger trains.  In  accordance  with  the  established 
operating  plan,  trains  going  east  ran  on  the  south 
track  and  trains  going  west  ran  on  the  north  track. 
So  perfectly  was  this  plan  executed  that  on  one  oc- 
casion only  during  Stalker's  term  of  service  did  a 
train  run  west  on  the  south  track.  But  on  the  morn- 
ing of  September  28, 1913,  appellant's  passenger  train 
No.  15  was  running  westward  into  Valparaiso  on  the 
south  track,  contrary  to  the  custom  and  against  the 
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current  of  traffic  This  train  had  been  transferred 
from  the  west-bound  track  to  the  east-bound  track  at 
Morgan,  a  few  miles  east  of  Valparaiso,  for  the  rea- 
son that  the  former  track  was  obstructed  by  a  freight 
train.  Train  No.  15  was  scheduled  to  arrive  at  Val- 
paraiso at  5 :56  a.  m.,  but  on  this  morning  it  was  run- 
ning somewhat  late  and  passed  the  toolhouse  between 
6 :10  and  6 :20  a.  m. 

During  the  entire  period  of  Stalker  ^s  employment 
he  was  required  to  go  on  an  inspection  trip  over  the 
section  on  which  he  worked,  with  certain  other  mem- 
bers of  the  crew,  every  alternate  Sunday  morning. 
For  this  purpose  they  assembled  at  the  toolhouse, 
from  which  they  procured  their  usual  tools  and  a 
hand  car.  The  time  fixed  for  starting  on  these  trips 
was  6 :30  a.  m.  On  the  morning  of  said  day  Stalker 
left  his  home  intending  to  go  on  the  usual  inspection 
trip.  He  took  the  cinder  path  at  Franklin  street  and 
walked  westward  to  a  point  in  front  of  the  toolhouse. 
Here  he  stopped  and  stood  momently,  looking  to  the 
west,  and  about  one  foot  south  of  the  south  track. 
While  in  this  position  he  was  struck  by  the  locomotive 
drawing  said  train,  his  body  was  hurled  about  eighty- 
five  feet,  and  he  was  instantly  killed.  The  train  was 
running  at  the  rate  of  thirty  to  forty  miles  per  hour, 
which  was  its  usual  speed  at  that  place.  The  locomo- 
and  could  not  see  Stalker  because  the  locomotive 
itself  obstructed  his  view  in  that  direction,  especially 
when  rounding  the  curve  in  the  trackis.  The  fireman 
was  shoveling  coal  into  the  fire  box  and  had  no  op- 
portunity to  look  ahead.  It  is  customary  when  com- 
ing into  a  town  for  the  fireman  to  keep  a  lookout, 
and  he  usually  provides  for  the  fire  beforehand.    The 
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ooal  furnished  him  on  that  morning  was  of  very  poor 
quality  and  that  made  it  hard  to  keep  up  the  fire. 
Under  the  company's  rules  it  is  the  duty  of  a  fireman, 
when  not  shoveling  coal,  to  look  ahead,  and  if  he 
should  see  anybody  on  the  track,  it  is  his  duty  to  in- 
form the  engineer,  and  thereupon  it  becomes  iiie  duty 
of  the  engineer  to  give  the  warning  signal.  The  warn- 
ing signal  consists  of  a  succession  of  short  blasts  of 
the  whistle.  The  fireman  knew  that  the  train  was 
running  on  the  unusual  track  and  against  the  current 
of  traffic.  He  was  unable  to  say  whether  any  warning 
signal  had  been  given,  because  he  was  busy  with  the 
fire,  and  he  did  not  see  anybody  near  the  track  or 
the  toolhouse.  The  train  ran  to  the  station — ^a  few 
rods  west  of  the  toolhouse — ^where  it  made  the  usual 
stop  and  then  proceeded  on  its  way.  Neither  the  en- 
gineer nor  the  fireman  knew  of  the  accident  until 
they  were  informed  of  it  on  their  arrival  at  Chi(Sago. 
As  the  train  approached,  the  crossing  signal  was 
given  at  Greenwich  street  and  also  at  Axe  avenue, 
east  of  Franklin  street,  by  two  long  and  two  short 
blasts  of  the  loconaotive  whistle,  but  the  whistle  was 
not  blown  between  Axe  avenue  and  Franklin  street. 
The  bell  on  the  locomotive  was  operated  mechanically 
and  it  rang  continuously  from  Greenwich  street  to 
the  place  of  the  accident.  "When  the  tower  man  ob- 
served the  train  approaching  he  set  to  ringing  the 
electric  gong  on  the  iron  post  at  Franklin  street  and 
it  continued  to  ring  until  the  accident.  He  lowered 
the  gates,  and  the  ratchet  bell  rang  as  the  Franklin 
street  gates  went  down.  He  rang  the  large  bell  in 
the  tower,  and  on  observing  Stalker's  perilous  situ- 
ation, he  called  to  him.  To  all  these  warnings  Stalker 
was  oblivious. 
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A  person  with  good  hearing,  standing  where 
Stalker  stood  as  the  train  approached,  under  all  the 
conditions  then  existing,  could  have  heard  all  said 
warning  signals,  except  that  he  probably  could  not 
have  heard  the  calling  of  the  tower  man  because  the 
train  was  then  too  close  upon  him.  Stalker  *s  hearing 
was  good.  He  could  have  heard  the  locomotive  bell 
in  time  to  have  moved  to  a  place  of  safety.  Had  he 
looked  to  the  east  when  the  gates  were  being  lowered 
at  Franklin  street,  he  could  have  seen  the  train  ap- 
proaching on  the  south  track  in  time  to  have  moved 
to  a  place  of  safety. 

Some  time  after  commencing  his  work  as  a  section 
man  his  foreman  warned  him  that  trains  were  liable 
to  run  either  way  on  either  track  and  that  he  would 
have  to  pay  diligent  attention  to  the  approach  of 
trains  from  either  direction  on  either  track  and  to 
keep  out  of  their  way.  In  addition  to  this  oral  warn- 
ing, the  foreman  gave  him  a  pamphlet  prepared  by 
the  safety  committee  and  containing  information, 
suggestions  and  advice,  designed  for  the  prevention 
of  personal  injuries  to  railway  employes  generally. 
The  foreman  told  him  to  read  the  pamphlet  and  to 
govern  himself  thereby.  He  was  able  to  read  and 
he  told  his  foreman  that  he  would  read  it.  Among 
other  things,  the  pamphlet  contained  the  following: 

**Make  it  a  rule  in  getting  out  of  the  way  of 
trains  to  step  clear  of  all  tracks.  Before  step- 
ping on  any  track  look  in  both  directions ;  trains 
may  be  expected  on  any  track  coming  from  either 
direction  at  any  time.'* 

« 

At  the  time  of  the  accident  there  was  in  full  force 
and  effect  an  ordinance  of  the  city  of  Valparaiso 
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whioh  provided  that  no  raUway  train  should  be  ran 
within  the  city  limits  at  a  higher  rate  of  speed  than 
ten  miles  per  hour. 

It  is  conceded  by  the  parties  that  at  the  time 
of  the  accident  decedent  was  engaged  in  inter- 
state commerce.     This  action,  then,  is  gov- 

!•  erned  by  the  federal  Employers'  Liability 
Act  of  1908,  §8657  et  seq.  Comp.  Stat  1918,  35 
Stat,  at  L.  65,  and  the  amendments  thereto,  as  to  all 
matters  within  the  purview  of  said  act.  We  must  ac- 
cept the  act  as  interpreted  by  the  federal  courts,  and 
must  accept  also  the  law  on  this  subject  generally, 
as  evidenced  by  the  decisions  of  said  courts.  Since 
Congress  has  taken  possession  of  the  field  of  the 
employers'  liability  to  employes  in  interstate  trans- 
portation by  rail,  all  state  laws  upon  the  subject  are 
superseded.  Seaboard  Air  Line  RaUway  v.  Horton 
(1913),  233  U.  S.  492,  501,  34  Sup.  Ct.  635,  58  L.  Ed. 
1062,  L.  E.  A.  1915C  1,  Ann.  Cas.  1915B  475. 

Section  3  of  said  act,  supra,  declares  that  ^^the  fact 
that  the  employe  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to  such  em- 
ploye. ' '  Section  4,  supra,  declares  that  the  ' '  employe 
shall  not  be  held  to  have  assumed  the  risks  of  his  em- 
ployment in  any  case  where  the  violation  by  such 
common  carrier  of  any  statute  enacted  for  the  safety 
of  employes  contributed  to  the  injury  or  death  of 
such  employe." 

The  Supreme  Court  of  the  United  States  has  held 
that,  in  abrogating  the  defense  of  assumption  of  risk 
in  certain  cases,  Congress  indicated  the  legislative 
intent  that  in  all  other  cases  assumption  of  risk  shall 
have  its  former  effect  as  a  complete  bar  to  the  action. 
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Seaboard  Air  Line  Railway  v.  Horton,  supra;  Jacobs 
V.  Southern  R.  Co.  (1915),  241  U.  S.  229,  36  Sup.  Ct. 
588,  60  L.  Ed.  970. 

Appellant's  first  contention  is  that  the  trial  court 

erred  in  overruling  its  motion  for  judgment  on  the 

interrogatories  and  answers  notwithstanding 

2.  the  general  verdict.  This  contention  is  based 
exclusively  on  the  ground  that  the  facts  dis- 
closed by  the  interrogatories  and  answers  compel  the 
conclusion  that  the  action  is  barred  by  the  doctrine 
of  assumption  of  risk.  Assumption  of  risk  is  s^  sub- 
stantive issue.  It  is  not  a  matter  of  procedure  nor  a 
rule  of  evidence,  and  therefore  the  federal  act  and  the 
decision  of  the  United  States  Supreme  Court  consti- 
tute the  substantive  law  on  this  subject;  but  the 
procedure  is  the  established  procedure  prevailing  in 
the  courts  of  this  stiate.  Minneapolis,  etc.,  R.  Co.  v. 
Bombolis  (1915),  241  U.'  S.  211,  36  Sup.  Ct.  595,  60 
L.  Ed.  961,  L.  B.  A.  1917A  86,  Ann.  Cas.  1916E  505. 

By  the  settled  procedure  of  Indiana,  whether  the 

deceased  assumed  the  risk  of  being  injured  or  killed 

by  appellant's  train,  in  view  of  all  the  cil'cum- 

3.  stances  of  the  case,  was  a  question  for  the  jury 
under  proper  instructions.    Ambre  v.  Posted, 

etc.,  Cable  Co.  (1908),  43  Ind.  App.  47,  86  N.  E.  871; 
X  Rogers  v.  Leyden  (1891),  127  Ind.  50,  26  N.  E.  210; 
AnnadaU  v.  Union  Cement,  etc.,  Co.  (1905),  165  Ind. 
110,  74  N.  E.  893;  Central  Vt.  R.  Co.  v.  White  (1915), 
238  U.  S.  507,  35  Sup.  Ct.  865,  59  L.  Ed.  1433,  Ann. 
Cas.  1916B  252  r  Gila  Valley,  etc.,  R.  Co.  v.  Hall 
(1914),  232  U.  S.  94,  34  Sup.  Ct.  229,  58  L.  Ed.  521. 
As  evidenced  by  their  general  verdict,  the  jurors  de- 
cided that  he  did  not  assume  that  risk.  In  determin- 
ing  whether  there  is  irreconcilable  conflict  between 

VOL.  67—22. 
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their  general  verdict  and  their  answers  to  the 
4.     interrogatories  we  must  indulge  all  legitimate 

inferences  and  presumptions  in  favor  of  the 
general  verdict,  and  we  may  consider  in  support  of 
the  general  verdict  any  fact  provable  under  the  is- 
sues and  not  included  in  the  interrogatories  and 
answers.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
(1906),  168  Ind.  438, 78  N.  E.  1033;  Louisville,  etc.,  R. 
Co.  V.  Creek  (1892),  130  Ind.  139,  29  N.  E.  481,  14 
L.  R.  A.  733;  Catterson  v.  Hall  (1905)^37  Ind.  App. 
341,  76  N.  E.  889;  Illinois  Car,  etc.,  Co.  v.  Brown 
(1917),  ante  315,  116  N.  E.  4. 

There  is  no  contention  that  there  was  an  express 
agreement  whereby  the  employe  assumed  the  risk  of 
being  injured  or  killed  while  in  the  course  of  his  em- 
ployment by  any  of  appellant's  trains.  Were  the 
circumstances  such  as  compel  the  conclusion  that 
the  law  will  import  into  his  contract  of  service  a  con- 
dition whereby  he  took  upon  himself  the  risk  of  being 
injured  or  killed  in  the  manner  disclosed  by  the 
interrogatories!  5  C.  J.  1412.  The  general  rule 
announced  by  the  United  States  Supreme  Court,  when 
stated  in  language  applicable  to  the  case  at  bar,  is  as 
follows:  An  employe  assumes  the  risk  of  dangers 
normally  incident  to  the  occupation  in  which  he  vol- 
untarily engages,  so  far  as  these  are  not  attributable 
to  the  employer's  negligence.  But  the  employe  has 
a  right  to  assume  that  his  employer  has  exercised 
proper  care  with  respect  to  providing  a  safe  place 
of  work,  and  is  not  to  be  treated  as  assunjing  the 
risk  arising  from  a  dangerous  condition  attributable 
to  the  employer's  negligence,  until  the  employe  be- 
comes aware  of  the  danger  or  unless  it  is  so  plainly 
observable  that  he  may  be  presumed  to  have  known 
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it.  Moreover,  in  order  to  charge  an  employe  with  the 
assumption  of  a  risk  attributable  to  the  employer's 
negligence,  it  must  appear,  not  only  that  he  knew 
(or  is  presumed  to  have  known)  of  the  dangerous  con- 
dition but  that  he  knew  that  it  endangered  his  safety ; 
or  else  the  danger  must  have  been  so  obvious  that  an 
ordinarily  prudent  person,  under  the  circumstances, 
would  have  appreciated  it.  If  with  this  actual  or  con- 
structive knowledge  he  remains  in  the  service  and 
encounters  the  danger  he  will  be  held  to  have  assumed 
the  risk.    Gila  Valley,  etc.,  R.  Co.  v.  Hall,  supra,  101. 

Counsel  for  the  company  say :  *  *  When  he  assumed 
a  position  near  the  track,  he  knew  there  was  a  lia- 
bility of  trains  moving  over  that  track  at  any  time, 
and  when  he  failed  to  look  eastwardly,  he  assumed 
the  risk,  both  of  taking  the  position  and  the  failure 
to  properly  exercise  his  faculties  for  his  own  pro- 
tection. ' ' 

But,  manifestly,  in  determining  whether  the  em- 
ploye assumed  the  risk  we  should  not  confine  our 
minds  to  the  events  of  that  morning.    Being 

5.  contractural  in  its  origin  and  nature,  assump- 
tion of  risk  will  not  arise  by  implication  of  law 

from  a  perilous  situation  suddenly  created.  For  the 
answer  we  are  seeking,  we  must  look  to  the  pertinent 
events  of  his  entire  term  of  service. 

When  he  entered  the  service  his  foreman  warned 

him  that  trains  were  liable  to  run  either  way  on  either 

track  at  any  time,  and  that  he  would  have  to 

6.  pay  diligent  attention  to  the  approach  of  trains 
from  either  direction  on  either  track  in  order 

to  keep  out  of  their  way.  But  he  was  in  the  service 
for  a  period  of  eight  months,  and  during  that  time 
approximately  13,000  trains  ran  over  his  section.    Of 
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this  number  only  one  ran  on  the  uncastomary  tracks 
adversely  to  the  established  eustoi^ ;  and  the  evidence 
does  not  show  that  he  knew  of  that  instance.  It  may 
be  taken  for  Ranted  that  he  had  often  seen  No.  15 
pass  the  tool  house,  and  always  on  the  north  track. 
The  regularity  of  this  method  of  operating  trains 
would  tend  naturally  to  lull  him  into  a  sense  of  se- 
curity by  inducing  him  to  believe  that  there  was  little 
probability  of  trains  running  contrary  to  rule.  In 
attempting  an  explanation  of  his  conduct  the  thought 
naturally  arises  that  he  was  influenced  by  the  belief 
that  the  train  was  running  on  the  north  track — ^the 
track  on  which  west-bound  trains  usually  ran — and 
that  he  did  not  realize  that  the  approaching  train 
might  be  running,  contrary  to  the  established  custom 
and  against  the  current  of  traffic,  on  the  south  track — 
the  track  near  which  he  stood.  If  he  had  realized 
this,  it  is  reasonable  to  suppose  that  he  would  not 
have  walked  so  near  the  track  and  that  he  would  have 
been  more  alert.  If  we  exclude  the  thought  of  suicide 
(and  that  we  must  do),  we  are  forced  to  believe  that 
he  never  appreciated  the  danger  to  which  he  was 
then  exposed. 

Was  the  danger  so  open  and  obvious  that  he  ought 
to  have  appreciated  it?  Considering  his  knowledge 
of  his  working  place,  his  experiences  and  his  obser- 
vations as  to  the  running  of  trains  on  the  respective 
tracks,  the  information  and  the  warning  given  him 
as  to  the  likelihood  of  trains  running  either  way  on 
either  track  at  any  time,  and  his  opportunities  for 
estimating  the  probabilities,  ought  he  to  have  realized 
the  danger  that  a  perilous  situation  might  arise  at 
any  time  like  that  which  did  arise  on  that  September 
morning?    If  so,  ought  he  to  have  realized  that  dan- 
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ger  long  enough  beforehand  so  that  his  remaining  in 
the  service  thereafter  would  amount  to  an  election 
to  assume  the  risk!  These  questions  must  be  an- 
swered in  the  negative.  Manifestly  the  most  that  the 
law  can  impose  upon  him  is  a  constructive  apprecia- 
tion of  the  danger  involved  in  the  possibility  that 
trains  might  run  either  way  on  either  track  at  any 
time — ^not  the  danger  arising  out  of  the  identical 
conditions  of  that  morning. 

Was  the  dangerous  condition  of  the  employe's 
working  place  on  that  morning  an  abnormal  one  at- 
tributable to  the  negligence  of  the  company's  servants 
in  charge  of  the  train  f  The  law  imposed  on  them 
the  duty  to  exercise  reasonable  care  for  the  safety  of 
persons  on  or  near  the  track.  The  company  imposed 
upon  them  the  duty  to  look  ahead  when  running 
within  a  town,  and  to  give  the  danger  signal  if  any 
person  should  be  discovered  in  the  path  of  the  train. 
The  engineer  could  not  see  Stalker  because  the  loco- 
motive itself  obstructed  his  view  in  that  direction; 
and  the  fireman,  contrary  to  custom,  was  giving  his 
undivided  attention  to  his  fire.  Because  they  saw 
no  one  in  a  place  of  danger,  no  danger  signal  was 
given.  Their  train  was  running  blindly,  on  the  un- 
customary track,  in  the  central  part  of  a  city,  and 
at  a  high  and  dangerous  speed.  Under  these  circum- 
stances reasonable  care  may  have  required  the  fre- 
quent giving  of  the  danger  signal  as  a  reasonable  or 
necessary  precaution — and  precisely  because  they 
were  unable  to  keep  a  lookout  ahead.  Even  the  ordi- 
nary crossing  signal  was  not  given  as  the  train  ap- 
proached Franklin  street.  Now,  we  not  only  have 
the  right,  but  it  is  our  duty,  to  presume  that,  if  the 
danger  signal  had  been  given,  it  would  have  aroused 
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Stalker  to  the  danger  in  time  to  have  avoided  it.  We 
presume,  also,  that  if  the  train  had  been  running  at 
a  moderate  speed,  the  man  in  the  tower  would  have 
succeeded  in  making  Stalker  hear  his  voice  in  time 
for  him  to  have  saved  himself.  And  finally,  we  pre- 
sume that  Stalker  had  no  intention  to  remain  with 
his  face  to  the  west,  but  that  in  the  natural  order  of 
things  he  was  about  to  turn,  or  was  in  the  act  of 
turning,  when  the  train  struck  him,  and  that  he  would 
have  turned  and  saved  himself  had  the  train  been 
running  at  a  reasonable  speed. 

When  he  stopped  at  the  edge  of  the  south  track 
he  was  facing  the  west  and  was  looking  in  the  direc- 
tion which  a  proper  regard  for  his  safety  required 
him  to  look  before  looking  elsewhere.  That  he  did 
not  sooner  face  about  and  look  also  to  the  east,  did 
not  heed  the  blasts  of  the  whistle,  the  ringing  of  the 
bells,  the  sounding  of  the  gong  and  the  lowering  of 
the  gates,  and  did  not  step  quickly  away  from  his 
perilous  position  in  time  to  avoid  the  collision,  are 
matters  bearing  on  the  subject  of  contributory  neg- 
ligence only. 

Having  considered  all  these  elements,  the  jurors 
decided  by  their  general  verdict  that  the  proximate 
cause  of  Stalker's  death  was  the  negligence  of  the 
employer's  agents  and  servants  in  charge  of  the 
train — ^and  that  of  itself  negatives  the  proposition 
that  he  assumed  the  risk  of  being  killed  by  ^hat  neg- 
ligence. Under  the  facts  of  the  case  at  bar,  when 
negligence  stepped  in,  assumption  of  risk  stepped 
out ;  for  it  must  be  conceded  that  if  the  unfortunate 
employe  ever  appreciated  the  danger  arising  out  of 
said  negligence,  he  did  not  remain  in  the  service 
thereafter.    We  find  nothing  in  the  interrogatories 
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and  answers  which  Ib  in  fatal  conflict  with  the  gen- 
eral verdict.  Chesapeake,  etc.,  R.  Co.  v*  Proffitt 
(1915),  241 XJ.  S.  462, 36  Sup.  Ct.  620,  60  L.  Ed.  1102; 
St.  Louis,  etc.,  R.  Co.  v.  Brown  (1915),  241  U.  S.  223, 
36  Sup.  Ct.  602,  60  L.  Ed.  966 ;  Texas,  etc.,  R.  Co.  v. 
Harvey  (1912),  228  U.  S.  319,  33  Sup.  Ct.  518,  57 
L.  Ed.  852. 

(2)  The  court's  charge  to  the  jury  is  voluminous 
and  constitutes  seventeen  pages  of  the  transcript.  It 
consists  of  thirty-six  consecutively  numbered  para- 
graphs, and  appellant  contends  that  thirteen  of  these 
are  erroneous. 

The  judge  of  the  trial  court  stated  in  his  own  lan- 
guage the  substance  of  the  complaint.    Following  this 
he  told  the  jurors,  in  effect,  that  where  several 

7.  acts  of  negligence  are  suflSciently  alleged  in  a 
complaint  it  is  not  essential  to  a  recovery  that 
all  the  alleged  acts  of  negligence  must  be  proved,  but 
that  a  recovery  may  be  justified  if  it  is  proved  that 
the  injury  was  the  result  of  some  one  or  more  of  the 
said  acts  of  negligence.  Appellant  urges  that  this 
constitutes  error. 

In  the  case  at  bar  it  is  not  necessary  that  all  the 
acts  and  omissions  characterized  as  negligent  must 
have  concurred  and  combined  to  cause  the  injury. 
They  are  of  such  a  nature  that  any  one  of  them  or 
any  combination  of  them  might  be  found  to  be  the 
negligence  which  constituted  the  proximate  cause  of 
the  injury.  Pittsburgh,  etc.,  R.  Co.  v.  Broderick 
(1913),  56  Ind.  App.  58,  71, 102  N.  E.  887.  When  the 
complaint  is  considered  as  an  entirety  it  becomes  ap- 
parent that  it  presents  but  one  theory  of  negligence, 
viz.,  the  negligent  running  of  the  train  by  appellant's 
servants  in  charge  thereof.    The  negligent  acts  and 
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omissions  of  these  servants  are  specified  with  par- 
ticularity as  follows:  (a)  That  they  carelessly  ran 
and  operated  said  locomotive  engine  and  train  of  cars 
at  said  point  within  the  limits  of  said  city  at  a  highly 
dangerous  rate  of  speed,  to  wit,  at  the  rate  of  fifty 
miles  per  hour;  (b)  that  they  carelessly  and  negli- 
gently failed  to  maintain  a  lookout  to  see  whether 
said  decedent  or  anyone  else  was  on,  or  in  dangerous 
proximity  to,  said  south  track  so  that  they  might  be 
warned  of  their  danger;  (c)  that  said  engineer  and 
other  servants  of  the  defendant  in  charge  of  said  loco- 
motive  engine  and  train  carelessly  and  negligently 
failed  and  ondtted  to  give  any  signal  or  warning 
whatever  of  the  fact  that  they  were  running  west- 
wardly  on  said  eastbound  track,  whereby  decedent, 
or  anyone  else  in  dose  proxina^  to  said  sonth  u^ 
track,  might  have  been  apprised  of  the  danger.  These 
averments  are  followed  by  the  general  averment  that 
the  accident  **was  the  result  solely  and  entirely  of 
the  carelessness  and  negligence  of  the  defendant  and 
its  engineer  and  other  employes  in  charge  of  said 
locomotive  engine  and  train  of  cars/'  True,  there 
is  in  the  complaint  the  averment  ^^that  said  defend- 
ant  carelessly  and  negUgently  failed  to  notify  or  in- 
form  said  decedent  of  the  fact  that  said  train  was 
running  to  the  westward  on  the  south  main  track.'' 
But  this  averment  may  not  be  considered  as  an  inde- 
pendent and  isolated  statement,  but  must  be  consid- 
ered in  its  relation  to  the  entire  complaint ;  and  when 
so  considered  it  is  plain  that  it  refers  to  the  failure 
of  the  trainmen  to  warn  decedent  by  giving  appro- 
priate danger  signals;  and  in  view  of  the  instruction 
on  this  point  the  conclusion  is  inevitable  that  the 
jurors  could  not  have  been  misled  thereby. 
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We  should  not  be  justified  in  setting  out  all  the 
instructions.  Omitting  those  of  a  general  character, 
and  those  of  which  no  reasonable  criticism  can  be 
made,  the  following  present  fully  the  real  controversy 
as  to  the  law  of  the  case. 

**14.  The  defendant  owed  the  decedent  no  duty  to 
run  its  west-bound  train  on  its  north  main  track  nor 
on  any  particular  schedule.  It  had  the  right  to  oper- 
ate trains  in  either  direction  upon  either  track,  and 
the  decedent  had  no  right  to  assume  that  the  west- 
bound train  would  be  operated  upon  the  north  main 
track.  This  would  be  true  although  the  defendant 
usually  and  ordinarily  did  run  its  west-boxmd  trains 
on  said  north  main  tr ibk. ' ' 

"19.  If  you  find  that  the  decedent's  death  was 
caused  in  part  by  the  negligence  of  the  defendant  in 
some  one  or  more  of  the  particulars  charged  in  the 
plaintiff's  complaint  and  in  part  by  the  decedent's 
own  negligence,  your  verdict  should  be  for  plaintiff, 
unless  you  further  find  that  the  decedent  assumed 
the  risk  of  the  defendant's  said  negligence  which  so 
concurred  in  causing  the  decedent's  death." 

"22.  If  the  decedent  knew  that  the  defendant  was 
liable  at  any  time  to  run  a  west-bound  train  over  the 
east-bound  track,  then  he  had  no  right  to  presume 
that  the  defendant  would  not  so  run  a  west-bound 
train  over  the  east-bound  track ;  and  if  he  had  such 
knowledge  he  would  assume  the  risk  of  injury  occa- 
sioned by  the  running  of  such  train  westwardly  on 
the  east-bound  track  in  a  reasonably  careful  manner ; 
yet,"  under  such  circumstances,  he  would  not  assume 
the  risk  of  the  running  of  such  train  westwardly  over 
the  east-bound  track  in  a  negligent  and  careless 
manner." 
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"24.  I  instruct  you  that  if  the  employment  upon 
which  the  plaintiff's  decedent  entered  for  the  defend- 
ant as  one  of  its  track  men  was  one  involving  hazard 
or  danger  to  the  decedent  from  thet  operation  of 
trains  upon  defendant's  railroad,  then,  as  one  of  the 
terms  of  his  employment,  the  decedent  will  be  held 
in  law  to  have  assumed  and  taken  upon  himself  the 
risk  and  hazard  of  injury  to  himself  from  those  dan- 
gers that  were  ordinarily  and  usually  incident  to  the 
employment  in  which  he  was  engaged.  Among  the 
risks  which  he  so  assumed  was  the  risk  of  injury  by 
being  struck  by  trains  passing  the  place  of  his  work 
on  said  railroad  in  either  direction  without  notice  and 
at  any  reasonable  rate  of  spied,  if  said  trains  were 
operated  in  an  ordinarily  prudent  manner. ' ' 

**25.  The  plaintiff's  decedent,  George  Stalker,  as- 
sumed the  ordinary  risks  incident  to  the  service  in 
which  he  was  engaged,  after  the  defendant  had  used 
care,  diligence  and  caution  for  his  safety  and  pro- 
tection, commensurate  with  the  danger  to  be  reason- 
ably apprehended  from  the  service ;  and  if  the  defend- 
ant failed  to  use  such  care  and  caution,  and  an  injury 
resulted  therefrom,  it  is  not  a  risk  incident  to  the 
employment,  and  the  defendant  is  liable  therefor,  un- 
less the  danger  is  open  and  apparent  or  the  decedent 
had  actual  knowledge  thereof.'' 

"26.  If  the  decedent,  on  the  occasion  of  the  in- 
jury, failed  to  obey  any  rule  of  the  defendant  of  which 
he  had  notice,  or  any  instruction  given  him  by  his 
superior  in  the  defendant's  service,  and  such  failure 
contributed  to  bring  about  his  injury,  it  may  be  con- 
sidered as  bearing  upon  the  question  of  decedent's 
contributory  negligence,  but  it  would  not  be  a  defense 
to  the  right  of  the  plaintiff  to  recover." 
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**27.  It  was  the  duty  of  the  decedent  to  exercise 
reasonable  diligence  to  ascertain  the  rules,  if  any, 
promulgated  by  the  defendant  for  his  conduct  while 
in  its  employment,  and  to  acquaint  himself  with  them ; 
and  the  defendant  had  the  legal  right  to  promulgate 
rules  for  the  conduct  of  its  business  and  to  require  the 
decedent  as  one  of  its  employes  to  conform  thereto ; 
and  if  such  rules  were  promulgated  and  the  decedent 
voluntarily  failed  or  refused  to  conform  or  comply 
therewith,  he  will  be  held  in  law  to  have  assumed  all 
risk  of  injury  occasioned  by  his  failure  to  conform 
to  such  rules.*' 

**30.  Under  the  law  applicable  to  the  issues  and  evi- 
dence in  this  case  the  decedent  assumed  all  the  ordi- 
nary risks  incident  to  the  service  in  which  he  was 
engaged  and  in  addition  he  assumed  the  exceptional 
or  extraordinary  risks  of  which  he  had  actual  knowl- 
edge, or  which  were  so  plain  and  obvious  that  he  must 
have  known  of  them  by  casual  observance.  If  you 
find  from  the  evidence  that  the  decedent  knew  that 
trains  on  defendant's  railroad  might  run  over  the 
uncustomary  track  at  almost  any  time,  he  is  prd"- 
sumed  to  have  assumed  whatever  risks  were  incident 
to  the  mere  running  of  the  train  that  inflicted  the 
injury,  upon  the  uncustomary  track  at  the  time  of  the 
injury.  The  law  provides  that  a  railroad  company 
shall  be  liable  to  a  servant  employed  by  it  in  inter- 
state commerce  for  an  injury  inflicted  upon  him  while 
so  employed  by  the  negligence  of  its  officers,  agents  or 
servants  while  employed  in  interstate ^  commerce  and 
while  in  the  line  of  duty.  In  this  case  the  decedent 
did  not  assume  the  risks  resulting  from  the  negli- 
gence of  the  officers,  agents  or  servants  in  charge  of 
the  train  that  inflicted  the  injury  and  caused  the  death 
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of  decedent,  if  yon  find  that  there  was  snch  negli- 
gence, on  the  occasion  of  the  injury,  unless  the  dece- 
dent knew  such  negligence  in  time  to  avoid  the  in- 
jury." 

^'3L  If  you  find  that  the  defendant  for  some  time 
prior  to  the  death  of  the  decedent  was  accustomed 
to  running  its  trains  over  its  railroad  within  the  dty 
of  Valparaiso  at  the  point  where  decedent  was  in- 
jured at  substantially  as  high  a  rate  of  speed  as  the 
train  was  running  at  the  time  it  struck  and  killed  the 
decedent,  and  that  the  decedent  knew  of  such  custom, 
or  might  have  known  of  it  by  casual  observance ;  and 
if  you  further  find  that  such  custom  was  confined  to 
the  tracks  and  the  running  of  trains  thereon  in  the 
usual  manner,  I  instruct  you  that  such  custom  does 
not  necessarily  establish  the  fact  that  decedent  as- 
sumed the  risk  of  running  the  train  that  inflicted  the 
injury  at  the  rate  of  speed,  under  the  conditions  and 
circumstances,  that  it  was  being  run,  at  the  time  of 
the  injury  to  him.    *    *    * ' ' 

Appellant  contends  that  Nos.  26  and  27  are  conflict- 
ing; that  the  former  is  erroneous;  and  that  the  error 
in  the  giving  of  the  former  is  not  cured  by  the 

8.  giving  of  the  latter,  even  though  the  latter  be 
correct.  These  two  instructions  are  not  con- 
flicting. When  considered  together  it  becomes  appar- 
ent that  No.  26  rests  on  the  proposition  that  a  mere 
failure  to  obey  a  rule — meaning  thereby  such  a  fail- 
ure as  results  from  forgetfuhiess,  inattention,  or 
carelessness — ^amounts  to  contributory  negligence. 
This  is  a  correct  statement  of  the  law ;  and  the  failure 
of  an  employe  to  obey  a  known  rule  promulgated  for 
his  safety  will  prevent  a  recovery  in  the  absence  of 
a  statute  eliminating  contributory  negligence  as  a 
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defense  in  bar.  4  Thompson,  Negligence  ^4624; 
Atchison,  etc.,  iJ.  Go.  v.  Reesman  (1894),  60  Fed.  370  j 
9  a  C.  A.  20, 23  L.  E.  A.  768;  18  B.  C.  L.  659.  No.  27 
is  differentiated  by  the  words  **  voluntarily  failed  or 
refused. ' '  This  instruction  rests  on  the  proposition 
that  a  voluntary  violation  of  a  rule — ^meaning  thereby 
such  a  violation  as  is  due  to  wilfulness,  obstinacy,  or 
stubbornness — ^amounts  to  assumption  of  risk.  This 
is  an  inaccurate,  or  to  say  the  least,  an  infelicitous, 
statement.  The  violation  of  a  rule,  whether  due  to 
thoughtlessness  or  wilfulness,  goes  to  the  question  of 
.  negligence.  Oleason  v.  Detroit,  etc.,  R.  Co.  (1896), 
73  Fed.  647, 19  C.  C.  A.  636 ;  Lake  Erie,  etc.,  R.  Co.  v. 
Craig  (1897),  80  Fed.  488, 25  C.  C.  A.  585.  It  may  be 
that  the  voluntary  violation  of  a  rule  ought  to  be 
something  other  than  negligence,  but  certainly  it  can- 
not give  rise  to  the  concept  known  in  law  as  assump- 
tion of  risk.  Furthermore,  this  instruction  is  not 
appropriate  for  the  reason  that  the  pamphlet  intro- 
duced in  evidence  does  not  purport  to  be  a  **book  of 
rules.'*  The  so-called  rules  contained  therein  are 
not  rules  at  all ;  that  is  to  say,  they  were  not  promul- 
gated by  the  company  as  positive  and  peremptory 
rules  or  regulations  for  the  purpose  of  controlling 
the  conduct  of  its  employes,  or  defining  their  duties, 
or  fixing  the  scope  of  their  employment.  They  are 
mere  suggestions  and  warnings  intended  to  aid  the 
employes  in  looking  out  for  their  own  safety  by  the 
exercise  of  judgment,  skill,  and  diligence ;  and  a  fail- 
ure to  observe  them  is  not  negligence  per  se. 
9.  Lake  Shore,  etc.,  R.  Co.  v.  Parker  (1890),  131 
HI.  557, 23  N.  E.  237.  But  the  error  in  the  giv- 
ing of  instruction  No.  27  is  favorable  to  appellant  and 
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harmful  to  appellee,  and  appellant  cannot  be  heard 
to  complain  thereof. 

We  shall  not  enter  upon  a  further  detailed  discus- 
sion of  these  instructions.  We  deem  it  sufficient  to 
say  that  they  fairly  state  the  law  applicable  to  the 
facts  of  the  case,  and  that  appellant's  criticisms  are 
not  well  taken.  Shields  v.  State  (1897),  149  Ind.  395, 
406,  49  N.  E.  351;  Vandalia  R.  Co.  v.  Stevens  (1918), 
ante  238,  114  N.  E.  1001,  1008 ;  Chicago,  etc.,  R.  Co. 
V.  Lake  County  Savings,  etc.,  Co.  (1917),  186  Ind. 
358,  114  N.  E.  454;  §700  Burns  1914,  §658  R.  S. 
1881. 

There  is  some  confusion  in  the  instructions  with 
respect  to  assumption  of  risk  and  contributory  neg- 
ligence ;  but  the  inaccurate  statements  in  this  regard 
are  all  favorable  to  appellant. 

Appellant  insists  that  the  court  erred  in  rejecting 

eighteen  of  the  forty-one  instructions  tendered.    One 

of  these  rejected  instructions  is  in  the  f oUow- 

10.  ing  language:  **38.  Certain  provisions  of  an 
ordinance  of  the  city  of  Valparaiso  have  been 
introduced  in  evidence  on  the  trial  of  this  cause.  I 
now  instruct  you  that  these  provisions  of  such  ordi- 
nance are  not  to  be  considered  by  you  for  any  pur- 
pose,  and  they  are  withdrawn  from  your  considera- 
tion. 

The  provisions  of  the  ordinance  to  which  said  re- 
jected instruction  refers,  are  the  following : 

**  Section  79.  It  shall  be  unlawful  for  any  per- 
son having  control  of  any  engine  or  train  of  cars 
on  any  railroad  running  within  the  limits  of  said 
city,  to  run  such  engine  or  train  of  cars  at  any 
point  within  the  said  city  at  a  greater  rate  of 
speed  than  ten  miles  per  hour!*' 
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*' Section  89.  Any  person  or  persons  who  shall 
violate  any  of  the  provisions  of  this  ordinance, 
to  which  a  special  penalty  has  not  been  affixed, 
shall,  upon  conviction  thereof,  forfeit  and  pay 
to  the  city  for  every  such  offense,  any  sum  not 
exceeding  fifty  dollars. '  * 

Appellant  contends  that  the  refusal  to  give  said 
instruction  No.  38  is  error,  for  the  reason  that  since 
this  action  is  under  the  federal  statute  all  state  laws 
and  municipal  ordinances  are  excluded  from  consid- 
eration.  We  cannot  sustain  the  contention  in  this 
sense.  The  federal  statute  declares  that  employers 
within  its  scope  shall  be  liable  to  their  employes  for 
negligence.  It  does  not  specify  what  shall  constitute 
negligence,  but  leaves  that  question  to  be  determined 
in  accordance  with  the  established  rules  of  the  law  "of 
that  subject.  The  ordinance  does  not  undertake  to 
regulate  interstate  commerce  or  to  create  any  civil 
liability  against  the  railway  company.  It  is  merely 
a  reasonable  exercise  of  the  police  power  and  is  de- 
signed to  promote  the  safety  of  persons  and  property 
which  would  be  jeopardized  by  the  running  of  trains 
at  a  dangerous  speed  within  the  municipality.  We 
have  not  been  advised  that  this  point  has  been  spe- 
cifically decided  by  any  federal  court ;  but  we  are  of 
the  opinion  that,  on  principle,  such  an  ordinance 
ought  to  be  considered  as  bearing  on  the  question  of 
negligence.  Hennington  v.  Georgia  (1895),  163  TJ.  S. 
299, 16  Sup.  Ct.  1086, 41  L.  Ed.  166;  Employers'  lAor 
bUity  Cases  (1911),  223  TJ.  S.  1,  32  Sup.  Ct.  169,  56 
L.  Ed.  327,  38  L.  R  A.  (N.  S.)  44;  Lake  Shore,  etc., 
R.  Co.  V.  Ohio  (1898),  173  U.  S.  285, 19  Sup.  Ct.  465, 
43  L.  Ed.  702;  Austin  v.  Tennessee  (1900),  179  TJ.  S. 
343, 21  Sup.  Ct.  132, 45  L.  Ed.  224;  Sligh  v.  Kirkwood 
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(1914) ,  237  U.  S.  52, 62, 35  Sup.  Ct  501, 59  L.  EA  835 ; 
Whitson  V.  Citif  of  Franklin  (1870),  34  InA  392; 
Cleveland,  etc.,  B.  Co.  v.  Harrington  (1892),  131  Ind. 
426,  30  N.  E.  37;  Chicago,  etc.,  R.  Co.  v.  SpUker 
(1893),  134  Ind.  380,  33  N.  E.  280,  34  N.  E.  218; 
Shirk  V.  Wahash  R.  Co.  (1895),  14  Ind.  App.  126,  42 
N.  E.  656;  Pennsylvania  Co.  v.  Morton  (1892),  132 
Ind.  189, 31  N.  E.  45. 

We  may  dispose  of  all  the  other  rejected  instmc- 
tions  by  saying  that,  in  so  far  as  they  state  the  la^ 
correctly,  they  are  covered  by  the  instructions  given. 

Judgment  affirmed.  v 

Note. — ^Reported  in  110  N.  B.  163.  Master  and  servant :  assmnp^ 
tion  of  risk  under  federal  Employers'  LiabiUty  Act,  Ann.  Gas.  1915B 
481;  operation  and  effect  of  federal  act,  generally,  48  L.  R.  A. 
N.  S.)  987,  L.  R.  A.  10150  40;  assumption  of  risk  arising  after 
oommencement  of  employment,  3  Ann.  Gas.  814.  Railroads,  running 
train  on  wrong  or  unusual  track  as  negligence,  Ann.  Gas.  1917A 
936.  See  under  (1)  12  G.  J.  17;  (2)  26  Gyc  1180;  (5)  26  Gyc 
1177. 


Showers  et  al.  v.  Ooodmak. 

[No.  10,207.    Filed  April  8,  1918.] 

1.  Appeal. — Di^mUBtU, — Landlord  and  Tenant. — ^Wbere  a  judg* 
ment  permanently  enjoined  the  defendants  from  interfering  with 
the  plaintiff's  possession  of  real  estate  so  long  as  the  latter  com- 
plied with  his  lease,  and  decreed  that  the  injunction  should  ter- 
minate in  the  event  of  the  mutual  agreement  of  the  parties,  an 
appeal  therefrom  wiU  be  dismissed  where,  prior  to  the  per- 
fection of  the  appeal,  the  tenancy  was  terminated  by  mutual  con- 
sent, iK>88es8ion  of  the  premises  having  been  surrendered  by  the 
plaintiff  and  accepted  by  the  defendants,    p.  354. 

2.  Appeal. — ^DecfoiofM  Reviewable. — ^Jfoo^  Question.— Where  the 
plaintiff  remitted  the  amount  recovered  in  an  injunction  suit, 
leaving  only  the  judgment  for  costs,  and  the  record  shows  that 
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the  injunction  had  been  terminated  by  mntnal  consent  of  the 
parties  before  the  appeal  was  perfected,  the  court  on  appeal 
will  not  review  the  questions  presented  to  determine  the  matter 
of  costs,  p.  354. 
3.  Appeal. — Estoppel  to  AUege  Error. — Acoepting  Beneftta, — ^The 
acceptance  of  rent  by  a  landlord  for  the  occupancy  of  real  estate 
for  periods  both  before  and  after  the  rendition  of  a  Judgment 
permanently  enjoining  interference  with  the  tenancy  amounted 
*o  an  acknowledgment  of  the  tenancy  and  of  the  legality  of  the 
Judgment,  and  estops  such  landlord  from  asserting  on  appeal 
that  the  Judgment  is  erroneous,    p.  355. 

From  Shelby  Circuit  Court ;  Alomo  Blair,  Judge. 

Suit  by  Abraham  Goodman  against  Julius  L.  Show- 
ers and  another.  From  a  judgment  for  the  plaintiff, 
the  defendants  appeal    Affirmed. 

A.  E.  Lisher  and  Isaac  Carter,  for  appellants. 
HaU  (&  Pell,  for  appellee. 

Ibach,  C.  J. — ^Appellee  was  a  tenant  of  appellants, 
and  brought  this  suit  to  enjoin  appellants  from  oust- 
ing him  from  the  premises  rented  and  for  damages. 
On  his  verified  petition  a  temporary  restraining  or- 
der was  issued  against  appellants  ^' until  the  further 
order  of  the  court.''  Upon  final  hearing  on  March  4, 
1916,  the  court  made  a  special  finding  of  facts,  and 
stated  conclusions  of  law  thereon.  The  temporary 
restraining  order  was  made  permanent,  and  appel- 
lants were  enjoined  from  interfering  with  appellee's 
possession  of  the  building  and  premises  in  dispute 
so  long  as  appellee  complied  with  the  terms  of  a  cer- 
tain lease  under  which  he  was  in  possession  and  occu- 
pying the  said  premises.  The  decree  also  provided 
that  the  injunction  should  terminate  and  be  at  an 
end  in  the  event  that  appellants  and  appellee  should 
mutually  terminate  the  tenancy,  and  in  the  event  of 
its  termination  by  law,  and  appellee  was  given  judg- 
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ment  for  one  dollar  damages  and  costs.  It  is  from 
this  judgment  that  appellants  have  appealed. 

We  are  first  met  with  a  motion  to  dismiss  the  ap- 
pealy  alleging  as  grounds  therefor  that  the  contro- 
versy between  the  parties  has  been  settled,  and  the 
questions  presented  by  the  appeal  have  thereby  be- 
come moot;  alsoy  for  the  further  reason  that  appel- 
lants, prior  to  appealing  the  cause,  accepted  benefits 
under  the  decree  of  the  court,  and  recognized  the 
rights  of  appellee  as  determined  by  the  judgment  of 
the  lower  court. 

The  motion  and  affidavit  of  appellee,  which  is  not 

contested  by  appellants,  show  that  the  tenancy  over 

which  the  litigation  arose  has  been  by  the  par- 

1.  ties  mutually  terminated,  the  premises  sur- 
rendered by  appellee,  and  that  appellants  have 

taken  full  possession  thereof;  that  appellee  has  not 
had,  or  made,  any  claim  for  possession  of  the  store- 
room in  question  since  September  25,  1916,  long  be- 
fore taking  of  this  appeal.  It  is  clear,  therefore,  that 
before  perfecting  the  appeal  the  parties  did,  by  vir- 
tue of  the  decree  of  the  court,  terminate  the  injunction 
granted  by  mutual  consent  and  agreement  of  the 
parties. 

It  is  further  made  to  appear  that  appellee  has  re- 
mitted the  judgment  of  one  dollar;  therefore  there 
was  no  judgment  in  fact  when  this  appeal  was 

2.  taken,  except  the  judgment  for  costs.  We  are 
informed  also  that  appellee  continued  to  oc- 
cupy the  premises  from  the  date  of  the  final  judgment 
until  September  25,  1916,  and  paid,  and  appellants 
accepted,  as  rent  therefor  the  sum  of  $392,  being  rent 
at  the  leased  price  from  December  25, 1915,  until  the 
date  aforesaid,  when  possession  of  the  premises  was 
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surrendered  by  him  and  accepted  by  appellants. 
These  facts,  which,  as  we  have  said,  are  not  contro- 
verted, require  a  dismissal  of  the  appeal.  The  ques- 
tions presented  by  the  record  have  become  moot  prop- 
ositions of  law,  and  will  not  be  considered  and  deter- 
mined by  this  court  simply  to  decide  the  question  of 
costs.  Leavell  v.  Doney  (1913),  181  Ind.  481,  104 
N.  E.  856,  and  cases  cited. 

Furthermore,  by  accepting  and  collecting  rents 

from  appellee  according  to  the  terms  of  the  original 

lease  for  the  time  rent  was  unpaid  before,  and 

3.  for  the  occupancy  of  the  premises  after,  final 
judgment,  appellants  acknowledged  appellee 
as  their  tenant  and  acknowledged  the  legality  of  the 
judgment  of  the  trial  court,  and  must  now  be  held  to 
be  estopped  to  claim  that  such  judgment  is  erroneous. 
WUliams  v.  Richards  (1898),  152  Ind.  528,  53  N.  E. 
765;  McGrew  v.  Grayston  (1896),  144  Ind.  165,  41 
N.  E.  1027;  Scott  v.  DiLley  (1912),  53  Ind.  App,  100, 
101  N.  E.  313 

Appeal  dismissed. 

Note.— Reported  in  119  N.  E.  219. 


PaTLOR  ET  AL.  V.  KOONTZ  BT  AL. 

[No.  9,819.    Piled  February  28,  1917.    Rehearing  denied  June  22, 

1917.    Transfer  denied  April  9, 1918.] 

1.  Appeal. — DeciHona  Reviewable.'— *'Fvnal  Judgment.*'— -A  final 
Judgment,  within  the  meaning  of  §671  Bums  1914,  §632  R.  S. 
1881,  is  one  that  at  once  disposes  of  all  the  issues,  as  to  all  the 
parties,  involved  in  the  controversy  presented  by  the  pleadings, 
to  the  full  extent  of  the  power  of  the  court  to  dispose  of  them, 
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and  puts  an*  end  to  the  particular  case  as  to  all  the  parties  and 
all  the  issues.    ^  357. 

2.  Appeal — Decisions  Reviewable, — "Final  Judgmeni/'r^A  judg- 
ment against  the  cross-complainants  rendered  on  a  motion  to 
strike  out  their  cross-complaint,  though  it  disposes  of  all  the 
issues  as  to  all  the  defendants  thereto,  is  not  a  final  Judgment, 
within  the  meaning  of  |671  Bums  1914,  |692  R.  S.  1881;  the 
ruling  on  such  motion  and  the  judgment  thereon  a!re  but  steps 
in  making  up  the  issues,  and  any  error  committed  In  so  doing 
may  be  presented  and  determined  on  an  appeal  after  final  judg^ 
ment  affecting  all  the  issues  and  all  the  parties,    pp.  358,  359L 

3.  AsvKAJM'^udgment  for  Costs. — **Final  JudgmenV—A  judg- 
ment, entered  on  a  motion  to  strike  out  a  cross-comphiiiit,  which 
did  not  diq>08e  of  all  the  issues  as  to  all  the  parties,  was  not 
rendered  appealable,  under  (671  Bums  1914,  f  632  R.  S.  1881,  by 
the  inclusion  of  an  award  of  costs  as  a  part  thereof,  since  the 
award  of  costs,  being  but  an  incident  to  the  action,  adds  nothing 
to  the  merit  of  the  appeal,    p.  359. 

Trom  Wells  Circuit  Court ;  Wilson  D.  Lett,  Special 
Judge. 

Action  by  Susannah  Koontz  and  others  against 
Kate  Faylor  and  others.  From  a  judgment  dismiss- 
ing a  cross-complaint,  Kate  Faylor  and  others  appeal. 
Dismissed. 

Mock  (&  Mock,  for  appellants. 
Simmons  S  Dailey  and  Sturgis  <&  Stine,  for  appel- 
lees. 

Batman,  J. — ^In  this  cause  appellees  have  filed  their 
motion  to  dismiss  the  appeal  on  the  ground  that  no 
final  judgment  has  been  rendered,  as  required  by 
§671  Bums  1914,  §632  E.  S.  1881,  and  hence  an  appeal 
is  unauthorized. 

It  appears  that  on  November  2,  1914,  part  of  the 
appellees  filed  a  complaint  in  the  Wells  Circuit  Court, 
making  appellants,  David  D.  Studabaker,  Henry  C. 
Arnold  and  others  defendants.    On  April  17,  1916, 
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appellants  filed  their  answer  to  such  complaint  and 
also  their  cross-complaint  against  the  plaintiffs,  a 
part  of  their  codef endants  and  certain  new  parties. 
On  October  4, 1916,  the  appellees  who  were  plaintiffs 
below,  and  the  appellees  who  were  made  new  parties 
by  said  cross-complaint  of  appellants,  filed  motions  to 
strike  out  such  cross-complaint,  which  motions  were 
sustained  and  exceptions  were  reserved  by  appellants 
to  the  ruling  on  each  of  such  motions.  The  court 
thereupon  rendered  the  following  judgment:  **It  is 
therefore  considered  and  adjudged  by  the  court  that 
the  cross-complainants  take  nothing  by  their  cross- 
complaint  herein,  and  that  the  plaintiffs  and  their 
codefendants,  Abram  Simmons,  Frank  0.  Dailey, 
Charles  E.  Sturgis,  and  Robert  W.  Stine,  recover  of 
said  cross-complainants,  Kate  Faylor  and  Maggie 
Strickler,  their  costs  herein  expended  upon  the  pro- 
ceedings had  in  the  matter  of  said  cross-complaint.'' 
From  this  judgment  appellants  are  prosecuting  this 
appeal. 

The  sole  question  raised  by  appellees  on  their  mo« 

tion  to  dismiss  is  whether  such  judgment  is  a  final 

judgment  within  the  meaning  of  §671,  supra.\ 

1.  It  is  now  well  settled  by  the  repeated  decisions 
of  the  courts  of  this  state  that  a  final  judgment 
within  the  meaning  of  such  section  is  one  ^^  Hhat  at 
once  disposes  of  all  the  issues,  as  to  all  parties,  in- 
volved in  the  controversy  presented  by  the  pleadings, 
to  the  full  extent  of  the  power  of  the  court  to  dispose 
of  the  same,  and  puts  an  end  to  the  particular  case  as 
to  all  of  such  parties  and  all  of  such  issues.'  "  Weh- 
meter  v.  Mercantile  Banking  Co.  (1911),  49  Ind.  App. 
454,  97  N.  E.  558;  Rife  v.  Diamond  Flint  Glass  Co. 
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(1908),  42  Ind.  App.  346,  85  N.  E.  726;  Daegling  v. 
Strauss  (1915),  59  Ind.  App.  672,  109  N.  E.  920; 
Foote  V.  Foote  (1913),  53  Ind.  App.  673,  102  N.  E. 
393;  Northern,  etc.,  Cable  Co.  v.  Peoples  Mut.  Tel. 
Co.  (1915),  184  Ind.  267,  111  N.  E.  4.  If  the  judgment 
in  question  is  such  a  judgment,  then  the  motion  must 
be  overruled,  otherwise  it  ought  to  be  sustained. 

There  are  many  decisions  in  this  state  to  the  effect 
that  where  the  issues  tendered  by  a  complaint  or  a 
cross-complaint  are  disposed  of  as  to  a  part  of  the 
defendants  thereto,  but  remain  undisposed  of  as  to 
other  defendants,  an  appeal  will  not  lie  as  to  any  of 
such  defendants  until  the  rendition  of  a  final  judg- 
ment as  to  all  the  parties  and  all  the  issues.  Amer- 
ican Fidelity  Co.  v.  East  Ohio,  etc.,  Co.  (1912),  (Ind. 
App.)  101  N.  E.  101;  id.  53  Ind.  App.  335,  101  N.  E. 
671 ;  Hopp  V.  Luken  (1909),  44  Ind.  App.  568,  89  N.  E. 
916;  Daegling  v.  Strauss,  supra;  Rife  v.  Diamdnd 
Flint  Glass  Co.,  supra. 

However,  we  have  not  been  able  to  find  any  deci- 
sion in  this  state  with  reference  to  the  right  of  appeal 
when  the  ruUng  of  the  court  on  a  crossncom- 

2.  plaint  disposes  of  the  issues  tendered  as  to  all 
the  defendants  thereto.  The  authorities  in 
other  jurisdictions  are  not  uniform  on  this  question, 
but  the  better  reason  and  the  greater  weight  leads  to 
the  conclusion  that  an  appeal  from  such  a  judgment 
is  not  authorized.  Stockton,  etc..  Works  v.  Glen's 
Falls  Ins.  Co.  (1893),  98  Cal.  557,  33  Pac.  633;  Law- 
rence v.  Paden  (1897),  76  IlL  App.  510;  French  v. 
Bellows  Falls  Savings  Institution  (1896),  67  lU.  App. 
179;  Howard  v.  Boyd  (1896),  67  HI.  App.  572;  Emery 
V.  Central  Trust,  etc.,  Co.  (1913),  204  Fed.  965,  123 
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C.  C.  A,  287;  Aston  v.  Dodson  (1909),  161  Ala.  518, 
49  South.  856. 

Appellants  contend  that  their  cross-complaint  con- 
stituted a  distinct  and  separate  branch  of  the  case, 
and  that  the  judgment  against  them,  following  the 
motion  to  strike  out  their  cross-complaint,  was  a  final 
judgment  within  the  meaning  of  §671,  supra,  and 
therefore  one  from  which  an  appeal  could  be  taken. 
The  following  authorities  are  against  such  contention. 
Treadway  v.  Coe  (1851),  21  Conn.  282;  Ayres  v. 
Carver  (1854),  17  How.  591, 15  L.  Ed.  179;  Ex  parte 
Railroad  Co.  (1877),  95  U.  S.  221, 24  L.  Ed.  355. 

The  ruling  on  such  motion  to  strike  out  and  the 

judgment  entered  thereon  are  but  steps  in  making  up 

the  issues  in  the  cause,  and  any  error  commit- 

2.  ted  in  so  doing  can  be  presented  and  deter- 
mined on  an  appeal  taken  after  a  final  judg- 
ment as  to  all  the  issues*  and  all  the  parties,  and  no 
harm  can  result  by  reason  of  any  attendant  delay. 
Frankfort  Construction  Co.  v.  Sims  (1916),  185  Ind. 
71, 113  N.  E.  298. 

The  fact  that  such  judgment  included  a  recovery  of 

costs  from  appellants  can  add  nothing  to  the  merit 

of  the  appeal,  since  it  has  been  expressly  held 

3.  that  costs  are  regarded  as  but  an  incident  to  a 
suit,  and  the  fact  that  they  are  awarded  cannot 

serve  to  render  a  judgment  final,  so  as  to  bring  in  the 
revisory  power  of  an  appellate  tribunal,  in  the  ab- 
sence of  a  determination  of  the  principal  controversy 
in  its  entirety.  Mah-Saw-Ba  Club  v.  Coffin  (1907), 
169Ind.'204,82N.E.461. 

It  is  apparent  from  the  record  that  such  judgment 
did  not  dispose  of  all  the  issues  in  the  case  as  to  all 
the  parties,  as  required  by  the  authorities  first  cited, 
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supra,  as  it  left  undetermined  the  issues  made  by 
appellants  in  filing  their  answer  to  the  complaint,  not 
to  mention  any  other  issue  raised  by  the  other  defend- 
ants to  such  complaint.  Nor  did  it  in  any  manner  dis- 
pose of  such  case,  but  left  it  open  for  final  trial  and 
judgment  as  to  all  original  defendants,  including  ap- 
pellants, on  such  remaining  issues.  We  therefore 
conclude  that  such  judgment  was  not  a  final  judgment 
within  the  meaning  of  the  statute  authorizing  ap- 
peals. To  hold  otherwise  would  permit  appeals  to  be 
taken  by  all  defendants,  during  the  pendency  of  an 
action,  who  receive  adverse  rulings  at  the  hands  of 
the  court  on  which  judgments  are  rendered  prior  to 
final  judgment  and  thus  result  in  appeaUng  a  case  by 
piecemeal.  This  the  law  will  not  permit,  as  it  would 
defeat  one  of  the  principal  objects  of  the  statute  in 
question.  Barnes  v.  Wagener  (1907),  169  Ind.  511, 
82  N.  E.  1037;  Hopp  v.  Luhen,  supra;  Daegling  v. 
Strauss,  supra. 

In  view  of  the  fact  that  it  is  the  policy  of  the  law 
to  prevent  multiplicity  of  suits,  and  likewise  multi- 
plicity of  appeals,  as  far  as  reasonably  possible,  with 
due  regard  for  the  rights  of  litigants,  we  are  con- 
vinced that  the  conclusion  ^ye  have  reached  is  the 
correct  one,  since  appellants'  rights  would  not  be 
jeopardized  by  abiding  the  final  termination  of  the 
proceedings  as  to  all  the  parties  and  all  the  issues,  as 
any  error  committed  in  striking  out  their  cross-com- 
plaint could  be  reviewed  on  an  appeal  taken  after 
such  final  judgment. 

Motion  sustained,  and  appeal  dismissed. 

Note.— Reported  in  116  N.  E.  95.     See  under  (1)  8  C.  J.  441; 
(2)  8  G.  J.  492. 
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EaDS  V.  KUMLEY  ET  AL. 
[No.  9,500.     FUed  April  9,  1918.] 

1.  Appeal. — Aisiffnments  of  Brror.-^ReverHble  Error. — Hiffhways. 
—^hMtruction, — Collateral  Attack, — ^Assuming  that  a  complaint 
to  enjoin  the  obstruction  of  a  highway  shows  on  its  face  that  it  is 
a  collateral  attack  on  a  Judgment  of  the  board  of  commissioners, 
such  fact  is  not  controlling  in  determining  whether  reversible 
error  is  presented  by  assignments  that  the  trial  court  had  no 
Jurisdiction  of  the  subject-matter  or  of  the  person  of  the  defend- 
ant, and  that  the  complaint  did  not  state  facts  suffldfnt  to  oon^ 
stitute  a  cause  of  action,    p.  363. 

2.  Appeal. — Presenting  Questions. — Waiver, — ^An  assignment  of 
error  that  the  complaint  does  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action  presents  no  question  for  review.  In  view 
of  Acts  1911  p.  415,  1348  Burns  1914.    p.  363. 

3.  Highways. — Obstruction, — Injunction, — Jurisdiction.-^oUateral 
Attack. — ^The  circuit  court,  being  a  court  of  general  Jurisdiction, 
had  Jurisdiction  of  the  subject-matter  of  an  action  to  enjoin  the 
obstruction  of  a  highway;  hence,  an  assignment  that  the  court 
had  no  Jurisdiction  of  such  action,  because  it  was  a  collateral 
attack  on  a  Judgment  of  the  board  of  commissioners,  is  of  no 
avail,  since  the  court,  having  jurisdiction  of  the  subjectrmatter, 
could  properly  assume  Jurisdiction,  if  for  no  other  reason,  to 
determine  whether  the  action  was  in  fact  a  collateral  attack  on 
such  Judgment    p.  363. 

4.  Highways. — Estahlishmeni. — Power  of  Board. — ^The  board  of 
commissioners,  in  the  establishment  of  highways,  has  only  such 
powers  as  are  conferred  by  statute,  and  these  powers  must  be 
employed  substantially  in  the  manner  prescribed  to  render  the 
proceedings  valid,    p.  367. 

5.  Highways. — Vacation.^^udgment. — CoUateral  Attack.  —  Com' 
plaint. — ^A  complaint,  in  a  suit  to  enjoin  the  obstruction  of  a 
highway,  which,  in  addition  to  a  general  allegation  that  the 
defendant  acted  on  a  void  order  of  the  board  of  commissioners 
in  obstructing  such  highway,  set  forth  the  petition  filed  with 
such  board,  which  petition  was  signed  by  only  one  petitioner 
instead  of  twelve  as  required  by  J7649  Bums  1914,  Acts  1905 
p.  521,  sufficiently  showed  that  the  Judgment  of  the  board  was 
void  and,  therefore,  subject  to  collateral  attack,    p.  368. 

«.  Highways.— ^n/olnl»v  01>struction.^€omplaint.—8ufftciencif,-^ 
Harmless  Error.— Tn  a  suit  to  enjoin  the  obstruction  of  a  high- 
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way  brought  by  parties  owning  land  abutting  on  such  highway, 
a  complaint  failing  to  allege  that  any  part  thereof  along  the 
plaintilEs'  lands  was  obstructed  or  that  access  to  such  lands  was 
substantially  interfered  with,  but  alleged  only  such  damages  as 
those  suffered  by  the  public  generally,  was  insufficient;  and  the 
overruling  of  a  demurrer  to  such  complaint  will  not  be  treated 
as  harmless  where  the  evidence  showed  damages  different  only 
in  degree  from  those  sustained  by  the  public  generally,  pp. 
368,  36a 

7.  NuisANGB.— Public  Nuisance.^In)unction,-^omphUnt.  —  Suffl- 
ciency. — ^In  order  for  an  individual  to  successfully  maintain  a 
suit  to  enjoin  the  creation  or  maintenance  of  a  public  nuisance, 
he  must  show  that  he  sustains  a  particular  or  peculiar  injury  dif- 
ferent in  kind  from  that  sustained  by  the  public  generally, 
p.  368. 

8.  Highways. — OhBiruciion.'^Injunction.^^oinder  of  Parties. — 
Parties  owning  separate  tracts  of  realty  could  not  properly  be 
Joined  in  an  action  to  restrain  the  obstruction  of  a  highway 
solely  on  the  ground  that  lx)th  tracts  abutted  on  the  highway, 
p.  370. 

From  Wabash  Circuit  Court;  Nelson  G.  Hunter, 
Special  Judge. 

Suit  by  Jacob  Kumley  and  others  against  John  W. 
Eads.  From  a  judgment  for  the  plaintiffs,  the  de- 
fendant appeals.   Reversed. 

Alvdh  Taylor  and  Fletcher  A.  Payne,  for  appellant. 
Plummer,  Todd  (6  Plummer,  for  appellees. 

HoTTBL,  J. — ^This  is  an  appeal  from  a  judgment  by 
which  appellant  was  perpetually  enjoined  from  ob- 
structing a  certain  highway  in  Wabash  county,  and 
was  ordered  to  remove  certain  obstructions  therein. 
There  was  also  a  judgment  in  favor  of  appellees  and 
against  appellant  for  five  dollars  damages  and  costs 
of  the  action. 

The  errors  assigned  by  appellant  and  relied  on  for 
reversal  are  as  follows:  (1)  The  trial  court  had  no 
jurisdiction  of  the  subject-matter  or  of  the  person  of 
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appellant;  (2)  the  appellees'  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  (3)  the 
court  erred  in  overruling  appellant's  demurrer  to  ap- 
pellees '  complaint ;  (4)  the  court  erred  in  overruling 
appellant's  motion  to  make  the  complaint  more  spe- 
cific; (5,  6)  the  court  erred  in  sustaining  appellees' 
demurrer  to  appellant's  second  and  third  paragraphs 
of  answer  respectively;  (7)  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

Appellant,  in  his  points  and  authorities,  groups 
under  one  head  the  first  three  assigned  errors,  supra, « 
and  in  support  of  his  contention  that  each  as- 

1.  signment  presents  reversible  error  insists  in« 
effect  that  the  complaint  shows  upon  its  face 

that  the  action  is  a  collateral  attack  upon  the  judg- 
ment of  the  board  of  conmiissioners.  Assuming  that 
this  is  true,  such  fact  is  not  of  controlling  influence 
in  the  determination  of  the  question  whether  reversi- 
ble error  is  presented  by  either  the  first  or  second 
assignments,  supra. 
The  second  assigned  error  presents  no  question  for 
review.    §348  Bums  1914,  Acts  1911  p.  415 ; 

2.  Hedekin  Land,  etc.,  Co.  v.  Campbell  (1915), 
184  Ind.  643,  112  N.  E.  97. 

No  ground  or  reason  is  pointed  out  or  suggested 

by  appellant  in  his  briefs  in  support  of  that  part 

of  his  first  assigned  error  which  challenges 

3.  the  jurisdiction  of  the  trial  court  over  his 
person;    and,    as    to    that   element    of    said 

assignment  which  challenges  the  jurisdiction  of 
the  trial  court  over  the  subject-matter  of  the 
action,  it  is  sufficient  to  say  that  such  court  is  a 
court  of  general  jurisdiction,  and  hence  has  jurisdic- 
tion of  an  action  to  enjoin  the  obstruction  of  a  public 
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highway.  Assuming,  therefore,  without  so  deciding 
that  this  action  is  a  collateral  attack  upon  the  judg- 
ment of  the  board  of  commissioners  of  Wabash 
county,  the  trial  court  nevertheless  had  jurisdiction 
of  the  subject-matter  of  the  action,  and  appellant's 
contention  necessarily  presupposes  that  the  assump- 
tion of  such  jurisdiction  was  proper  and  necessary, 
at  least  for  the  purpose,  if  for  no  other,  of  determin- 
ing whether  the  action  was  in  fact  a  collateral  attack 
upon  the  judgment  of  said  board  of  commissioners. 

'  This  brings  us  to  a  consideration  of  the  third  assigned 
error. 

4  Appellees'  complaint  alleges  substantially  the  fol- 
lowing facts:  Appellees  are  ^'each  severally"  the 
owners  of  tracts  of  land  abutting  on  a  certain  high- 
way running  diagonally  through  section  26,  township 
28  north,  range  7  east,  in  Wabash  county,  which  is 
now  and  has  been  for  more  than  thirty-five  years  last 
past  an  open  public  highway,  and  used  generally  by 
the  public.  A  part  of  said  highway  runs  through  ap- 
pellant's real  estate.  On  October  6,  1914,  appellant 
filed  a  petition  with  the  board  of  commissioners  of 
Wabash  county,  in  which  he  asked  for  a  change  in  the 
location  of  that  part  of  the  highway  therein  described 
as  being  upon  his  land.  Said  petition  is  set  out  in 
full  in  the  complaint,  and  contains  a  description  of 
appellant 's  land  over  which  that  part  of  said  highway 
sought  to  be  changed  passes  and  a  description  of 
such  part  of  said  highway  as  located  at  the  time 
and  as  it  would  be  located  by  the  proposed  change, 
etc.  The  complaint  then  sets  out  in  detail  the  pro- 
ceedings had  before  said  board  in  the  matter  of  said 
petition,  showing  the  appointment  and  report  of  view- 
ers, and  the  approval  thereof  by  said  board,  from 
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which  it  appears  that  said  viewers  reported  favorably 
to  the  change  of  said  highway  as  asked  in  said  peti- 
tion,  and  Tecommended  that  the  proposed  highway  be 
established  before  the  vacation  of  the  existing  high- 
way, all  as  contemplated  by  ^7665  et  seq.  Bums  1914, 
Acts  1905  p.  521,  ^17.  It  is  then  averred  that  on 
March  2, 1915,  appellant  filed  a  second  petition  with 
said  board,  and  that  in  it  he  asked  for  a  vacation  of 
all  that  part  of  said  highway  which  passed  through 
his  land.  This  petition  is  also  set  out  in  the  com- 
plaint and  appears  to  be  signed  by  appellant  alone. 

The  complaint  then  alleges  facts  substantially  as 
follows :  Appellant  at  the  time  of  his  filing  said  peti- 
tion made  proof  of  the  posting  of  notices  of  such  fil- 
ing, and  said  board  thereupon  appointed  three  view- 
ers. On  April  6, 1915,  such  viewers  filed  their  report 
and  thereupon  said  board  entered  an  order  vacating 
said  highway.  The  highway  described  in  each  peti- 
tion is  the  same  and  is  described  as  running  diag- 
onally through  appellant's  land,  said  land  being  de- 
scribed in  each  of  said  petitions.  In  said  first  petition 
appellant  sought  on  his  own  petition  to  have  the 
course  of  said  highway  changed  or  relocated  on  his 
s€ud  land,  but  did  not  seek  or  demand  that  it  be  va- 
cated. In  his  said  second  petition  appellant  sought 
to  have  vacated  part  of  said  highway  additional  to 
that  part  sought  to  be  changed  in  the  first  petition. 
Appellant  was  the  only  landowner  who  signed  said 
second  petition.  The  change  ordered  on  said  first 
petition  has  never  been  made,  and  no  improvement 
has  been  made  of  the  changed  portion  of  said  high- 
way, and  nothing  done  to  establish  it  so  that  the 
public  can  travel  thereon.  Acting  upon  said  last- 
mentioned  order  of  the  board,  appellant  has  closed 
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the  road  running  through  his  land  and  described  in 
said  second  petition,  and  the  public  is  prevented  from 
using  said  highway.  As  now  obstructed,  such  high- 
way ends  at  the  west  line  of  appellant's  land;  and 
if  said  appellant  is  permitted  to  maintain  an  obstruc- 
tion in  said  highway  and  keep  the  same  closed,  the 
public  and  appellees  will  not  be  able  to  travel  as  it 
has  traveled  across  said  section  for  the  past  thirty- 
five  years.  Appellant  threatens  to,  and,  unless  en- 
joined, he  will,  plow  up  and  destroy  such  old  road 
on  his  land.  The  order  of  said  board  on  said  second 
petition  is  wholly  illegal  and  void,  for  the  reason  that 
said  petition  was  not  signed  by  twelve  freeholders, 
six  of  whom  reside  in  the  immediate  vicinity  of  the 
road  sought  to  be  vacated  thereby,  and  said  board 
never  acquired  any  jurisdiction  whatever  over  the 
subject-matter  of  such  petition  and  acted  without  au- 
thority. Appellant's  acts  in  closing  said  road  have 
damaged  appellees  **by  reason  of  their  being  imable 
to  travel  such  road''  in  the  sum  of  $500. 

As  before  indicated,  appellant  contends  that  the 
complaint  is  a  collateral  attack  upon  a  judgment  of 
the  board  of  commissioners.  Its  averments  show  no 
attack  on  the  judgment  of  the  board  on  the  first  peti- 
tion, but,  on  the  contrary,  the  complaint  proceeds 
upon  the  theory  that  such  judgment  was  valid,  that  it 
was  never  complied  with  by  appellant,  and  hence  that 
it  does  not  authorize  said  obstruction  of  the  highway. 
Appellant,  however,  bases  his  contention  apparently 
upon  the  validity  of  the  second  order  of  the  board. 
He  insists  that  the  assumption  of  jurisdiction  and  the 
order  made  by  the  board  shows  that  it  adjudged  the 
second  petition  to  be  sufficient  and  regular,  and  that. 
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arf  appellees  did  not  appeal  directly  from  such  order, 
they  cannot  now  attack  it  collaterally. 

The  complaint  avers,  and  such  second  petition 
therein  set  out  shows,  that  the  board's  order  vacating 
the  highway  alleged  to  be  obstructed  was  made  upon 
a  petition  for  the  vacation  of  a  highway  which  was 
signed  by  appellant  only.  The  act  providing  for  the 
vacation  of  highways  that  are  wholly  within  the 
county  (§7649  Bums  1914,  Acts  1905  p.  521)  pro- 
vides: *'That  whenever  twelve  freeholders  of  the 
county,  six  of  whom  shall  reside  in  the  immediate 
neighborhood  of  the  highway  proposed  to  be  *  *  * 
vacated  •  *  *  shall  petition  the  board  of  com- 
missioners of  such  county  for  the  *  *  *  vacation 
*  *  *  thereof,  such  board  if  satisfied  that  said  pe- 
tition has  been  filed  with  the  county  auditor  •  *  * 
shall  appoint  three  disinterested  freeholders  *  *  * 
to  view  said  highway.  *  * 

The  board  of  commissioners  has  only  such  powers 

as  are  conferred  upon  it  by  statute,  and  these  powers 

it  must  employ  in  the  mode  prescribed.   Doctor 

4.  V.  Hartman  (1881),  74  Ind.  221;  Helms  v.  Bell 
(1900),  155  Ind.  502,  504,  58  N.  E.  707.  The 
board  has  power  to  establish  highways,  but  the  con- 
ditions and  manner  of  its  exercise  are  clearly  defined 
by  the  statutes,  and  must  be  substantially  observed, 
or  the  proceeding  becomes  a  nullity.  Hudson  v. 
Voreis  (1893),  134  Ind.  642,  34  N.  E.  503;  Strong  v. 
Makeever  (1885),  102  Ind.  578,  581,  1  N.  E.  502,  4 
N.  E.  11;  Helms  v.  Belly  supra. 

The  board  has  power  to  appoint  viewers  ^nd  fur- 
ther to  proceed  in  the  matter  of  vacating  such  high- 
way only  as  provided  in  said  §7649  et  seq.,  *  viz., 
**  whenever  twelve  freeholders,  six  of  whom  shall  re- 
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side  in  the  immediate  neighborhood  of  the  highwHy 
proposed  to  be  vacated  shall  petition  the  board"  for 
the  vacation  thereof. 

It  is  also  provided  that  '^such  board  if  satisfied 
that  said  petition  has  been  filed  *  *  *  shall  ap- 
point" viewers,  etc.  The  act,  then,  of  the  board  in 
appointing  viewers,  and  in  making  the  order  upon 
their  report,  is  conclnsive,  as  against  collateral  at- 
tack, as  to  the  sufficiency  of  the  petition,  unless  it  ap- 
petirs  by  the  record  that  such  petition  is  not  sufficient. 
Wiaugh  v.  Board,  etc.  (1916),  64  Ind.  App.  123,  115 
N.  E.  356,  and  cases  cited ;  Pittsburgh,  etc.,  R.  Co.  v. 
Gregg  (1913),  181  Ind.  42,  102  N.  E.  961,  and  cases 
cited. 

But  here  the  complaint  not  only  contains  the  gen- 
eral averment  by  way  of  conclusion  that  appellant, 
acting  upon  a  void  order  of  said  board,  ob- 

5.  structed  a  public  highway,  but  it  sets  out  the 
petition  filed  with  said  board,. and  it  shows 

that  it  was  signed  by  appellant  only,  and  was  not  the 
petition  of  twelve  freeholders  of  the  county.  It  is 
therefore  apparent  from  the  complaint  that  the  peti- 
tion filed  was  not  such  as  the  statute  requires,  and 
hence  it  did  not  give  the  board  power  to  act  in  the 
vacation  of  said  highway.  In  such  case,  the  board's 
judgment  was  void,  and  may  be  successfully  attacked 
collaterally. 

Appellant  also  challenges  the  sufficiency  of  the  com- 
plaint on  the  ground  that  it  does  not  show  that  appel- 
lees sustained  damages  from  such  obstruction 

6.  different  in  kind  from  those  sustained  by  the 
public  generally.    This  principle  contended  for 

*  by  appellant  is  well  established,  viz.,  that  the 

7.  individual  cannot  enjoin  the  creation  or  main- 
tenance of  a  public  nuisance,  or  recover  dauL- 
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ages  therefor,  unless  he  shows  that  he  sustains  there- 
by some  particular  or  peculiar  injury  different  from 
that  sustained  by  the  public  generally,  and  not  com- 
mon to  it.  That  the  individual's  injury  is  greater 
than  that  of  the  pubUc  is  not  enough ;  it  must  differ  in 
kind  and  not  merely  in  degree.  Tate  v.  Ohio,  etc.,  R. 
Co.  (1856),  7-  Ind.  479;  McCowan  v.  Whitesides 
(1869),  31  Ind.  235;  Indiana,  etc.,  R.  Co.  v.  Eherle 
(1887),  110  Ind.  542, 11  N.  E.  467,  59  Am.  Bep.  225; 
Decker  v.  Evansville,  etc.,  R.  Co.  (1893),  133  Ind.  493, 
33  N,  E.  349;  Dantzer  v.  Indianapolis  Union  R.  Co. 
(1894),  141  Ind.  604,  39  N.  E.  223,  34  L,  E.  A.  769,  50 
Am.  St.  343;  Pittsburgh,  etc.,  R.  Co.  v.  Noftsger 
(1897),  148  Ind.  101,  47  N.  E.  332;  Lowe  v.  City  of 
Laivrencehurg  (1912),  177  Ind.  629,  630,  631,  98  N.  E. 
637,  and  cases  ated;  Spurrier  v.  Vater  (1916),  62  Ind. 
App.  669,  673, 113  N.  E.  732. 

The  only  averments  of  the  complaint  on  this  ques- 
tion of  damages  allege  that  appellees  owned  tracts 
of  land  abutting  on  the  highway  in  question;  that 
appellant  has  closed  the  road  running  through  his 
land;  that  the  public  is  prevented  from  using  such 
highway;  that  if  appellant  be  permitted  to  maintain 
the  obstruction  of  the  highway  the  public  and  appel- 
lees will  not  be  able  to  travel  across  said  section  as  it 
has  done  for  the  past  thirty-five  or  forty  years ;  and 
that  the  acts  of  appellant  have  damaged  appellees  by 
reason  of  their  being  unable  to  travel  such  road,  in 
the  STUB  of  $500. 

It  is  apparent  that  the  only  damages  alleged  to  have 

been  gustained  by  appellees  are  the  same  in  kind  as 

those  sustained  by  the  public,  viz.,  those  re- 

6.     suiting  from  their  being  unable  to  travel  upon 
su%h  road.    While  it  is  alleged  that  appellees 

VOL.  67—24. 
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owned  lands  abutting  on  this  highway,  it  is  not  al- 
leged that  any  part  of  the  highway  upon  which  their 
lands  abut  was  obstructed,  but,  on  the  contrary,  it  ap- 
pears from  the  complaint  that  the  part  obstructed 
was  wholly  within  the  appellant's  land.  Nor  does  it 
appear  from  the  complaint  that  the  access  to  appel- 
lees' lands  was  substantially  interfered  with.  The 
fact  that  apellees'  lands  abutted  on  the  highway  is 
not  enough,  of  itself,  to  show  special  damages  to 
appellees,  but  the  obstruction  must  be  upon  a  part  of 
the  highway,  the  fee  in  which  is  owned  by  the  abut- 
ting owner,  or  the  obstruction  must  interfere  substan- 
tially with  access  to  the  abutting  land.  Tate  v.  Ohio, 
etc.,  R.  Co.,  supra;  Indiana,  etc.,  R.  Co.  v.  Eberle, 
supra;  Decker  v.  EvansvUle,  etc.,  R.  Co.,  supra,  496, 
497;  Dantzer  v.  Indianapolis  Union  R.  Co.,  supra; 
Pittsburgh,  etc.,  R.  Co.  v.  Noftsger,  supra,  108. 

We  might  add  in  this  connection  that  we  have  ex- 
amined the  evidence,  and  that  it  also  fails  to  show 
that  appellees  sustained  any  damage  different  in  kind 
from  that  sustained  by  the  general  public.  It  thus 
appears  that  the  case  was  tried  and  determined  upon 
the  theory  that  if  appellees  showed  that  they  sus- 
tained damages,  from  the  obstruction  of  said  high- 
way, different  in  degree  only  from  those  sustained  by 
the  public  generally,  they  might  recover.  It  follows 
that  this  court  cannot  say  that  it  can  treat  the  ruling 
on  said  demurrer  as  harmless,  or  treat  the  complaint 
as  amended  to  correspond  with  the  evidence. 

There  is  another  infirmity  in  the  complaint  not 

raised  by  the  memorandum  filed  with  the  demurrer 

or  referred  to  in  the  briefs,  but  inasmuch  as 

8.  the  judgment  below  must  be  reversed  because 
of  other  defects  in  the  complaint,  we  deem  it 
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proper  to  call  attention  also  to  such  other  infirmity. 
The  complaint  apparently  proceeds  upon  the  theory 
of  a  joint  action  by  both  appellees,  and  the  judgment 
is  a  joint  judgment  in  their  favor  for  five  dollars  dam- 
ages. There  is  nothing,  however,  in  the  averments 
to  the  complaint  or  in  the  evidence  which  shows  such 
joint  right  of  action.  Nothing  appears  in  the  com- 
plaint or  in  the  evidence  which  shows  that  they 
jointly  owned  any  real  estate  abutting  on  said  high- 
way, but,  on  the  contrary,  the  complaint  avers,  and 
the  proof  shows,  that  they  owned  separate  tracts  of 
land  abutting  on  such  highway,  and  that  their  rights 
of  action,  and  damages,  if  any,  resulting  from  the 
obstruction  of  said  highway  were  separate  and  inde- 
pendent. . 

For  the  reasons  indicafed,  the  judgment  below  is 
reversed  with  leave  to  appellees  to  amend  their  com- 
plaint if  they  so  desire,  and  for  such  other  proceed- 
ings as  may  be  consistent  with  this  opinion. 

Note. — ^Reported  in  119  N.  E.  219.  Nuisance :  right  of  a  private 
individual  to  abatement  of  nuisance  consisting  of  obstruction  in 
highway  preventing  or  interfering  with  access  to  his  property,  11 
Ann.  Gas.  287.  See  under  (1)  3  C.  J.  1366;  (5)  37,  Gyc  189; 
(7,  9)  37  Cyc  255. 


Little  v.  Hoffman. 

(No.  9^76.    Filed  April  10,  1918.] 

1.  Landlobd  and  Tenant. — Action  for  Possession, — Complaint. — 
Sufflciencp. — Jurisdiction. — In  a  landlord's  action  for  possession, 
a  complaint  describing  the  real  estate  as  being  in  Indianapolis, 
Indiana,  sufficiently  showed  that  it  was  located  in  Marion  county, 
so  that  a  justice  of  the  peace  of  such  county  had  Jurisdiction  under 
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18071  Bums  1914,  |5225  R.  S.  1881,  providing  that  in  snch  actiouB 
only  a  Justice  of  the  peace  of  the  county  in  which  the  lands  are 
situated  shall  have  jurisdiction,    pp.  373,  874. 

2.  JusTiCBS  or  THB  Peage.— J.ppea2<. — When  Jurisdiction  U  Otm- 
ferred, — If  a  court  of  a  justice  of  the  peace  does  not  have  Juris- 
diction of  the  subject-matter  of  a  cause  commenced  therein,  a 
circuit  court  does  not  acquire  jurisdiction  on  appeal,    p.  373. 

3.  Appeal. — Review, — Harmless  Error, — Ahsence  of  AUegaiions 
from  OomplaitU, — ^Where  defendant  in  an  action  to  recover  pos- 
session of  real  estate  alleged  in  his  answer  that  the  property 
involved  was  situated  in  Marion  county,  Indiana,  he  was  not 
deceived  or  misled  by  the  absence  from  the  complaint  of  an 
allegation  spedflcally  locating  the  property  in  such  county, 
p.  374. 

4.  Appeal. — Review, — Complaint, — Sufficiency. — Absence  of  '  Evi- 
dence from  Record. — Presumption. — ^The  evidence  not  being  in 
the  record,  it  should  be  asumed  on  appeal  that  certain  informali- 
ties and  uncertainties  in  the  land  description  contained  in  a  com- 
plaint to  recover  possession  were  removed  by  the  evidence, 
p.  374.  . 

5.  Plbadino. — Matters  of  Judicial  Knowledge. — Statute. — ^Under 
1363  Bums  1914,  |374  R.  S.  1881,  providing  that  matters  of  which 
courts  take  judicial  notice  need  not  be  pleaded,  where  a  com- 
plaint to  recover  possession  of  real  estate  showed  that  the  prop- 
erty involved  was  located  in  Indianapolis,  it  was  unnecessary  to 
allege  that  it  was  in  Marion  county,  Indiana,  since  the  courts  will 
take  judicial  notice  that  the  city  of  Indianapolis  is  located  in 
that  county,    p.  374. 

From  Marion  Circuit  Court  (25,668) ;  lAnn  D.  Hay, 
Special  Judge. 

Action  by  Alva  B.  Hoffman  against  James  Bur- 
dette  Little.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

J.  Burdette  Little,  Edwin  Steers  and  Charles  Men- 
denhall,  for  appellant. 
Alistin  F.  Denny,  for  appellee. 

Caldwbix,  J. — ^Appellee  as  landlord  brought  this 
action  before  a  justice  of  the  peace  of  Marion  county 
to  recover  from  appellant,  alleged  to  be  a  tenant  un- 
lawfully holding  over,  the  possession  of  certain  real 
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estate,  and  damages  for  its  detention.  A  trial  in  the 
circuit  court  on  appeal  resulted  in  a  judgment  in 
favor  of  appellee  for  the  possession  of  the  real  estate 
and  damages.  ^ 

Appellant  urges  that  it  does  not  appear  that  the 

justice  of  the  peace,  and  consequently  that  the  circuit 

court  on  appeal,  had  jurisdiction  over  the  sub- 

1.  ject-matter  of  the  action.    Appellant's  piyp- 
ositions  in  support  of  such  insistence,  as  well 

as  ev^ry  point  made  by  him,  are  predicated  on  the 
absence  from  the  complaint  of  a  specific  allegation 
that  the  real  estate  involved  is  situated  in  Marion 
county,  Indiana. 

Only  a  justice  of  the  peace  of  the  county  in  which 

the  lands  involved  are  situated  has  jurisdiction  in 

such  an  action  as  this.     §8071  Bums  1914, 

2.  §5225  B.  S.  1881.    If  a  court  of  a  justice  of  the 
peace  does  not  have  jurisdiction  over  the  sub- 
ject-matter of  a  cause  commenced  therein,  a  circuit 
court  does  not  acquire  jurisdiction  on  appeal.    Good- 
wine  V.  Barnett  (1891),  2  Ind.  App.  16,  28  N.  E.  115. 

It  appears  from  the  caption  of  the  complaint  here 

that  this  cause  was  commenced  before  a  justice  of  the 

peace  of  Marion  county,  Indiana.     The  real 

1.  estate  description  as  contained  in  the  com- 
plaint is  as  foUows:  **  House  No.  1810  Park 
Ave.  Street,  in  Indianapolis,  Indiana.*'  Appellant 
filed  an  answer  in  which  he  alleged,  among  other 
things,  that  he  leased  from  appellee  **the  residence 
property  at  No.  1744  Park  avenue  in  the  city  of  In- 
dianapolis, Marion  county,  Indiana,''  and  that  sub. 
sequently  *Hhe  street  numbering  of  said  property 
was  changed  from  1744  Park  avenue  to  number  1810 
Park  avenue,  in  said  city,  county  and  state. ' ' 

It  thus  appears  that  appellant  was  not  deceived  or 
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misled  by  the  absence  from  the  complaint  of 
3      an  allegation  specifically  locating  the  property 

in  Marion  county. 
The  judgment  describes  the  real  estate  as  being  in 
Marion  county,  Indiana.     The  further  specific  de- 
scription as  therein  contained  is  as  follows : 

**  Number  1810  Park  avenue,  otherwise  known 
•  and  described  as  the  south  half  of  lot  No.  22  in 
Caven's  sub-division  of  lots  numbered  6  and  7 
of  Johnson's  Heirs'  addition  to  the  city  of  In- 
dianapolis. ' ' 

The  evidence  is  not  in  the  record.    It  should  there- 
fore be  assumed  that  certain  informalities  and  uncer- 
tainties as  contained  in  the  land  description  in 

4.  the  complaint  were  removed  by  the  evidence. 
Respecting  the  absence  from  the  complaint  of 
the  averment  that  the  real  estate  involved  is 

5.  situated  in  Marion  county,  it  may  be  said  that 
matters  of  which  courts  take  judicial  notice 

need  not  be  averred  in  any  pleading.  §383  Bums 
1914,  §374  E.  S.  1881 ;  State  v.  Downs  (1897),  148  Ind. 
324,  47  N.  E.  670.  It  is  alleged  in  the  complaint  that 
the  real  estate  involved  is  in  the  city  of  Indianapolis. 
The  courts  will  take  judicial  notice  that  the  city  of 
Indianapolis  is  in  Marion  county,  Indiana.  Cluck  v. 
State  (1872),  40  Ind.  263;  Miller  v.  Miller  (1913),  55 
Ind.  App.  644,  104  N.  E.  588;  Carr  v.  McCamphell 
(1878),  61  Ind.  97;  TurhevUle  v.  State  (1873),  42  Ind. 
490;  Jones,  Evidence  (2d  ed.)  §§108,  127. 

It  therefore  follows  that  it  sufficiently  ap- 

1.  pears  that  the  real  estate  involved  is  in  Marion 
county. 

Judgment  affirmed. 

Note.— Reported  In  119  N.  E.  218.    See  under  (1)  24  Cyc  1439 ; 
(3)  4  C.  J.  927;  (6)  31  Cyc  47. 
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DiEDRICH  BT  AL.  V.  WaY,  AdMINISTBATOB. 
[No.  9,535.    Filed  April  10,  1918.] 

1.  Tbiai.. — Special  Findings. — Scope, — Evidentiary  Facts. — Only 
ultimate  issuable  facts  should  be  stated  in  a  special  finding,  and 
mere  evidentiary  facts  have  no  bearing  on  the  conclusions  of 
law  stated  upon  a  finding  of  facts,    p.  378. 

2.  ExscuTOBS  AND  Administbatobs. — Rcmoval  of  Administrator. — 
DiscretUm  of  Trial  Court. — A  trial  court's  refusal  to  remove  a 
duly  appointed  and  qualified  administrator,  in  the  exercise  of  its 
discretion,  will  not  be  reversed  on  a  mere  showing  that  the  court 
in  its  discretion  might  have  removed  him.  p.  379. 

3.  ExECTTTOBS  AND  Administbatobs. — Failure  of  Executors  to 
QuaUfy. — Residuary  Legatees. — Right  to  Petition  for  Adrnvnistra- 
tion. — Residuary  legatees  under  a  will  have  a  legal  right  to  peti- 
tion for  the  appointment  of  an  administrator  with  the  will  an- 
nexed, after  the  executors  named  in  the  will  have  failed  to  qualify 
as  required  by  law.    p.  379. 

From  Laporte  Circuit  Court;  James  F.  Gallaher, 
Judge. 

Proceedings  by  Johanna  Diedrich  and  another  to 
revoke  letters  of  administration  issued  to  Othie  Way, 
administrator  with  will  annexed  of  Henry  Diedrich, 
deceased.  From  a  judgment  for  the  administrator, 
the  petitioners  appeal.    Affirmed. 

Sutherland  &  Smith,  for  appellants. 
Frank  E.  Oshorn,  Lee  L.  Osborn  and  Kenneth  D. 
Osborn,  for  appellee. 

Felt,  J. — ^Appellants,  Johanna  Diedrich  and  Henry 
Diedrich,  Jr.,  instituted  proceedings  in  the  Laporte 
Circuit  Court  to  revoke  the  letters  of  administration 
issued  to  appellee,  Othie  Way,  administrator  with  the 
will  annexed  of  the  estate  of  Henry  Diedrich  de- 
ceased. Issues  were  formed  by  an  amended  petition 
in  two  paragraphs,  which  were  answered  by  general 
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denial.  The  gist  of  the  petition  was  that  there  was 
no  necessity  for  administration.  The  case  was  tried 
by  the  court,  a  special  finding  of  facts  was  dnly  made, 
and  the  conclusions  of  law  stated  thereon  in  favor  of 
appellee,  to  which  appellants  duly  excepted.  Judg- 
ment was  rendered  upon  the  conclusions  of  law  from 
which  appellants  have  appealed.  The  only  error  as- 
signed is  that  the  court  erred  in  each  of  its  conclu- 
sions of  law. 

The  substance  of  the  finding  of  the  facts  is  as 
follows :  On  April  1, 1913,  Henry  Diedrich  died  tes- 
tate in  Laporte  county,  Indiana.  By  his  last  will 
and  testament  he  provided  for  the  payment  of  his 
just  debts,  the  expenses  of  his  last  sickness  and  fu- 
neral, and  disposed  of  the  residue  of  his  estate,  in 
substance,  as  follows:  He  devised  to  his  wife,  Jo- 
hanna Diedrich,  all  of  his  personal  property  and  real 
estate  during  life,  with  power  to  sell  the  live  stock 
at  her  discretion  at  any  time,  without  any  order  of 
court.  In  item  No.  3  he  bequeathed  $50  to  each  of 
three  children  in  addition  to  the  property  given  them 
by  item  No.  4  of  the  will.  By  item  No.  4  he  devised 
and  bequeathed  the  residue  of  his  estate  to  his  chil- 
dren, fourteen  in  number,  in  equal  parts.  By  the 
seventh  item  he  namd  appellants  as  executors  of  his 
last  will  and  testament.  The  other  provisions  of  the 
will  are  unimportant  for  the  purposes  of  this  appeal. 
The  court  also  found  that  Johanna  Diedrich  was  the 
widow  of  decedent,  and  that  Henry  Diedrich,  Jr., 
was  his  son;  that  the  will  was  duly  probated  in  the 
Laporte  Circuit  Court  on  April  4,  1913 ;  that  imme- 
diately after  the  funeral,  appellants  and  a  part  of 
the  children  of  decedent,  including  Anna  Hollands- 
worth,  Edward  Bevridge,  husband  of  Minnie  Bev- 
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ridge,  and  Mary  Linard  went  to  the  oflSce  of  W.  H. 
Becher,  where  the  latter  read  the  will  of  decedent 
in  their  presence  and  hearing;  that  after  the  will  was 
so  read  Anna  Hollandsworth  and  Mary  Linard  left 
the  office,  and  thereafter  said  Becher  stated  to  the 
appellants  that  as  there  were  no  debts  to  be  paid 
they  need  not  qualify  as  executors,  and  they  did  not 
do  so  at  any  time ;  that  the  aforesaid  widow  paid  the 
expenses  of  the  sickness  and  funeral  of  decedent; 
that  she  collected  debts  due  the  estate  aggregating 
$125,  but  used  all  of  such  money  in  paying  the  debts 
and  expenses  of  the  estate  as  aforesaid ;  that  she  also 
bought,  and  paid  for,  with  her  own  money,  a  monu- 
ment for  decedent,  costing  $550;  that  on  March  27, 
1914,  Anna  Hollandsworth,  Minnie  Bevridge  and 
Mary  Linard,  children  of  the  deceased,  and  benefi- 
ciaries under  the  aforesaid  will,  filed  their  petition 
in  the  Laporte  Circuit  Court  asking  for  the  appoint- 
ment of  Othie  Way,  as  administrator,  with  the  will 
annexed  of  the  estate  of  Henry  Diedrich,  deceased,  in 
which  petition  they  alleged  that  the  executors  named 
in  the  will  had  failed  to  qualify  as  such,  and  that  the 
widow  of  decedent  was  handling  and  disposing  of 
the  personal  property  left  by  decedent;  that  their 
interests  in  the  estate  were  such  that  an  administra- 
tor with  the  will  annexed  should  be  appointed;  that 
no  notice  was  given  to  appellants  of  the  filing  of 
said  petition,  and  the  court  on  the  day  said  petition 
was  filed  acted  thereon  and  appointed  Othie  Way 
administrator  as  aforesaid ;  that  he  duly  qualified  on 
said  day,  and  thereafter  on  April  10, 1914,  appellants 
filed  their  petition  to  revoke  the  letter  and  remove 
said  administrator  from  his  trust ;  that  on  March  27, 
1914,  there  were  no  assets  of  said  estate  to  be  col- 
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lected,  no  debts  due  the  estate,  and  no  debts  of  the 
estate  unpaid;  that  Othie  Way  is  acting  as  such  ad- 
ministrator of  the  aforesaid  estate  by  appointment  of 
the  Laporte  Circuit  Court,  and  has  not  resigned 
therefrouL 

The  court  stated  as  its  conclusions  of  law:  (1) 
That  the  petitioners  for  the  removal  of  said  adminis- 
trator take  nothing  by  their  petition;  that  the  law 
is  with  the  administrator  so  appointed,  and  his  let- 
ters should  not  be  revoked,  and  he  should  not  be  dis- 
charged, as  prayed  in  said  petition;  (2)  that  peti- 
tioners should  pay  the  costs  occasioned  by  their  peti- 
tion aforesaid. 

Appellants  state  that  the  trial  court  erred  in  its 
conclusions  of  law  because. there  was  no  necessity  for 
the  issuance  of  letters  of  administration  on  said  es- 
tate ;  that  at  the  time  of  appellee 's  appointment  there 
were  no  assets  of  said  estate  to  be  collected,  no  debts 
to  be  paid,  and  the  widow  was  only  doing  with  the 
personal  property  of  decedent  that  which  she  was  au- 
thorized to  do  by  the  will;  that  there  was  an  under- 
standing or  agreement  between  the  interested  par- 
ties that  there  was  no  need  of  administration  on  said 
estate,  and  that  the  executors  named  in  the  will  need 
not  qualify  as  such. 

There  is  no  finding  that  supports  the  contention  as 

to  the  alleged  agreement,  and  therefore  we  need  not 

and  do  not  consider  the  legal  effect,  if  any,  of 

1.  such  an  agreement.  Only  ultimate  issuable 
facts  should  be  stated  in  a  special  finding,  and 
mere  evidentiary  facts  have  no  bearing  on  the  con- 
clusions of  law  stated  upon  a  finding  of  facts. 

The  finding  of  facts  shows  no  legal  reason  for  ap- 
pellants' neglect  or  failure  to  qualify  as  executors 
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under  the  Vnll.    It  shows  that  appellee  was 

2.  duly  appointed  by  the  court  having  probate 
jurisdiction  of  the  estate;  that  he  duly  quali- 
fied and  was  acting  in  pursuance  of  his  appointment 
so  made  when  the  petition  for  his  removal  was  filed. 
Appellants  have  not  shown  any  statutory  ground  for 
his  removal  as  provided  in  §2762  Burns  1914,  Acts 
1883  p,  151;  Vail  v.  Givan  (1876),  55  Ind.  59,  64. 

But  appellant,  in  effect,  contends  that  the  court  had 
the  discretionary  power  to  remove  appellee.  In  Vail 
V.  Givan,  supra,  it  is  stated  that  all  grounds  for  re- 
moval of  executors  are  statutory.  In  McFadden  v. 
Boss  (1884),  93  Ind.  134,  138,  it  is  said:  **In  the 
appointment  as  well  as  the  removal  of  executors  and 
administrators,  a  large  discretion  is,  from  the  very 
nature  of  those  duties,  devolved  upon  the  circuit 
courts. '  *  Whether  there  is  any  necessary  conflict  in 
the  above  decisions  we  need  not  determine  in  this 
case,  for  if  it  be  conceded  that  the  court  in  its  dis- 
cretion might  have  removed  appellee,  such  showing 
alone  would  not  justify  a  reversal  of  the  judgment  in 
this  case.  It  may  be  conceded  that  the  facts  found 
indicate  that  there  was  no  great  necessity  for  appel- 
lee *s  appointment.    But  the  petitioners  were 

3.  residuary  legatees  under  the  will,  and  had  a 
legal  right  to  petition  for  the  appointment  of 

an  administrator  with  the  will  annexed,  after  the 
executors  named  in  the  will  had  failed  and  neglected 
to  qualify  as  required  by  law.  Considered  from  the 
standpoint  of  the  discretionary  power  of  the  court, 
the  finding  of  facts  shows  no  such  abuse  of  that  power 
as  would  warrant  this  court  in  reversing  the  judg- 
ment. §2741  Bums  1914,  §2226  R  S.  1881;  §2742 
Bums  191 4e  Acts  1901  p.  281;  Holtz  v.  Mercantile, 
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etc.,  Sav.  Co.  (1912),  53  Ind.  App.  194, 199, 100  N.  E. 
398;  Bowen  v.  Stewart,  Admr.  (1891),  128  Ind.  507, 
26  N.  E.  168,  28  N.  E.  73 ;  VaU  v.  Givan,  supra;  Crox- 
ton  Y.  Renner  (1885),  103  Ind.  223,  226,  2  N.  E.  601; 
Wallis  V.  Cooper  (1890),  123  Ind.  40,  23  N.  E.  977; 
Shrum  v.  Naugle  (1898),  22  Ind.  App.  98,  53  N.  E. 
243;  18  Cyc  169;  1  Henry,  Probate  Law  §§24,  26,  31, 
32,  45,  49, 121, 122, 132, 134. 
Judgment  affirmed. 

Note.— Reported  in  119  N.  E.  223.  See  under  (^)  18  Cyc  170;  (3) 
18  Cyc  119. 


Lepfebt  et  al.  V.  Vandalxa  BAUfiOAD  Company  et  aL. 

[No.  10,000.    Filed  November  20,  1917.    Rehearing  denied  Febrnary 
1,  1918.    Transfer  denied  April  10,  1918.] 

Appeal. — Time  for  Taking  Appeal. — DisniiasaL — ^Where  a  judgment 
was  rendered  on  December  9,  1916,  and  no  motion  for  a  new  trial 
was  filed  until  June  8,  1917,  the  appeal  was  not  taken  within 
the  time  fixed  by  statute  and  it  must  be  dismissed. 

From  Marion  Superior  Court  (100,147);  Vincent 
G.  Clifford,  Judge. 

Action  by  Lorenz  Leppert  and  others  against  the 
Vandalia  Railroad  Company  and  others.  From  the 
judgment  rendered,  the  plaintiff  appeals.  Appeal 
dismissed. 

George  W.  Galvin,  for  appellants. 
Pickens,  Moores,  Davidson  d  Pickens,  for  appel- 
lees. 

Dattsmak,  J. — ^The  judgment  in  this  cause  was  ren- 
dered on  December  9,  1916.    No  motion  for  a  new 
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trial  was  filed.    The  transcript  was  filed  in  this  couri; 
on  June  8,  1917,  and  therefore  the  appeal  was  not 
taken  within  the  time  fixed  by  statute. 
Appeal  dismissed. 

NoTB.~Reported  in  117  N.  E.  666. 


KeLLEB  V.  Cox  ET  AL. 

[No.  9,455.    Filed  January  18,  1918.     Rehearing  denied  April  10, 

1918.] 

1.  Trial. — Esfceptions  to  Conclusions  of  Law, — Effect. — ^By  except- 
ing to  the  conclusions  of  law  appellant  concedes  that  the  facts 
within  the  issues  are  fully  and  correctly  found,    p.  385. 

2.  Tbial. — Special  Findings. — Failure  to  Find  Essential  Fact. — 
Effect. — ^The  failure  of  the  court  to  find  a  material  issuable  fact 
is  a  finding  against  the  party  having  the  burden  of  proving  the 
same.    p.  886. 

3.  Trial. — Conclusions  of  Law. — Sufficiency  of  Facts  Found  to 
Support. — ^In  an  action  to  set  aside  a  deed  on  the  ground  of 
fraud  and  undue  infiuence,  where  the  facts  found  showed  neither 
fraud  nor  undue  infiuence  in  procuring  the  conveyance,  the  con- 
clusion of  law  tjiat  the  deed  should  not  be  set  aside  was  sup- 
ported by  the  facts  and  was  not  erroneous  because  plaintiff  im- 
poverished herself  by  the  conveyance,  there  being  no  finding  of 
fkct  in  reference  thereto,    p.  386. 

4.  DracDS.  —  Validity.  —  Conveyance  without  Consideration.  —  The 
fact  that  a  conveyance  was  made  without  any  valuable  considera- 
tion is  not  alone  sufficient  ground  to  set  aside  a  deed  where  the 
question  arises  between  the  j^antor  and  grantee,    p.  386. 

5.  Trial. — Finding  of  Fact. — Evidence. — Sufficiency. — ^Where  there 
is  evidence  tending  to  prove  every  material  fact  found  by  the 

trial  court,  the  evidence  is  sufficient  to  sustain  the  findings  of 

fact    p.  387. 

6.  Trial.— Special  Findings.— Fact  to  Be  Stated.— Ultimate  Facts. 
— Inferences  from  Evidentiary  Fact.-^A  special  finding  should 
oontain  only  the  ultimate  facts  in  issue,  and  not  mere  evidentiary 
facts,  though  the  trial  court  may  properly  state,  In  its  finding, 
any  ultimate  op  Inferential  fact  established  by  the  evidence,  p.  387. 

7.  Trial.— fifpecio?  Findings.— Ultimate  Facts.— Inferring  from  Evi- 
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dence, — ^Ultimate  facts  are  Inferred  from  evidentiary  facts  and 
circumstances,  and  are  fully  warranted  where  they  may  be  rea- 
sonably Inferred  therefrom,    p.  387. 

8.  Cancellation  op  Instruments. — Deed,— -Issues. — Proof. — Plead- 
ing Distinct  Grounds  of  Relief. — In  an  action  to  set  aside  a  deed 
for  fraud  and  undue  influence,  allegations  in  the  complaint  that 
the  conveyance  was  without  consideration  and  in^rovident, 
whether  viewed  as  related  to  the  charge  of  fraud  or  undue  influ- 
ence, or  as  stating  a  separate  ground  of  recovery,  presented  issu- 
able facts  which  plaintiff  had  a  right  to  prove  by  competent 
evidence,  since  under  the  Code  a  plaintiff  may  in  a  single  para- 
graph aver  all  the  facts  relating  to  the  transaction  in  controversy 
and  may  recover  on  proof  of  such  part  of  the  facts  averred  as 
constitute  a  ground  of  recovery,  though  the  complaint  may  also 
charge  other  facts,  not  proved,  which  if  proved  would  likewise 
authorize  a  recovery,   p.  387. 

0.  Deeds. — Validity. — Improvident  Conveyance. — Equitable  Relief. 
— ^Where  a  weak,  aged,  or  infirm  person  Improvidently  conveys 
her  property  without  receiving  any  valuable  consideration  there- 
for, or  for  grossly  inadequate  consideration,  thereby  depriving 
herself  of  means  of  support,  equity  will  require  the  reconveyance 
or  restoration  of  the  property,  upon  demand  of  the  grantor,  where 
the  parties  may  be  placed  in  statu  quo,  and  such  grantor  has  done 
or  offers  to  do  that  which  is  necessary  to  restore  the  statu  quo 
ante.    p.  389. 

10.  Deeds. — Validity. — Constructive  Fraud. — Improvident  Convey- 
ance.— Equitable  Relief. — The  Improvident  conveyance  of  prop- 
erty by  a  weak,  aged,  or  infirm  person  without  receiving  a  valu- 
able consideration  therefor,  or  for  a  grossly  inadequate  considera- 
tion, amounts  to  constructive  fraud,  and  where  the  question 
arises  between  the  improvident  grantor  and  the  grantee  equity 
will  intervene  to  compel  the  restoration  of  such  property,    p.  390. 

11.  Cancellation  op  Instbumbnts. — Deed. — Improvident  Convey- 
ance of  Property. — Evidence. — In  an  action  to  cancel  a  deed  for 
fraud  and  undue  influence,  where  the  complaint  contains  allega- 
tions sufficient  to  present  the  issue  that  the  conveyance  was 
without  consideration  and  improvident,  plaintiff  was  entitled  to 
prove  the  cost  of  the  reasonable  care,  attention  and  maintenance 
required  by  her,  and  the  amount  of  her  annual  incoma    p.  392. 

12.  Appeal. — Review. — Exclusion  of  Evidence. — Presumption  of 
Error, — Error  in  excluding  material  evidence  is  presumed  to  be 
harmful,    p.  392. 

From  Fountain  Circuit  Court;  I.  E.  Schoonover, 
Judge. 
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Action  by  Josephine  Keller  against  Melissa  Jane 
Cox,  and  another.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.    Reversed. 

0.  B.  Ratcliff,  for  appellant. 
V.  E.  Livengood  and  Forest  E.  Livengood,  for  ap- 
pellees. 

Felt,  J. — ^Appellant  filed  her  complaint  against 
appellee  in  two  paragraphs.  The  first  paragraph 
seeks  to  quiet  title  to  thirty-three  acres  of  real  estate 
in  Fountain  county,  Indiana.  The  second  seeks  to 
set  aside  a  deed  by  which  appellant  conveyed  said 
real  estate  to  appellee  Melissa  Jane  Cox  on  the 
ground  that  the  conveyance  was  procured  by  fraud 
and  undue  influence  and  without  any  consideration 
whatever.  Issues  were  joined  by  general  denial,  and 
upon  request  the  court  made  a  special  finding  of  facts 
and  stated  its  conclusions  of  law  thereon. 

The  errors  assigned  and  relied  on  for  reversal  of 
the  judgment  are  that  the  court  erred  in  the  first  con- 
clusion of  law,  and  in  overruling  appellant's  motion 
for  a  new  trial. 

The  substance  of  the  finding  of  facts  is  as  follows : 
Appellant  was  a  widow,  and  the  owner  of  the  real 
estate  in  controversy.  She  had  one  son  and  three 
daughters.  Appellee  Melissa  Jane  Cox  is  her  daugh- 
ter, and  appellee  Bobert  L.  Cox  is  the  husband  of 
Melissa  Jane.  Appellant's  husband  died  in  1905, 
when  she  was  about  sixty-five  years  of  age.  There- 
after she  lived  a  part  of  the  time  with  her  children 
and  part  of  the  time  at  her  home  on  the  real  estate 
in  controversy.  In  1908  she  suffered  a  slight  stroke 
of  paralysis,  while  living  with  her  daughter,  Sarah 
E.  Alien.    In  February,  1909,  after  she  had  largely 
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recovered,  she  went  to  the  home  of  appellee  and  re- 
mained there  for  about  four  weeks,  after  which  she 
went  to  her  own  home.  In  the  spring  of  1909  appel- 
lant had  some  difficulty  or  misunderstanding  with  her 
son  about  some  rents  and  personal  property.  In 
June,  1909,  she  informed  her  daughters  that  she  in- 
tended to  deed  her  real  estate  to  them,  and  that  her 
son  should  have  no  part  thereof.  Her  daughter  Sarah 
E.  Allen  refused  to  accept  such  conveyance.  Appel- 
lant requested  her  daughter  Sarah  E.  Allen,  to  com- 
municate with  appellee  Melissa  Jane  Cox  and  inform 
her  of  her  intention  to  convey  her  real  estate  to  her, 
and  to  request  her  to  come  to  appellant's  home;  that 
i^he  complied  with,  such  request,  and  was  informed  by 
appellant  that  she  desired  to  make  her  a  deed  for  her 
land,  reserving  to  herself  the  rents  and  profits,  for 
life,  and  at  her  death  the  said  Melissa  Jane  should 
divide  the  proceeds  among  appellant's  three  daugh- 
ters; that  said  Melissa  Jane  orally  consented  to  the 
proposal;  that  some  time  thereafter,  at  the  request 
of  appellant,  and  without  the  knowledge  of  appellee, 
appellant  wa6  taken  to  Covington,  by  her  daughter 
Mrs.  Allen  and  her  husband,  where  she  executed  the 
deed  and  caused  it  to  be  duly  recorded;  that  appel- 
lant received  no  valuable  consideration  for  the  con- 
veyance, which  was  executed  on  July  13,  1909,  re- 
serving the  rents  and  profits  of  the  land  to  appellant 
for  life.  The  deed  was  thereafter  mailed  to  appel- 
lant by  the  recorder,  and  a  few  weeks  after  receiving 
the  same  appellant  delivered  it  to  appellee  Melissa 
Jane,  with  arrangements  as  aforesaid  as  to  sale  of 
the  land  and  distribution  of  the  proceeds.  Appellant 
rented  her  land  both  before  and  after  the  deed  was 
executed,  and  received  the  rents  therefrom,  amount- 
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ing  to  about  $60  per  year,  which  was  the  reasonable 
rental  value  thereof.  At  the  time  the  deed  was  exe- 
cuted appellant  drew  a  widow's  pension  of  $8  per 
month,  which  has  since  been  increased  to  $12  per 
month ;  that  appellant  owns  personal  property  of  the 
value  of  $100,  and  a  small  house  located  on  the  land 
of  her  son-in-law  worth  $75,  and  has  no  other  prop- 
erty or  income  except  as  above  shown.  For  some  time 
prior  to  July  13, 1909,  appellant  lived  with  her  daugh- 
ter Sarah  E.  Allen,  and  thereafter  for  about  four 
years,  and  in  February,  1913,  she  went  to  reside  at 
the  home  of  her  son,  Joseph  Keller,  where  she  con- 
tinued to  reside ;  that  each  of  her  daughters  expressed 
a  willingness  to  render  their  mother  any  care  and 
attention  that  she  required  without  charge;  that  ap- 
pellant's general  health  is  reasonably  good,  but  she 
is  unable  to  walk  about  without  assistance ;  that  she 
is  illiterate,  cannot  read  or  write,  but  **is  a  person  of 
sound  mind  and  understanding  and  was  at  the  date 
of  the  execution  by  her  of  said  deed  and  fully  under- 
stood the  business  she  was  directing  and  transacting 
and  deeded  it  of  her  own  volition  without  being  influ- 
enced by  her.''  The  findings  also  show  that  before 
bringing  this  suit  appellant  requested  a  reconveyance 
to  her  by  appellees  of  the  real  estate  aforesaid,  and 
caused  a  deed  in  due  form  to  be  duly  presented  to 
them,  for  that  purpose,  and  that  they  refused  to 
execute  the  same. 
The  court  stated  its  conclusions  of  law  to  the  effect 

a 

that  appellant  was  not  entitled  to  recover,  and  that 
the  deed  in  controversy  should  not  be  set  aside. 

Appellant  excepted  to  the  conclusions   of 

1.     law.    By  so  excepting  she  concedes  that  the 

facts*  within  the  issues  are  fully  and  correctly 

VOL.  67—25. 


386  APPELLATE  COURT  OP  INDIANA, 

Keller  v.  Coz--67  Ind.  App.  381. 

found.    The  failure  of  the  court  to  find  a  mate- 

2.  rial  issuable  fact,  the  burden  of  proving  which 
rests  upon  one  of  the  parties,  is  a  finding 

against  the  party  having  the  burden  of  proving  such 
fact. 

No  facts  are  found  which  show  undue  influence  or 
fraud  in  procuring  the  conveyance,  but  on  the  con- 
trary the  ultimate  facts  found  show  that  ap- 

3.  pellant  was  of  sound  mind  and  fully  under- 
stood what  she  was  doing,  and  executed  the 

deed  voluntarily,  free  from  any  influence  of  the 
grantee. 

Appellant  contends  that  the  conclusions  of  law  are 
erroneous,  because  appellant  impoverished  herself  by 
the  conveyance,  and  did  not  have  su£Scient  income  or 
property  left  for  her  reasonable  support. 

If  it  be  true  that  the  conveyance  was  improvident, 
and  that  appellant  thereby  impoverished  herself,  and 
did  not  have  sufl&cient  means  left  to  provide  for  her- 
self reasonable  support,  still  it  does  not  follow  that 
the  court  erred  in  its  conclusions  of  law,  for  no  facts 
are  found  which  show  the  conveyance  to  have  been 
improvident,  or  that  appellant  did  not  have  sufficient 
means  left  for  her  reasonable  and  comfortable  sup- 
port. 

The  findings  do  show  that  the  conveyance  was  made 

without  any  valuable  consideration,  but  this  alone  is 

not  sufficient  ground  to  set  aside  a  deed  where 

4.  the  question  arises  between  the  grantor  and  the 
grantee.   Barnes  v.  Bartlett  (1874),  47  Ind.  98, 

103;  Aldrich  v.  Amiss  (1912),  178  Ind.  303,  305,  99 
N.  E.  419. 

The  court  did  not  err  in  its  conclusions  of  law  on 
the  facts  found. 
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Appellant  also  contends  that  the  evidence  is  insuffi- 
cient to  sustain  the  finding  of  f  acts,  but  such 

5.  contention  cannot  be  sustained,  since  there  is 
evidence  tending  to  prove  every  material  fact 
found  by  the  court.    A  special  finding  should 

6.  contain  only  the  ultimate  facts  in  issue,  and 
may  not  properly  contain  mere  evidentiary 

facts.  The  trial  court  may  properly  state  in  its  find- 
ing any  ultimate  or  inferential  fact  established  by  the 
facts  and  circumstances  shown  by  the  evidence  in  the 
case. 

Ultimate  facts  are  inferred  from  evidentiary  facts 

and  circumstances,  and  are  fully  warranted  where 

they  may  reasonably  be  inferred  therefrom. 

7.  Bradway  v.  Groenendyke  (1899),  153  Ind.  508, 
512,  55  N.  E.  434;  Craig  v.  Bennett  (1896),  146 

Ind.  574,  575,  45  N.  E.  792;  Barrett  v.  Sipp  (1911), 
50  Ind.  App.  304, 314,  98  N.  B.  310. 

As  grounds  for  a  new  trial  appellant  urges  that  the 
court  erred  in  excluding  certain  evidence. 

Appellant  offered  to  prove  by  competent  witnesses 
that  they  were  acquainted  with  the  cost  of  the  rea- 
sonable care,  attention  and  maintenance  re- 

8.  quired  by  appellant,  in  her  condition,  and  that 
the  same  amounted  to  $400  per  year ;  that  her 

total  income  did  not  exceed  $204  per  year.  The  tes- 
timony was  excluded  on  objections  made  by  appel- 
lees, to  which  rulings  appellant  duly  excepted.  Ap- 
pellant also  offered  to  prove  that  appellant's  en- 
feebled condition  was  incurable, .  and  that  her  condi- 
tion would  not  improve,  but  would  grow  worse.  This 
evidence  was  also  excluded  on  objection  by  appel- 
lees, to  which  ruling  appellant  excepted. 
Some  of  the  evidence  suggested  may  have  been 
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excluded  because  of  the  form  of  the  questions,  but 
numerous  questions  were  asked  seeking  to  prove  the 
facts  suggested,  and  there  is  enough  in  the  record 
to  require  this  court  to  consider  the  alleged  error  in 
excluding  the  offered  evidence. 

In  the  second  paragraph  of  her  complaint  appel- 
lant avers  that  she  received  no  consideration  for  mak- 
ing the  conveyance  ta  her  daughter;  that  to  induce 
her  to  convey  the  real  estate  in  controversy  appel- 
lees promised  and  agreed  that  tjiey  would  reconvey 
the  same  to  her  whenever  she  requested  them  so  to  do, 
**or  in  case  said  lands  became  necessary  to  her  sup- 
port'*; that  the  rents  and  profits  of  said  real  estate 
and  her  pension  are  wholly  insufficient  to  supply  her 
needed  support  and  maintenance ;  that  before  bring- 
ing this  suit  she  caused  a  demand  to  be  made  upon 
appellees  for  a  reconveyance  to  her  of  the  real  estate, 
and  notified  them  that  she  disaffirmed  her  deed  to  said 
Melissa  Jane,  and  caused  a  deed  to  be  duly  prepared 
and  tendered  to  appellees,  by  the  execution  of  which 
they  were  to  reconvey  said  real  estate  to  her  and 
place  her  in  statu  quo,  but  appellees  refused  and  still 
refuse  to  execute  such  deed  or  to  reconvey  the  land 
to  her. 

The  trial  court  seems  to  have  excluded  the  offered 
evidence  on  the  ground  that  it  was  not  germane  or 
material  to  either  the  issue  of  fraud  or  undue  influ- 
ence presented  by  the  complaint. 

The  second  paragraph  of  complaint  contains  aver- 
ments, in  addition  to  those  above  set  out,  which  are 
sufficient  to  present  the  issues  of  fraud  and  of  undue 
influence. 

Appellant,  in  effect,  contends  that  the  averments 
above  set  out  present  another  issue,  upon  which  there 
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may  be  a  recovery  independent  of  the  issues  of  fraud 
and  undue  influence,  by  proving  that  the  conveyance 
was  improvident,  but  that  appellant  thereby  deprived 
herself  of  the  necessary  means  of  support. 

Under  our  Code  a  plaintiff  may  in  a  single  para- 
graph aver  all  the  facts  relating  to  the  transaction 
in  controversy  and  may  recover  on  proof  of  such  part 
of  the  facts  averred  as  constitute  a  ground  of  recov- 
ery, though  the  complaint  may  also  charge  other 
facts,  not  proved,  which  if  proved  would  likewise 
authorize  a  recovery.  Merica  v.  Ft.  Wayne,  etc., 
Traction  Co.  (1911),  49  Ind.  App.  288,  294,  97  N.  E. 
192;  Gould  Steel  Co.  v.  Richards  (1902),  30  Ind.  App. 
348,  352,  66  N.  E.  68. 

The  averments  above  set  out  seem  to  afford  a 
ground  of  recovery  independent  of  the  other  aver- 
ments which  show  fraud  and  undue  influence.  But 
whether  the  averments  be  viewed  as  related  to  the 
charge  of  fraud  or  undue  influence,  or  as  stating  an- 
other cause  of  action  or  separate  ground  of  recovery, 
they  present  issuable  facts  which  the  parties  were 
entitled  to  prove  or  disprove  by  any  competent  evi- 
dence. 

Where  a  weak,  aged,  or  infirm  person  improvi- 

dently  conveys  her  property  without  receiving  any 

valuable    consideration    therefor,    or    for    a 

9.  grossly  inadequate  consideration,  and  thereby 
deprives  herself  of  the  means  necessary  for 
her  reasonable  support  and  maintenance,  equity  will 
require  the  reconveyance  or  restoration  of  such  prop- 
erty, or  the  annulment  of  the  transfer  by  which  such 
aged  or  infirm  person  improvidently  disposed  of  the 
same,  upon  demand  of  the  donor  or  grantor,  where 
the  parties  may  be  placed  in  statu  quo,  and  such 
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grantor  has  done  or  ofifers  to  do  that  which  is  neces- 
sary to  restore  the  statu  quo  ante^  and  it  is  sho-wn 
that  the  property  in  question  is  in  fact  needed  for 
the  reasonable  support  and  maintenance  of  such 
donor  or  grantor. 

Under  the  law  such  facts  amount  to  constructive 

fraud,  and  where  the  question  arises  between  the 

improvident  grantor  or  donor  and  the  grantee 

10.  or  donee,  equity  will  intervene  to  compel  the 
restoration  of  such  property  so  improvidently 
disposed  of.  This  noay  be  done  though  the  deed  or 
instrument  by  which  the  conveyance  or  transfer  was 
made  does  not  contain  stipulations  for  the  revocation 
of  the  gift,  or  the  reconveyance  of  the  property,  if 
the  necessary  averments  are  made  to  bring  the  case 
within  the  rule,  and  the  proof  may  be  made  by  parol 
or  other  competent  evidence.  Richards  v.  Beeves 
(1897),  149  Ind.  427, 431, 49  N.  E.  348  et  seq. ;  Ewing 
V.  Wilson  (1892),  132  Ind.  223,  226,  31  N.  E.  64,  19 
L.  B.  A.  767  et  seq.-,  Culley  v.  Jones  (1904),  164  Ind. 
168,  175,  73  N.  E.  94;  Ashmead  v.  Reynolds  (1893), 
134  Ind,  139, 143,  33  N.  E.  763,  39  Am.  St  238;  Tee- 
garden  V.  Lewis  (1895),  145  Ind.  98,  114,  40  N.  E. 
1047, 44  N.  E.  9  c*  seq.-,  Ikerd  v.  Beavers  (1886),  106 
Ind.  483,  489,  7  N.  E.  326;  2  Pomeroy,  Eq.  Jurisp. 
(2d  ed.)  §§922,  924,  927,  928,  943,  944,  948,  951,  955, 
956,  957;  1  Story,  Equity  §§258,  259,  307-309;  20  Cyo 
1219;  Highberger  v.  Stiffler  (1863),  21  Md.  338,  83 
Am.  Dec.  593,  597;  Nichols  v.  McCarthy  (1885),  53 
Conn.  299,  315,  23  Atl.  93,  55  Am.  Eep.  105 ;  Davis  v. 
Dean  (1886),  66  Wis.  100,  26  N.  W.  737,  741;  Gibson 
v.  Hammang  (1901),  63  Neb.  349,  88  N.  W.  500,  502; 
Worrall's  Appeal  (1885),  110  Pa.  349, 1  Atl.  380,  765; 
Tracey  v.  Sachet  (1852),  1  Ohio  54,  59  Am.  Dec.  610, 
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614;  Hart  v.  Hart  (1898),  57  N.  J.  Eq.  543,  546,  42 
Atl.  153. 

In  Hart  v.  Hart,  supra^  546,  the  court  of  Chancery 
of  New  Jersey  said:  **Bnt  I  am  of  the  opinion  that 
the  deeds  and  assignments  of  August  9th  should  not 
be  permitted  to  stand.  They  were  clearly  improvi- 
dent acts  of  an  old  lady  of  easily  influenced  mental 
disposition,  who  lived  in  the  family  of  the  grantee. 
The  proof  of  the  fairness  of  the  transaction  is  thrown 
upon  him.  The  improvidence  of  these  transfers  is 
obvious. ' '  In  Richards  v.  Reeves,  supra,  our  Supreme 
Court  said:  ** It  is  to  be  remembered  that  this  was 
not,  strictly  speaking,  a  contract  between  Mrs. 
Thompson  and  appellees,  but  a  gift  by  her  to'  them. 
They  had  given  nothing  for  what  was  promised  them 
in  the  deed;  and  while,  in  general,  a  gift,  under  such 
circumstances,  will  be  upheld  in  favor  of  a  donee 
who  is  unwilling  that  it  should  be  revoked,  and  par- 
ticularly in  favor  of  a  minor  for  whom  the  law  makes 
an  acceptance,  and  who  is  himself  unable  to  relin- 
quish such  gift,  yet  the  reasons  for  upholding  a  con- 
tract do  not  obtain  in  all  their  force  in  favor  of  sua- 
taining  a  simple  gift,  whether  inter  vivos  or  causa 
mortis.  Equity  will  set  aside  such  a  voluntary  gift 
when  it  is  made  to  appear  that  the  donor  did  not 
intend  to  make  it  irrevocable,  or  where  the  settlement 
would  be  unreasonable  or  improvident  for  lack  of  a 
provision  for  revocation.  Mrs.  Thompson  had  the 
first  right  to  the  use  of  her  property ;  and  if,  through 
kindness  to  her  son  and  grandchildren,  she  forgot 
what  might  be  needed  for  her  own  and  her  husband's 
feeble  old  age,  and  so,  improvidently,  deeded  to  them 
what  she  herself  required  to  live  upon,  and  which  she 
never  intended  to  give  up,  so  far  as  might  be  neces- 
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Bary  for  her  sustenance,  then  the  deed  resulting  from 
such  a  mistake  Avill  be  set  aside,  as  in  other  cases  of 
mistake  or  in  case  of  fraud.  Even  in  case  of  pure 
contract,  and  where  there  is  no  question  of  gift,  the 
law  will  give  relief  where  proof  of  mistake  or  fraud 
is  clear  and  convincing.  Equity  will  not  lend  its 
sanction  to  what  is  unconscionable.  *  *  *  It  is 
enough,  in  this  case,  that  the  facts  admitted  to  be 
true  by  the  demurrer  to  the  answer  show  that  Mrs. 
Thompson's  deed  was  improvident,  and  that  she  need- 
ed the  property  for  herself  and  her  aged  husband, 
that  she  intended  to  retain  the  right  to  revoke  the 
gift,  and  that  it  was  only  by  her  own  ignorance  and 
mistake,  and  that  of  the  scrivener,  that  a  clause  to 
show  the  retaining  of  such  right  of  revocation  was 
not  inserted  in  the  deed.'* 

In  the  light  of  the  law  as  declared  in  similar  cases, 

it  was  error  to  have  excluded  the  evidence  offered  as 

above    indicated.      IWhile    the    findings    are 

11.  against  appellant  on  the  issues  of  fraud  and 
undue  influence,  it'  is  apparent  that  an  erro- 
neous view  was  taken  as  to  the  effect  of  the  averments 
above  indicated  and  the  importance  of  the  evidence 
excluded. 

The  error  in  excluding  material  evidence  is  pre- 
sumed to  be  harmful,  and  we  are  unable  to  say  that 
the  view  of  the  law  which  led  to  the  exclusion 

12.  of  the  evidence  as  aforesaid  was  not  influential 
in  the  ultimate  decision  of  the  case.    For  the 

errors  in  excluding  evidence  as  above  shown,  the 
judgment  should  be  reversed. 

Information  of  the  death  of  the  appellant  since  the 
date  of  submission  of  the  cause  has  been  brought  to 
the  attention  of  the  court.    The  judgment  is  there- 
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fore  reversed  as  of  the  date  ot  submission^  with  in- 
structions to  the  lower  court  to  sustain  the  motion 
for  a  new  trial,  and  to  permit  such  amendments  as 
may  be  necessary  in  the  premises. 

Ibachy  C.  J.,  Batman,  P.  J.,  Dausman,  Caldwell,  and 
Hottel,  JJ.,  concur. 

Note.— Reported  in  118  N.  H  643.  See  under  (4)  13  Gyc  534 ;  (5) 
38  Cyc  1987;  (6)  38  Gyc  1981;  (7)  38  Gyc  1981;  (8,  9)  9  C.  J. 
1249;  (10)  13  Cyc  674;  (11)  13  Gyc  681. 


Geabhabt,  Administratrix,  v.  Gearhart  et  al. 

[No.  9,646.    Hied  April  11,  1918.] 

KsoEcxTTOBS  AND  AoMiNisTBATOBS. — Payment  of  Dehts. — Personalty. 
—Realty, — ^The  one-fourth  interest  in  a  decedent's  estate,  inclad-< 
ing  the  interest  in  his  real  estate  which  the  mother  Inherits  under 
83027  Bums  ;L914,  82489  R.  S.  1881,  is  not  subject  to  sale  to  make 
assets  to  pay  the  debts  of  the  estate  before  resorting  to  other 
personal  property  sufficient  for  that  purpose,  since  82848  Bums 
1914,  82332  B.  S.  1881,  provides  that  the  real  estate  of  deceased 
shaU  be  sold  to  pay  debts  only  when  the  personal  estate  of  dece* 
dent  is  insufficient  for  that  purpose,  and  82927  Bums  1914^  82406 
R.  S.  1881,  further  provides  that  the  surplus  estate,  after  pay- 
ment of  debts  and  expenses,  shaU  be  distributed  to  the  legal  heirs 
according  to  the  laws  in  force  at  the  time  of  decedent's  death. 

From  Allen  Circuit  Court;  John  W.  Eggeman, 
Judge. 

Proceedings  on  the  petition  of  Bertha  Gearhart, 
administratrix  of  the  estate  of  Edward  L.  Gearhart, 
deceased,  for  an  order  to  sell  real  estate.  On  issues 
formed  on  an  answer  by  the  Peoples  Trust  and  Sav- 
ings Company,  as  guardian  of  Mary  E.  Gearhart, 
there  was  a  judgment  against  the  petitioner  and  she 
appeals.    Affirmed. 
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Leonard,  Rose  d^Zollars  and  William  Fruechte- 
nicht,  for  appellant. 
Breen  S  Morris,  for  appellees. 

Felt,  J. — ^Edward  L,  Gearhart  died  intestate,  leav- 
ing surviving  him  as  his  only  heirs  at  law  his  widow, 
Bertha  Gearhart,  and  his  mother,  Mary  A.  Gearhart, 
who  is  a  person  of  misonnd  mind  and  under  guard- 
ianship. His  widow  was  appointed  administratrix 
of  his  estate  by  the  Allen  Circuit  Court,  and  there- 
after filed  her  petition  praying  for  an  order  to  sell 
the  xmdivided  one-fourth  of  the  real  estate  of  which 
Edward  L.  Gearhart  died  seized. 

It  is  agreed  by  the  parties  that  at  the  time  of  his 
death  decedent  owned  real  estate  of  the  value  of 
$6,000  and  personal  property  of  the  value  of  $7,784.86.; 
also  that  the  debts  of  the  estate  amounted  to  $2,800.37, 
and  that  the  total  value  of  the  personal  property  left 
by  decedent  exceeds  the  amount  of  the  indebtedness 
of  the  estate  by  $4,984.49. 

To  the  petition  of  appellant  the  Peoples  Trust  and 
Savings  Company,  as  guardian  of  Mary  E.  Gearhart, 
filed  an  answer  in  which  it  set  up  in  substance  the 
facts  as  to  the  heirs  and  property  of  decedent  as 
above  indicated,  and  other  facts  to  show  that  the  real 
estate  was  not  liable  to  make  assets  to  pay  debts  of 
the  estate,  and  that  the  personal  property  was  more 
than  Sufficient  for  that  purpose.  The  issues  so  formed 
were  tried  by  the  court,  and  a  finding  made  that  the 
personal  property  was  sufficient  to  pay  all  the  debts 
and  expenses  for  which  the  estate  was  liable,  that  the 
debts  should  be  paid  from  the  personal  estate,  and 
that  the  real  estate  was  not  liable  to  sale  for  that 
purpose.    The  judgment  follows  the  finding,  and  is 
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against  appellant  on  her  petition.  Appellant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  an 
exception  reserved. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial,  which  was  asked  on  the  ground 
that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law. 

Appellant  does  not  deny  that  under  ^3027  Bums 
1914,  §2489  E.  S.  1881,  the  mother  of  decedent  would 
inherit  one-fourth  of  his  estate,  but  contends  that  her 
one-fourth,  including  her  interest  in  the  real  estate 
of  decedent,  must  first  be  exhausted  to  pay  debts  of 
the  estate  before  resort  can  be  had  to  the  other  per- 
sonal property  of  the  estate. 

The  law  has  long  been  established  in  this  state  that 
the  personal  property  of  a  decedent  is  the  primary 
soitrce  of  funds  for  the  payment  of  the  debts  of  the 
estate,  and  that  the  real  estate  of  such  decedent  is 
only  liable  for  the  payment  of  such  debts  when  the 
personal  property  is  insufficient  to  pay  the  same. 
§2848  Bums  1914,  §2332  R.  S.  1881 ;  Ditton  v.  Hart 
(1911),  175  Ind.  585,  594,  95  N.  E.  119;  LaPlante  v. 
Convery  (1884),  98  Ind.  499,  500;  Edwards  v.  Eaver- 
stick  (1874),  47  Ind.  138,  140. 

Section  2927  Bums  1914,  §2405  R.  S.  1881,  enacted 
in  1881,  provides  that:  **When  the  deceased  shall 
have  died  intestate,  the  surplus  of  his  estate  remain- 
ing in  the  hands  of  the  executor  or  administrator, 
after  the  payment  of  debts  and  expenses  of  adminis- 
tration *  •  *  shall  be  distributed  to  the  legal 
heirs  of  the  deceased  according  to  the  laws  of  this 
state  in  force  at  the  time  of  his  death.*' 

The  statute  is  plain  and  unambiguous.  Further- 
more, the  identical  question  presented  by  this  appeal 
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has  been  decided  adversely  to  appellant  ^s  contention. 
On  the  admitted  facts  of  this  case  there  was  no  legal 
justification  'for  instituting  this  proceeding,  since  the 
personal  estate  was  more  than  sufficient  to  pay  the 
debts  of  the  estate  and  costs  of  administration.  Quirk 
V.  Kirk,  Admx.  (1916),  64  Ind.  App,  496,  114  N.  E- 
109;  Roberts,  Admx.,  v.  Dimmett  (1909)^45  Ind.  App. 
566,  570,  89  N.  E.  496;  Ruch,  Admr.,  v.  Biery  (1887), 
110  Ind.  444, 450, 11  N.  E.  312. 

This  appeal  is  plainly  without  merit.  There  is  no 
reasonable  ground  for  a  difference  of  opinion  on  the 
question  presented.  Appellant  seems  to  be  using  the 
estate  to  try  out  a  visionary  proposition  whose  only 
basis  seems  to  rest  in  her  own  desire  to  absorb  the 
estate  to  the  exclusion  of  the  mother  of  decedent. 

For  this  reason  the  judgment  is  affirmed,  with  in- 
structions to  tax  the  costs  of  the  appeal  to  appellee 
Bertha  Gearhart  personally. 

NoTK— Reported  in  119  N.  E.  217.    See  tmder  (1)  18  Gyc  591. 


A.  E.  Oakland  and  Company  bt  al.  v.  Ali.bn. 

[No.  9,533.    Filed  May  11, 1917.    Rehearing  denied  January  27, 1917. 

Transfer  denied  April  11, 1918.] 

Appeai^ — Dismissal  on  Settlement i — On  appellee's  verified  motion 
to  dismiss  on  the  gromid  that  the  parties  have  amicably  adjusted 
all  matters  involved,  the  appeal  will  be  dismissed,  where  appel- 
lants, with  due  notice  of  the  filing  of  the  motion,  fail  to  make  a 
counter  showing. 

From  Marion  Circuit  Court   (24,859);  Louis  B. 
Ewbank,  Judge. 

Action  by  Oliver  M.  Allen  against  A.  E.  Garland 
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and  Compaxiy  and' others.    From  the  judgment  ren- 
deredy  the  defendants  appeal.    Appeal  dismissed. 

Bachelder  S  Bachelder  and  Richard  Coleman,  for 
appellants. 
Holtzman  <&  Coleman,  for  appellee. 

Bausmak^  J. — ^Appellee  instituted  this  action 
against  appellants  to  replevin  an  automobile,  and  to 
recover  damages  for  the  xmlawful  detention  thereof. 
Trial  by  the  court  resulted  in  judgment  for  the  deliv- 
ery of  the  automobile  to  appellee,  and  for  $100  dam- 
ages ;  also  judgment  for  appellant  for  $92.52  against 
appellee  on  appellants '  claim  for  storage  charges. 

Appellee  has  filed  a  verified  motion  to  dismiss  the 
appeal  on  the  ground  that  appellants,  in  obedience  to 
the  order  of  the  court,  have  delivered  the  automobile 
to  appellee,  and  that  the  parties  have  amicably  ad- 
justed all  matters  involved  herein.  Appellants  have 
had  due  notice  of  the  filing  of  said  motion,  but  have 
made  no  counter  showing.  Their  silence,  therefore, 
must  be  taken  as  an  admission  of  the  correctness  of 
the  statements  embodied  in  the  motion. 

Appeal  dismissed.  ' 

NoTB.^Reported  in  116  N.  E.  8. 


Smith,  Administratrix,  v.   Cleveland,   Cincinnati, 
Chicago  and  St.  Louis  Railway  Company. 

[No.  9,160.    Filed  November  1,  1917.    Rehearing  denied  December 
20,  1917.    Transfer  denied  AprU  11,  1918.1 

1.  Appeai.. — Term-Titne  Appeal — ^Where  plaintiff  prayed  an  ap- 
peal, but  the  amount  of  bond  was  not  fixed,  no  sureties  named, 
and  no  time  given  in  which  to  file  an  appeal  bond,  It  cannot  be 
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said  that  plaintiff  attempted  to  take  a  term-time  appeal,  as  such 
steps  were  necessary  preliminaries  to  perfecting  such  an  appeaL 
p.  405. 

2.  Appeal. — Vacation. — Term^Time. — Failure  to  Perfect. — Effect. — 
An  appeal  prayed  and  granted  in  term,  if  not  perfected  as  such, 
will  be  treated  and  sustained  as  a  vacation  appeal,  where  the 
statutory  requirements  for  such  an  appeal  have  been  followed, 
p.  406. 

3.  Appeal. — Perfecting. — Certi/lcatUm  of  Record. — ^Where,  subse- 
quently to  the  filing  of  appellee's  motion  to  dismiss  the  appeal  for 
improper  certification  of  the  record,  appellant  was  granted  per- 
mission to  have  the  clerk  amend  the  original  certificate  to  the 
transcript,  and  a  new  certificate  of  the  clerk  of  the  trial  court  in 
due  form  was  appended  thereto  bearing  a  date  two  days  later 
than  the  granting  of  the  permission,  the  new  certificate  sub- 
stantially complied  with  the  permission,  and  cured  any  defects 
in  the  original  certification,    p.  406. 

4.  Appeal. — Bill  of  Exceptions. — Incorporation  in  Record. — Judge^a 
Signature. — Filing. — ^To  incorporate  a  bill  of  exceptions  in  the 
record,  it  must  be  filed  in  the  clerk's  office  after  it  has  been 
signed  by  the  trial  judge,    p.  406. 

5.  Appeal. — Record. — Bill  of  Exceptions  Containing  the  Evidence. 
— Recital  as  to  Evidence, — ^Where  the  judge's  certificate  to  a  bill 
of  exceptions  containing  the  evidence  recited  that  the  transcript 
of  the  evidence  embodied  in  the  bill  was  certified  to  be  a  full, 
true  and  complete  report  of  the  evidence  given  on  the  trial,  the 
bill  sufficiently  showed  that  it  contained  all  the  evidence  given 
at  the  trial,  since  such  fact  may  be  shown  either  by  a  statement 
in  the  bill  itself,  or  in  the  judge's  certificate  thereto,    p.  407. 

6.  Appeal. — Record. — Assignhient  of  Errors.— ^Separate  Assign- 
ments,— Where  the  assignment  of  errors,  after  giving  the  court 
and  title  of  the  cause,  recited  that  "the  appellant  says  there  is 
manifest  error  prejudicial  to  appelfant  in  the  judgment  and  pro- 
ceedings in  this  cause  in  this,'*  following  which  were  five  separate 
and  distinct  assignments  of  error,  separately  stated  and  num- 
bered, no  one  of  which  called  in  question  more  than  one  ruling 
of  the  trial  court,  the  assignments  were  several  and  not  joint 
p.  407. 

7.  Appeal. — Waiver  of  Error. — Failure  to  Reserve  Exception. — 
Error,  if  any,  in  the  action  of  the  trial  court  striking  out  certain 
interrogatories  to  the  jury  is  waived,  where  appellant  fails  to 
show  that  she  reserved  any  exception  to  the  court's  ruling  and 
the  question  is  not  otherwise  presented  in  her  brief,    p.  406. 

8.  Appeal. — Review. — Harmless  Error. — Sustaining  Motion  for 
Peremptory  Instruction. — ^The  action  of  the  trial  court  in  sus- 
taining defendant's  motion  for  a  peremntory  instruction  does  not 
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constitute  reversible  error,  since  the  mere  sustaining  of  the  mo- 
tion was  not  harmful  to  plaintiff,  but  the  substantial  and  avail- 
able error,  if  any,  being  in  instructing  the  jury  to  find  for  defend- 
ant   p.  406. 

9.  Tbial. — Peremptory  Instruction, — Consideration  of  Evidence,'^! 
A  trial  court  is  authorized  to  direct  a  verdict  in  favor  of  a  defend- 
ant only  where  there  is  an  entire  lack  of  evidence  on  some  essen- 
tial phase  of  the  case  necessary  to  a  recovery,  and,  when  a  motion 
is  made  for  such  a  verdict,  it  is  for  the  court  to  say  whether 
there  is  any  evidence  to  support  each  material  issue  or  fact,  and 
if  there  is  such  evidence,  its  weight  or  probative  value  is  for  the 
Jury,  and,  in  event  the  evidence  is  conflicting,  so  much  thereof  as 
is  favorable  to  the  party  making  the  motioqi  is  deemed  withdrawn, 
for  the  purpose  of  deciding  the  question  presented  by  the  motion, 
and  the  court  will  consider  only  the  evidence,  if  any,  favorable 
to  the  opposite  party,    p.  409. 

10.  Death. — Wrongful  Death. — Actions. — Existence  of  Beneficiary. 
— Allegation  and  Proof. — Statute. — Damages  recovered  under 
1285  Bums  1914,  Acts  1899  p.  406,  giving  a  right  of  action  for 
wrongful  death,  inures  to  the  exclusive  benefit  of  the  widow 
or  widower,  and  children,  if  any,  or  next  of  kin,  and  if  no  such 
persons  exist,  the  action  cannot  be  maintained,  so  that  the 
existence  of  some  such  beneficiary  must  be  alleged  and  proved, 
p.  410. 

11.  Death. — Wrongful  Death. — Actions. — Existence  of  Beneficiary. 
— Allegation  and  Proof. — Statute. — In  an  action  for  wrongful 
death  under  f285  Bums  1914,  Acts  1809  p.  405,  it  is  unnecessary 
to  name  in  the  complaint  the  persons  entitled  to  the  damages, 
it  being  sufficient  to  allege  and  prove  the  existence  of  such  per- 
sons,   p.  4iL 

12.  Death. — Wrongful  Death. — Actions. — Failure  to  Name  Bene- 
ficiaries in  the  Complaint. — Distribution  of  Damages. — ^In  an 
action  for  wrongful  death  under  {285  Bums  1914,  Acts  1899 
p.  406,  the  failure  to  name  in  the  complaint  certain  persons  who 
are  entitled  to  share  in  the  damages  does  not  prevent  them  from 
participating  in  the  distribution,    p.  411. 

13.  Death. — Wrongful  Death. — Actions. — Complaint. — Naming  Im- 
proper Beneficiaries. — Statute. — In  an  action  for  wrongful  death 
under  {285  Bums  1914,  Acts  1899  p.  405,  the  fact  that  certain 
persons  are  named  in  the  complaint  as  next  of  kin  who  are  not 
such  within  the  meaning  of  the  statute  does  not  deprive  an 
administrator  of  his  right  to  maintain  the  action  for  the  benefit 
of  those  who  are  proper  beneficiaries,    p.  411. 

14.  Death. — Wrongful  Death. — Actions. — Parties.  —  Statute.  —  In 
an  action  for  wrongful  death  under  (285  Burns  1914,  Acts  1899 
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p,  405,  though  the  damages  inure  to  the  excluslye  benefit  of  the 
widow,  children  and  next  of  kin,  they  have  no  right  to  be  parties, 
and  cannot  compromise  or  control  the  action,    p.  411. 

15.  Death. — Wrongful  Death, — Actions. — Complaint, — Allegations 
as  to  Beneficiaries, — Statute, — In  an  action  under  §285  Bums 
1914,  Acts  1899  p.  405,  brought  for  the  benefit  of  dependent  next 
of  kin,  it  is  only  necessary  to  allege  such  facts  on  that  subject 
as  will  show  that  some  one  or  more  of  such  beneficiaries  exist, 
p.  411. 

16.  Death. — Wrongful  Death. — Actions. — Identity  of  Beneficiaries. 
— Pleading, — In  an  action  for  wrongful  death  under  §285  Bums 
1914,  Acts  1899  p.  405,  the  identity  of  the  beneficiaries  only  be- 
comes important  in  determining  the  amount  of  damages,  but  such 
proof  can  be  made*  under  allegations  of  their  existence  made  in 
general  terms,    p.  412. 

17.  Death. — Wrongful  Death, — Actions. — Defenses. — Statute. — ^In 
an  action  for  wrongful  death  under  §285  Burns  1914,  Acts  1899 
p.  405,  if  next  of  kin  are  named  or  proved  who  are  not  bene- 
ficiaries within  the  meaning  of  the  statute,  and  the  damages  of 
such  alleged  beneficiaries  are  greater  than  the  damages  of  the 
real  beneficiaries,  the  existence  of  the  latter  and  the  amount  of 
damages  sustained  by  them  is  a  proper  matter  of  defense,    p.  412. 

18.  Death. — Wrongful  Death. — Actions, — Damages, — Distribution. 
— Statute, — In  an  action  for  wrongful  death  under  §285  Bums 
1914,  Acts  1899  p.  405,  if  beneficiaries  are  named  in  the  complaint, 
or  proof  thereof  is  made  under  a  complaint  in  general  terms,  dis- 
tribution of  the  recovery  is  not  limited  to  the  persons  actually 
entitled  to  receive  the  same  under  the  statute,  even  to  the  exclu- 
sion of  the  persons  so  named  or  proved ;  such  questions  being  for 
the  determination  of  the  court  having  probate  jurisdiction,    p.  412. 

19.  Death. — Wrongful  Death, — Actions. — Beneficiaries, — Proof, — 
Where,  in  an  action  for  wrongful  death  under  §285  Bums  1914, 
Acts  1899  p.  405,  the  complaint  named  three  aunts  of  decedent  as 
the  nearest  of  kin  who  were  dependent  upon  him  for  support, 
proof  of  the  nonexistence  of  grandchildren  or  other  next  of  kin 
wa^  not  necessary  to  a  recovery,    p.  413. 

20.  Rahaoads. — Injuries  on  Tracks. — Trains  Passing  at  Station. — 
A  railroad  company  is  under  a  common-law  duty  to  use  caution 
in  passing  with  one  train  another  train  receiving  and  discharging 
passengers  at  a  station,    p.  415. 

21.  Railroads. — Injuries  on  Tracks, — Trains  Passing  Station, — 
Negligence, — Violation  of  Rule, — ^The  violation  by  a  railroad  of 
its  rule  to  the  effect  that  '^trains  must  use  caution  in  passing  a 
train  receiving  and  discharging  passengers  at  a  station,  and 
must  not  pass  between  it  and  the  platform  at  which  the  passen- 
gers are  being  received  or  discharged,"  was  not  negligence  per  se, 
but  was  proper,  in  an  action  for  wrongful  death,  as  an  Item  of 
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eyidence  tending  to  show  the  degree  of  care  recognized  by  the 
road  as  ordinary  care  under  the  conditions  specified  in  the  rule, 
p.  415. 

22.  Railboads.— /n/iiHea  on  Tracks. — Care  IJeg«irc(^— Where  the 
tracks  of  a  railroad  curved  sharply  to  the  east  and  west  of  a 
station,  and  passed  through  deep  cuts  and  between  high  hills,  so 
as  to  obstruct  the  view  of  approaching  trains,  it  was  the  duty 
of  the  road's  servants  operating  a  train  to  use  reasonable  care 
to  ascertain  if  a  train  was  at  the  station  discharging  passengers 
and,  if  so,  to  stop,  as  required  by  a  rule  of  the  railroad  and 
not  attempt  to  pass  between  the  standing  train  and  the 
station  platform,  and  to  have  used  such  reasonable  care  as  might 

*  be  necessary  for  the  protection  of  any  person  lawfully  using  the 
tracks  at  that  point    p.  416, 

23.  RAiuiOADS. — Injuries  on  Tracks. — Reasonable  Care. — What 
Constitutes, — ^What  constitutes  reasonable  care  on  the  part  of 
railroad  employes  operating  a  train  for  the  protection  of  persons 
lawfully  using  the  tracks  at  a  station  depends  upon  circum- 
stances, and  may  require  constant  outlook  after  the  place  of  pos- 
sible danger  is  visible,  the  giving  of  warning  signals,  reduction  of 
speed,  or  even  stopping  the  train,    p.  416. 

24.  TaiAJU—Directinff  Verdict, —Power  of  Trial  Court, — Weighing 
Evidence. — The  trial  court  cannot  weigh  the  evidence  to  deter- 
mine the  facts  Involved  In  order  to  direct  a  verdict    p.  416. 

25.  Railroads. — Injuries  on  Tracks. — Negligence. — Jury  Question. 
— In  an  action  against  a  railroad  for  the  death,  of  one  using  its 
tracks  at  a  station,  the  complaint  being  grounded  on  defendant's 
alleged  negligence  in  running  its  train  past  another  train  dis- 
charging passengers  at  a  station  In  violation  of  its  rules  and 
without  using  due  care,  where  the  evidence  was  conflicting  as  to 
the  speed  of  the  train,  when  the  steam  was  shut  off  and  whether 
warning  signals  were  given,  the  question  of  defendant's  negli- 
gence under  the  circumstances  was  for  the  Jury,  so  that  the 
court  was  not  warranted  in  directing  a  verdict  for  defendant 
p.  416. 

26.  Death. — Wrongful  Death. — Contrihutory  Negligence. — Btat- 
utes. — In  an  action  for  wrongful  death  under  (285  Bums  1914, 
Acts  1899  p.  405,  it  is  not  necessary  for  plaintiff  to  allege  or 
prove  want  of  contributory  negligence  on  the  part  of  decedent,' 
since  contributory  negligence  in  such  an  action  is  made  a  matter 
of  defense  by  the  provisions  of  §362  Bums  1914,  Acts  1899  p.  68. 
Pl  417.       . 

27.  Death. — Wrongful  Death. — Contributory  Negligence,-— Jury 
Question. — Directing  Verdict,— Ab  a  rale,  in  actions  for  wrongful 
death,  decedent's  contributory  negligence  is  a  question  for  the 
Jury,  and  only  becomes  a  question  of  law  for  the  court  when  the 

jrnis  «7 — ^ta 
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drcumstances  are  such  that  but  one  Inference  can  be  drawn  by 
reasonable  minds  with  reference  to  decedent's  conduct  upon  the 
particular  occasion,  and  If  there  Is  evidence  indicating  contribu- 
tory negligence,  regardless  of  its  weight  and  character,  the  court 
is  not  Justified  In  directing  a  verdict  against  plaintiff  if  there  Is 
evidence  to  the  contrary,  though  such  evidence  is  apparently 
overborne  by  other  evidence  more  convincing,  p.  417. 

28.  Railroads. — Injuries  on  Tracks.— ^Trespasser. — ^Where  one 
went  to  a  railroad  station  to  ship  a  case  of  eggs,  and  after  doing 
so,  decided  to  wait  for  a  milk  can  he  was  expecting  on  another 
train,  he  was  not  a  trespasser,  but  was  rightfully  on  the  rall- 

/  road's  premises,  bound  to  exercise  reasonable  care  for  his  own 

safety  commensurate  with  the  dangers  of  which  he  had  either 
actual  or  constructive  knowledge,    p.  418. 

29.  Death. — Wrongful  Death, — Actions. — Directed  Verdict. — Evi- 
dence.— Contributory  Negligence. — ^Where  one  rightfully  on  the 
premises  of  a  railroad  was  killed  at  its  station,  mere  absence  of 
evidence  of  the  exercise  of  reasonable  care  by  decedent  would  not 
authorize  a  directed  verdict  for  the  railroad  in  an  action  for  the 
death,  but  only  sudi  affirmative  evidence  as  would  impel  but  one 
inference — that  of  contrlbtuory  negligence  when  considered  by 
reasonable  minds,    p.  418. 

30.  Railboads. — Injuries  on  Tracks. — Contributory  Negligence. — 
Care  Required. — ^Due  care  for  his  own  safety  required  a  person 
on  the  station  premises  of  a  railroad  to  use  reasonable  diligence 
and  caution  to"  protect  himself  from  all  dangers  arising  from 
the  operation  of  passing  trains  in  a  prudent  and  proper  manner, 
and  in  such  other  manner  as  may  have  been,  or  could  have  been, 
known  to  him  by  the  exercise  of  ordinary  care  under  the  cir- 
cumstances, but  he.  was  not  required  to  use  such  unusual  and 
extraordinary  care  as  would  be  necessary  for  his  protection  from 
dangers  arising  from  the  reckless  or  negligent  operation  of  pass- 
ing trains  of  which  he  had  no  knowledge,  either  actual  or  ,con- 
structive,  in  time  to  escape,    p.  418. 

31.  Railboads. — Injuries  on  Tracks. — Anticipating  Negligence. — 
Presumption  as  to  Speed. — One  rightfully  on  the  station  premises 
of  a  railf  oad  has  a  right  to  assume,  in  the  absence  of  knowledge 
or  warning  to  the  contrary,  that  trains  v?ill  not  be  operated  at 
an  excessive  speed,  and  without  due  signals,  or  in  any  other 
negligent  manner,    p.  419. 

32.  Railroads. — Injuries  on  Tracks. — Contributory  Negligence. — 
Conflicting  Evidence. — Jury  Question. — Where  one  was  killed  on 
a  railroad's  station  premises  by  one  train  passing  another  train 
which  was  receiving  and  discharging  passengers,  and  the  evi- 
dence, in  an  action  for  the  death,  was  conflicting  as  to  the  care 
used  in  operating  the  train  striking  decedent,  both  as  to  its  speed 
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and  where  and  when  warning  signals,  If  any,  were  given,  and 
the  Jury  might  have  found,  on  weighing  the  evidence,  that  dece- 
dent was  rightfully  on  the  track,  and  used  reasonable  care  for  his 
own  safety  as  against  all  known  danger,  or  danger  which  he 
might  reasonably  have  anticipated  or  known  by  the  exercise  of 
due  care,  but  notwithstanding  such  care  he  was  killed  because 
of  the  negligent  manner  in  which  the  train  was  operated  under 
the  existing  circumstances,  the  question  of  decedent's  contribu- 
tory negligence  was  for  the  jury.    p.  410. 

33.  Death. — Wrongful  Death. — Actions. — Damages. — Evidence. — 
In  an  action  for  wrongful  death,  evidence  that  decedent  was  an 
industrious,  successful  and  experienced  farmer  was  admissible 
as  bearing  on  the  damages  to*  decedent's  next  of  kin,  part  of 
whom  lived  with  him  on  a  farm  owned  Jointly  by  them.    p.  420. 

34.  Afpeai.. — Presenting  Questions  for  Review. — Judgment. — Cor- 
redion. — Motion  to  Modify. — ^A  motion  to  modify  is  the  proper 
procedure  to  correct  an  erroneous  judgment,  and  such  motion 
must  be  made  to  present  any  question  on  appeal  as  to  the  correct- 
ness of  the  Judgment    p.  42L 

35.  ExECTJTOBS  AND  Administratobs. — Administrator's  Action  for 
Wrongful  Death. — Tawing  Costs  of  Decedent's  Estate. — Statute. — 
In  an  administrator's  action  for  wrongful  death  under  |285 
Bums  1914,  Acts  1899  p.  405,  the  trial  court  had  no  authority  to 
adjudge,  on  the  admlnlstra'tor  being  defeated  in  the  action,  that 
the  costs  be  paid  from  decedent's  estate,    p.  421. 

36.  Executors  and  Admiitistbatobs. — Actions  hy. — Costs, — ^When 
an  administrator  sues  in  his  trust  capacity,  judgment  should  be 
rendered  against  him  in  such  capacity  for  costs  where  he  falls 
in  an  action,  and  the  costs  should  be  paid  from  the  funds  In  his 
hands  belonging  to  the  branch  of  his  trust  to  which  such  suit  per^ 
talned,  and,  if  there  be  no  funds  in  that  branch  of  his  trust,  the 
costs  must  remain  unpaid,  since  they  cannot  be  charged  against 
the  administrator  personally.  (Brunning  v.  Chlden  [1902],  159 
Ind.  199,  distinguished.)     p.  423. 

From  Dearborn  Circuit  Court ;  Warren  N.  Hauck^ 
Judge. 

Action  by  Susie  Smith,  administratrix  of  the  estate 
of  Frank  Hiett,  deceased,  against  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company. 
Frofti  a  judgment  for  defendant,  the  plaintiff  ap- 
peals.   Reversed. 
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Estel  G.  Bielhy  and  Richard  L.  Ewbank,  for  appel- 

■ 

lant. 

Thomas  B.UrUvens^L.  J.  Hackney  and  F.  L.  Little- 
ton, for  appellee. 

Batman,  J.' — ^This  is  an  action  by  appellant  against 
appellee  to  recover  damages  on  account  of  the  death 
of  appellant's  decedent,  alleged  to  have  been  caused 
by  appellee's  wrongful  acts.  The  complaint  is  in 
three  paragraphs;  the  first  being  grounded  on  the 
alleged  negligence  of  the  appellee  in  failing  to  estab- 
lish and  enforce  proper  and  safe  rules  for  the  man- 
agement of  its  trains,  and  the  negligent  operation 
of  its  trains  without  such  rules ;  the  second,  on  alleged 
negligeilce  in  operating  its  trains  under  the  circum- 
stances and  conditions  described  therein;  and  the 
third,  upon  the  theory  of  the  last  clear  chance.  The 
issues  were  closed  by  a  general  denial,  and  were  sub- 
mitted to  a  jury  for  trial.  After  appellant  had  closed 
her  evidence,  appellee  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  appellee,  which 
motion  was  sustained,  and  an  exception  to  such  rul- 
ing was  reserved.  The  court  thereupon  directed  the 
jury  to  return  a  verdict  for  appellee,  which  was  ac- 
cordingly done.  Appellant  filed  her  motion  for  a 
new  trial,  which  was  overruled,  and  an  exception  re- 
served. The  court  thereupon  rendered  the  following 
judgment,  to  which  appellant  objected  and  excepted, 
to  wit:  **It  is  therefor  considered  and  adjudged  by 
the  court  that  the  plaintiff  take  nothing  by  reason  of 
her  cause  of  action  herein,  and  that  the  defendant 
do  have  and  recover  of  and  from  the  plaintiff,  pay- 
able out  of  the  assets  of  the  estate  of  the  decedent, 
Frank  Hiett,  its  costs  herein  laid  opt  and  expended 
taxed  at  $— ."    Appellant  thereupon  filed  her 
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motion  to  modify  said  judgment  in  bo  far  as  it  gave 
judgment  against  the  estate  of  said  decedent  for 
costs,  by  striking  therefrom  that  portion  thereof, 
directing  such  costs  to  be  paid  out  of  the  assets  of 
the  estate  of  said  decedent.  The  court  overruled  this 
motion,  and  the  appellant  reserved  an  exception  to 
such  ruling.  Appellant  appealed,  and  has  called  in 
question  by  an  assignment  of  errors  the  action  of 
the  court  in  sustaining  appellee's  motion  to  strike 
out  certain  interrogatories,  in  overruling  her  motion 
for  a  new  tri^,  and  in  overruling  her  motion  to  mod- 
ify the  judgment  as  to  costs. 

Appellee  has  filed  its  motion  to  dismiss  the  appeal 
herein,  for  the  reason  that  appellant  attempted  to 
take  a  term-time  appeal,  but  failed  to  perfect  it  by 
not  filing  the  record  in  this  court  within  the  time 
allowed  by  law  for  a  term-time  appeal,  and  for  the 
further  reason  that  the  record  is  not  properly  cer- 
tified. 

The  record  shows  that  at  the  time  the  court  over- 
ruled appellant's  motion  to  modify  the  judgment,  she 
prayed  an  appeal  which  was  granted.     No 

1.  amount  of  bond  was  fixed,  no  sureties  were 
named,  nor  time  given  in  which  to  file  an  ap- 
peal bond.  These  were  necessary  preliminary  steps 
for  perfecting  a  term-time  appeal,  and  since  they 
were  not  taken,  we  do  not  believe  it  can  be  said  that 
appellant  attempted  to  take  a  term-time  appeal  by 
the  mere  praying  of  an  appeal  and  having  the  same 
granted.  The  fact  that  appellant  omitted  such  essen^ 
tial  steps  may  well  lead  to  the  conclusion  that  a  vaca- 
tion appeal  was  contemplated  at  the  time.    But  be 

that  as  it  may,  we  deem  it  well  settled  that  an 

2.  appeal  prayed  and  granted  in  term,  if  not 
perfected  as  such,  wiU  be  treated  and  sustained 
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as  a  vacation  appeal,  where  the  statutory  require- 
ments for  such  an  appeal  have  been  followed.  Burns 
V.  Trustees,  etc.  (1903),  31  InA  App.  640,  68  N.  E. 
915;  Kellogg  v.  Ridgeltf  (1907),  40  Ind.  App.  423,  81 
N.  E.  1158.  In  regard  to  the  certification  of  the  rec- 
ord it  may  be  noted  that  subsequently  to  the  filing  of 
appellee's  motion  to  dismiss,  appellant  was 

3.  granted  permission  to  have  the  clerk  amend 
the  original  certificate  to  the  transcript.    Such 

permission  was  granted  on  June  23,  1915,  and  there 
is  now  appended  to  the  transcript  a  new  certificate 
of  the  clerk  of  the  trial  court  in  due  form,  bearing 
the  date  of  June  25, 1915.  This  is  a  substantial  com- 
pUance  with  the  permission  granted,  and  cures  any 
defects  in  the  original  certification.  Appellee's  mo- 
tion to  dismiss  must  therefore  be  overruled. 

Appellee,  in  its  brief  on  the  merits,  points  out  sev- 
eral objections  to  the  record,  which  it  claims  is  fatal 
to  the  appeal.    We  will  now  consider  these  ob- 

4.  jections.    It  is  claimed  that  appellant's  bill  of 
exceptions  No.  2,  on  the  action  of  the  court  in 

giving  the  peremptory  instruction  to  the  jury,  can- 
not be  considered  a  part  of  the  record,  as  it  appears 
from  the  bill  itself  that  it  was  not  signed  until  the 
day  following  the  date  on  which  it  was  filed  by  the 
judge  with  the  clerk.  This  objection  has  been  cured 
subsequently  to  the  filing  of  appellee's  brief  by  the 
return  to  a  writ  of  certiorari,  issued  from  this  court 
on  June  20,  1917,  which  shows  that  such  bill  of  ex- 
ceptions was  in  fact  filed  in  the  office  of  the  clerk 
of  the  Dearborn  Circuit  Court  on  November  12, 1914, 
after  it  had  been  signed  by  the  judge  trying  said 
cause.  Such  objection  therefore  requires  no  further 
consideration.    Appellee  also  claims  that  there  is  no 
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recital  in  the  transcript  that  appellant's  bill  of  ex- 
ceptions were  made  a  part  of  the  record  in  the  cause, 
bnt  in  making  this  claim  it  is  evidently  mistaken,  as 
appears  from  the  record  showing  the  filing  of  the 
same. 

Appellee  further  claims  that  appellant's  bill  of 

exceptions  No.  1,  containing  the  eyidence,  does  not 

recite  that  it  contains  all  the  evidence  given 

5.  in  the  cause,  and  that  therefore  such  evidence 
cannot  be  considered.    It  has  been  repeatedly 

held  that  this  fact  may  be  shown  either  by  a  state- 
ment in  the  bill  itself,  or  in  the  judge's  certificate 
thereto.  Ehrisman  v.  Scott  (1892),  5  Ind.  App.  596, 
32  N.  E.  867;  Jordan  v.  Muth  (1892),  6  Ind.  App.  655, 
34  N.  E.  29;  Peiree  v.  Fielder  (1891),  3  Ind.  App.  127, 
29  N.  E.  271;  Great  Council,  etc.  v.  Green  (1912),  52 
Ind.  App.  198, 100  N.  E.  472.  We  have  examined  the 
bill  of  exceptions  and  find  that  the  judge 's  certificate 
thereto  recites  the  following:  **The  foregoing  long- 
hand copy  and  transcript  of  the  evidence,  now  em- 
bodied in  the  foregoing  bill  of  exceptions,  is  hereby 
made  a  bill  of  exceptions  for  the  plaintiff  in  the  above 
entitled  cause,  and  is  hereby  certified  to  be  a  full,  true, 
and  complete  report  of  the  evidence  presented  on  said 
trial  and  contains  all  of  the  evidence  given  in  the 
trial  of  said  cause."  We  consider  this  a  substantial 
compliance  with  the  requirement  in  this  regard. 

Appellee  also  claims  that  the  assignment  of  errors 

is  joint  and  not  several  as  to  the  errors  alleged,  and 

that  the  court  must  sustain  each  assignment 

6.  in  order  that  appellant  may  prevail  on  appeal. 
An  examination  of  the  assignment  of  errors 

does  not  disclose  that  they  are  joint  as  claimed  by 
appellee.     Such  assignment  after  giving  the  court, 
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and  title  of  the  cause  states  as  foUows:  **The  appel- 
lant says  there  is  manifest  error  prejudicial  to  ap- 
pellant in  the  judgment  and  proceedings  in  this  cause 
in  this:*'  Here  follow  five  separate  and  distinct 
assignments  of  error,  separately  stated  and  num- 
bered, no  one  of  which  calls  in  question  more  than 
one  ruling  of  the  court.  We  hold  that  the  assign- 
ments are  several  and  not  joint  as  contended  by  ap- 
pellee. 

When  we  come  to  consider  the  record  on  the  merits 

of  the  questions  raised  by  appellant,  we  find  that  she 

has  waived  her  first  and  second  assignments 

7.  of  error,  relating  to  the  action  of  the  court  in 
striking  out  certain  interrogatories,  by  not 

showing  that  she  reserved  any  exception  to  the 
court's  ruUng  thereon,  and  in  not  otherwise  present- 
ing the  same  in  her  brief.  The  third  assignment  of 
error  is  based  on  the  action  of  the  court  in  overruling 
appellant's  motion  for  a  new  triaL  Several  reasons 
are  assigned  therein,  which  we  shall  consider  in  their 
order  as  stated. 

The  first  of  such  reasons  relate  to  the  action  of  the 

court  in  sustaining  appellee's  motion  for  a  peremp^ 

tory  instruction.   This  action  of  the  court  does 

8.  not  constitute  reversible  error,  since  the  mere 
sustaining  of  such  motion  worked  no  injury  to 

appellant,  but  the  substantial  and  available  error,  if 
any,  was  in  instructing  the  jury  to  find  in  favor  of 
appellee.  Getchel  v.  Chicago  Junction  R.  Co.  (1902), 
29  Ind.  App.  410,  64  N.  E.  618. 

The  second,  third,  fourth,  and  fifth  reasons  relate 
to  the  action  of  the  court  in  giving  the  jury  a  per- 
emptory instruction  to  return  a  verdict  for  appellee. 
The  sixth  alleges  that  the  verdict  of  the  jury  is  not 
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sustained  by  sufficient  evidence,  and  the  seventh  al- 
leges that  the  verdict  is  contrary  to  law.  These  sev- 
eral reasons  for  a  new  trial,  in  so  far  as  they  are 
properly  assigned  and  presented,  in  their  final  analy- 
sis present  the  same  question,  viz.:  Did  the  trial 
court  err  in  peremptorily  instructing  the  jury  to  re- 
turn a  verdict  for  appellee? 

< 

It  is  well  settled  that  a  trial  court  is  only  authorized 

to  direct  a  verdict  in  favor  of  a  defendant  in  an 

action  where  there  is  an  entire  lack  of  evidence 

9.  on  some  essential  phase  of  the  case  necessary 
to  a  recovery.  [Where  a  motion  is  made  for 
such  a  verdict,  it  is  for  the  court  to  say  whether  thpre 
is  any  evidence  to  support  each  material  issue  or  fact, 
and  if  there  is  such  evidence,  its  weight  or  probative 
value  is  for  the  jury,  and  not  for  the  court.  If  there 
is  conflict  in  the  evidence,  so  much  thereof  as  is  favor- 
able to  the  party  making  such  motion  is  deemed  with- 
drawn, for  the  purpose  of  deciding  the  question  pre- 
sented by  the  motion,  and  the  court  will  consider  only 
the  evidence,  if  any,  favorable  to  the  opposite  party. 
Jackson  Hill  Coal,  etc.,  Co.  v.  Bales  (1915),  183  Ind. 
276,  108  N.  E.  962;  Sullivan  v.  Indiam^polis,  etc.. 
Traction  Co.  (1913),  55  Ind.  App.  407, 103  N.  E.  860; 
Bemiett  v.  Chicago,  etc.,  R.  Co.  (1911),  50  Ind.  App. 
264,  98  N.  E.  192. 

Appellant  claims  that  there  was  evidence  which  at 
least  tended  to  support  every  material  fact  alleged  in 
her  complaint,  and  that  the  directed  verdict,  there- 
fore, was  unauthorized,  while  appellee  contends  that 
there  was  no  evidence  to  establish  certain  material 
facts  necessary  for  a  recovery,  and  the  verdict,  there- 
fore, was  properly  directed. 

We  shall  first  consider  the  evidence  on  the  allega- 
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tions  of  the  complaint^  as  to  the  existence  of  next 
of  kin  on  which  appellee  raises  a  question.  Each 
paragraph  of  the  complaint  contains  the  following 
averments:  *^That  said  decedent  left  surviving  him 
three  aunts,  sisters  of  his  deceased  mother,  who  were 
dependent  upon  him  for  support.  That  said  surviv- 
ing dependent  aunts  of  said  decedent  were  and  are 
named  as  follows,  Melissa  Smith,  Sophia  Smith,  Su- 
sie E.  Smith,  the  last  named  being  the  plaintiff  in 
this  action,  and  said  surviving  aunts  of  said  decedent 
are  the  nearest  of  kin  of  said  decedent  who  were  de- 
pendent upon  him  for  support.*'  Appellee  contends 
that  under  such  allegations  it  was  necessary  for  ap- 
pellant to  prove  on  the  trial  not  only  that  such  per- 
sons were  decedent's  aunts  and  dependent  on  him 
for  support  but  also  that  they  were  his  nearest  of 
kin  thus  dependent.  On  this  point  appellee  insists 
that  there  was  no  evidence  that  decedent  did  not  leave 
dependent  grandchildren  surviving  him,  and  that 
therefore  there  was  a  total  want  of  evidence  to  estab- 
lish the  material  fact  that  such  aunts  were  the  near- 
est of  kin  dependent  on  hinj  for  support.  We  do  not 
find  that  this  identical  question  has  been,  expressly 
decided  in  this  state.  Appellee  does  not  cite  any  such 
authority,  and  our  investigation  discloses  none.  How- 
ever, there  are  some  decisions  which  throw  light  on 
the  question  under  consideration,  among  which  we 
cite  the  following:    Damages  recovered  imder  §285 

Bums  1914,  Acts  1899  p.  405,  inures  to  the 
10.   exclusive  benefit  of  the  widow  or  widower,  and 

children,  if  any,  or  next  of  kin.  If  no  such  per- 
sons exist,  the  action  cannot  be  maintained,  and  hence 
the  existence  of  some  such  beneficiary  must  be  alleged 
and  proved.    Stewart,  Admr.,  v.  Terre  Haute,  etc.. 
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R.  Co.  (1885),  103  Ind.  44,  2  N.  E.  208;  Chicago,  etc., 
R.  Co.  V.  LaPorte  (1904),  33  Ind.  App.  691,  71  N.  E. 
166;  Wabash  R.  Co.  v.  CregoM,  Admr.  (1899),  23  Ind. 
App.  1,  54  N.  E.  767.  It  is  unnecessary  to  name  the 
persons  entitled  to  such  damages,  but  it  will  be 

11.  sufficient  to  allege  and  prove  the  existence  of 
such  persons.     Indianapolis,  etc.,  R.  Co.  v. 

Keeley*s  Admr.  (1864),  23  Ind.  133;  Jeffersonville, 
etc.,  R.  Co.  V.  Hendricks,  Admr.  (1872),  41  Ind.  48; 
Commercial  Club,  etc.  v.  HUliker  (1898),  20  Ind. 
App.  239,  50  N.  E.  578.  The  failure  to  name  in  the 
complaint  certain  persons  who  are  entitled  to 

12.  share  in  such  damages  does  not  prevent  them 
from  participating  in  the  distribution  of  the 

same.    Duzan  v.  Myers  (1902),  30  Ind.  App.  227,  65 

N.  E.  1046,  96  Am.  St.  341.    The  fact  that  certain 

persons  are  named  in  the  complaint  as  next  of 

13.  kin  who  are  not  such  within  the  meaning  of  the 
statute,  does  not  deprive  an  administrator  of 

his  right  to  maintain  the  action  for  the  benefit  of 

those  who  are  proper  beneficiaries.    Clore  v.  Mcln- 

tire,  Admr.  (1889),  120  Ind.  262,  22  N.  E.  128.    The 

widow,  children,  and  next  of  kin  are  not  par- 

14.  ties.     They  have  no  right  to  be  parties,  and 
cannot    compromise    or    control    the    action. 

Cleveland,  etc.,  R.  Co.  v.  Osgood  (1905),  36  Ind.  App. 

34, 73  N.  E.  285;  Yelton,  Admr.,  v.  Evansville,  etc.,  R. 

Co.  (1893),  134  Ind.  414, 33  N.  E.  629,  21  L.  R.  A.  158. 

It  therefore  appears  that  in  an  action  under 

15.  §285,  supra,  brought  for  the  benefit  of  depend- 
ent next  of  kin,  it  is  only  necessary  to  allege 

such  facts  on  that  subject  as  will  show  that  some  one 
or  more  of  such  beneficiaries  exist. 

The  identity  of  such  beneficiaries  only  becomes 


412  APPELLATE  COURT  OF  INDIANA, 

fimith,  Admx.,  v.  Cleveland,  etc.,  R;  Go. — 67  Ind.  App.  397. 

important  in  determining  the  amonnt  of  damages, 
but  such  proof  can  be  made  under  allegations 

16.  of  their  existence  made  in  general  terms.  If 
next  of  kin  are  named  or  proved  who  are  not 
beneficiaries  within  the  meaning  of  the  statute, 

17.  no  harm  results  to  the  defendant  charged,  un- 
less the  damages  of  such  alleged  beneficiaries 
are  greater  than  the  damages  of  the  real  bene- 

18.  ficiaries.  In  that  -event  their  existence  and 
amount  of  damages  sustained  is  a  proper  mat- 
ter of  defense.  If  beneficiaries  are  named  in  the  com- 
plaint, or  proof  is  made  thereof  under  a  complaint  in 
general  terms,  the  distribution  is  not  limited  to  the 
persons  so  named  or  proved,  but  will  be  distributed  to 
the  persons  actually  entitled  to  receive  the  same  un- 
der the  statute,  even  to  the  exclusion  of  the  persons 
so  named  or  proved.  Such  questions  are  for  the 
subsequent  determination  of  the  court  having  probate 
jurisdiction.  Duzan  v.  Myers,  supra;  Missouri,  etc., 
R.  Co.  V.  Barher  (1890),  44  Kan.  612,  24  Pac.  969, 
cited  with  approval  in  the  case  of  Chicago,  etc.,  iJ. 
Co.  V.  LaPorte,  supra. 

Appellee  also  contends  that  the  evidence  shows 
that  the  three  beneficiaries  named  in  the  complaint 
and  the  decedent  were  conducting  a  business  together 
in  pursuance  of  a  contract,  under  such  circumstances 
as  to  preclude  a  recovery  by  reason  of  a  failure  to 
show  that  such  maiden  aunts  were  dependent  on  de- 
cedent, within  the  meaning  of  the  statute.  We  do 
not  consider  the  evidence  on  this  .point  of  such  a 
character  as  to  require  the  court  to  say,  as  a  matter 
of  law,  that  their  relations  were  purely  contractuaL 
It  was  of  such  a  character  that  the  jury,  after  weigh- 
ing the  evidence,  might  have  concluded  that   such 
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aunts  surfered  a  pecuniary  loss  in  being  deprived  of 

decedent's  services.    Smith  v.  Michigan  Cent.  R.  Co. 

(1904),  35  Ind  App.  188,  73  N.  E.  928 ;  Henry  v.  Pren- 

dergast  (1912),  51  Ind.  App.  43,  94  N.  E.  1015. 

19.  We  therefore  conclude  that  proof  of  the  non- 
existence of  grandchildren  or  other  next  .of  kin 
was  not  necessary  to  a  recovery,  and  that  the  evidence 
given  with  reference  to  the  relationship  and  depend- 
ency of  the  aunts  named  required  the' issue  thereon 
to  be  submitted  to  the  jury,  I  there  was  evidence  on 
all  other  material  allegations.  It  will  be  noted  that 
in  this  case  there  was  no  evidence  of  any  dependent 
next  of  kin,  other  than  those  named  in  the  complaint. 
If  appellant  has  sought  to  recover  on  proof  of  other 
dependent  next  of  kin  in  addition  to,  or  to  the  exclu- 
sion of  those  named,  a  different  question  might  have 
arisen  which  we  need  not  consider  here.  Quincy  Coal 
Co.  V.  Hood,  Admr.  (1875),  77  111.  68;  Chicago,  etc., 
R.  Co.  V.  LaPorte,  supra. 

We  shall  now  consider  whether  there  was  such  evi- 
dence on  the  allegations  of  i^egligence,  on  the  part  of 
appellee,  as  authorized  the  giving  of  such  peremptory 
instruction.  The  evidence  introduced  on  the  trial 
tended  to  establish  the  following  facts :  That  at  the 
time  of  the  acts  mentioned  in  the  complaint,  and  for 
a  long  time  prior  thereto,  appellee  had  maintained  a 
double  track  through  the  station  of  Guilford,  Indiana, 
extending  in  an  easterly  and  westerly  direction ;  that 
the  east-bound  trains  were  operated  on  the  south 
track,  and  the  west-bound  trains  were  operated  on  the 
north  track ;  that  the  depot  at  said  station  was  located 
on  the  north  side  of  said  double  track,  and  a  cinder 
platform  was  maintained  on  the  south  side  thereof, 
which  was  used  in  receiving  and  discharging  freight 
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and  passengers  on  trains  coming  from  the  west  and 
going  toward  the  east ;  that  said  railroad  tracks  are 
much  curved  both  to  the  east  and  west  of  said  sta- 
tion, and  pass  through  deep  cuts  and  between  high 
hills,  so  as  to  obstruct  the  view  of  approaching  trains ; 
that  when  an  east-bound  train  was  standing  on  said 
south  track,  it  cut  off  the  view  of  a  west-bound  train 
on  the  north  track,  so  that  it  could  not  be  seen  by  a 
person  standing  on  such  track  at  the  station  until 
it  was  within  450  or  500  feet ;  that  it  was  the  custom 
at  such  time,  and  had  been  for  many  years  prior 
thereto,  for  passengers  and  shippers,  who  used  the 
east-bound  trains  of  appellee  for  transportation, 
to  cross  said  double  track  at  such  station  to 
enter  said  trains  and  to  deliver  and  receive  their 
shipments;  that  at  times  such  patrons  of  appellee 
would  pass  around  the  ends  of  such  trains  for  such 
purpose ;  that  appellee  had  knowledge  of  such  custom, 
and  had  constructed  a  walkway  across  said  tracks 
at  said  station  to  facilitate  its  patrons  therein;  that 
said  west-bound  train  usually  passed  said  east-bound 
train  west  of  the  station  of  Guilford,  but  that  it  was 
behind  time  on  this  occasion,  and  that  its  operators 
should  have  anticipated  that  said  east^'bound  train 
might  be  at  such  station  discharging  passengers  when 
it  passed  the  same.  It  was  also  in  evidence  that  ai>- 
pellee  had  theretofore  established  the  following  rule 
for  the  operation  of  its  trains,  which  was  in  force 
at  the  time  of  the  injury  to  appellant's  decedent: 

^^  Trains  must  use  caution  in  passing  a  train 
receiving  and  discharging  passengers  at  a  sta- 
tion, and  must  not  pass  between  it  and  the  plat- 
form at  which  the  passengers  are  being  received 
or  discharged,'* — 
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but  that  appellee  had  construed  such  rule  as  not  ap- 
plying at  the  station  of  Guilford,  Indiana,  for  the 
reason  that  passengers  were  received  and  discharged 
from  the  east-bound  trains  on  the  south  side  of  the 
east-bound  track,  and  not  between  the  east-bound 
track  and  the  west-bound  track. 

There  was  evidence  from  which  the  jury  might  have 
concluded  that  the  passengers  from  the  east-bound 
train  on  the  occasion  decedent  was  killed  were  in 
fact  being  discharged  on  the  platform  on  the  north 
side  of  the  double  track,  adjacent  to  the  depot,  by 
being  first  required  to  alight  on  the  cinder  platform 
on  the  south  side,  and  from  thence  to  cross  over  such 
double  track  to  the  platform  on  the  north  side,  in 
order  to  reach  the  depot;  that  such  platform  on  the 
north  side,  therefore,  was  the  actual  place  of  dis- 
charge, notwithstanding  such  indirect  or  circuitous 
route. 

It  is  apparent  that  the  first  part  of  said  rule  added 
nothing  to  the  duty  of  appellee,  not  already  imposed 

by  the  common  law,  but  the  latter  part  thereof 
20*   enjoined  a  specific  act  of  caution,  under  the 

conditions  named,  which  might  or  might  not 
be  the  same  degree  of  care  required  by  the  common 
law,  depending  on  whether  or  not  the  conditions  and 
circumstances  existing  at  said  time  and  place  were 
such  that  the  ordinary  care  required  by  the  common 
law  would  require  such  train  to  stop.     Such  rule, 

therefore,  was  applicable  at  said  station  of 
21.    Guilford.    However,  the  violation  of  such  rule 

would  be,  in  no  event,  negligence  per  se,  but 
was  proper  as  an  item  of  evidence  tending  to  show 
the  degree  of  care  recognized  by  appellant  as  ordi- 
nary care,  under  the  conditions  specified  in  such  rule. 
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Under  the  undisputed  evidence  it  was  clearly  the 

duty  of  appellee's  servants  operating -said  west-bound 

train,  under  the  common  law  as  well  as  such 

22.  rule,  to  have  used  reasonable  care  to  ascertain 
if  such  train  was  at  such  station  discharging 

passengers  at  such  time  and,  if  so,  to  have  observed 
such  rule  and  used  such  reasonable  care  as  might  be 
necessary  for  the  protection  of  any  person  lawfully 
using  such  track  at  the  station  at  such  time.  Manion 
V.  Lake  Erie,  etc.,  R.  Go.  (1907),  40  Ind.  App.  569, 
80  N.  E.  166;  Virgin  v.  Lake  Erie,  etc.,  R.  Co.  (1913), 
55  Ind.  App.  216,  101  N.  E.  500;  Pittsburgh,  etc.,  R. 
Co.  V.  Lynch  (1908),  43  Ind.  App.  177,  87  N.  E.  40; 
Cleveland,  etc.,  R.  Co.  v.  MUes  (1903),  162  Ind.  646, 
70  N.  E.  985.     What  constitutes  reasonable 

23.  care  depends  upon  the  circumstances,  and  naay 
reqtiire  constant  outlook,  after  the  place  of  pos- 
sible danger  is  visible,  the  giving  of  warning  signals, 
and  reduction  in  speed,  or  even  stopping  the  trains, 
in  order  to  discharge  the  duty  imposed. 

The  evidence  is  conflicting  as  to  the  rate  of  speed 
at  which  such  west-bound  train  was  going  when  it 
reached  Guilford  station.  Some  witnesses  placed  it 
as  fast  as  sixty  miles  per  hour.  The  evidence  is  also 
conflicting  as  to  when  the  steam  was  shut  off  and  the 
brakes  applied,  if  at  all;  what  warning  signals  were 
given  and  where  given,  if  any.  In  order  for  the 
trial  court  to  determine  the  facts  involved,  it 

24.  would  have  been  necessary  to  weigh  the  evi- 
dence, which  it  cannot  do  in  order  to  direct  a 
verdict.   We  therefore  conclude  that  there  was 

25.  not  such  a  want  of  evidence  as  to  the  acts  of 
negligence  charged  as  to  warrant  the  court  in 

directing  a  verdict  in  favor  of  appellee.    Appellee 
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further  contends  that  the  court  below  was  required 
to  direct  a  verdict  in  its  favor  becanse  the  evidence 
showed  that  appellant's  decedent  was  gnilty  of  neg- 
ligence contributing  to  his  own  injury.  In  this  con- 
tention we  do  not  concur.  It  should  be  remembered 
that  in  actions  of  this  kind  it  is  not  necessary 

26.  for  the  plaintiff  to  allege  or  prove  the  want  of 
contributory  negligence  on  the  part  of  the 

plaintiff  or  on  the  part  of  the  person  for  whose  in- 
jury or  death  the  action  is  brought,  but  contributory 
negligence  on  the  part  of  the  plaintiff  or  such  other 
person  is  a  matter  of  defense.  ^362  Bums  1914,  Acts 
1899  p.  58.  As  a  rule,  it  is  a  question  for  the  jury, 
and  only  becomes  a  question  of  law  for  the  court 
when  the  circumstances  are  such  that  but  one 

27.  inference  can  be  drawn  by  reasonable  minds 
with  reference  to  the  plaintiff's  conduct  upon 

the  particular  occasion.  If  there  be  evidence  indicat* 
ing  contributory  negligence,  no  matter  what  its 
weight  or  character,  still  a  court  would  not  be  justi- 
fied in  directing  a  verdict  against  a  plaintiff  on  that 
account,  if,  in  fact,  there  is  evidence  to  the  contrary, 
although  it  may  apparently  be  overborne  by  other 
evidence  more  convincing.  Beaning  v.  South  Bend 
Electric  Co.  (1909),  45  Ind.  App.  261,  90  N.  E.  786. 
In  this  case  there  was  some  evidence  to  indicate  that 
appellant's  decedent  had  been  a  shipper  on  appel- 
lee's road  from  the  station  in  question  for  many 
years ;  that  on  the  day  he  met  his  death  he  had  gone 
to  such  station  to  ship  a  case  of  eggs  on  appellee's 
road ;  that  he  crossed  from  the  depot  over  the  double 
track  to  the  cinder  platform,  and  deposited  his  case 
of  eggs,  and  then  recrossed  the  double  track  to  the 
depot;  that  he  was  preparing  to  return  home  when 
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he  learned  the  east-bound  train  was  coming,  and  de- 
cided to  wait  for  a  milk  can  he  was  expecting  on 
such  train ;  that  as  such  train  approached  he  stepped 
out  on  the  north  track  where  he  stood  talking  to  one 
Buchanan ;  that  just  as  said  train  was  coming  in  Bu- 
chanan passed  on  over  to  the  cinder  platform  and 
decedent  went  back  to  the  platform  at  the  depot; 
that  he  stood  on  such  platform  until  the  east-bound 
train  was  about  to  depart  and  then  started  to  cross 
over  said  double  track  to  the  cinder  platform  for  his 
milk  can;  that  when  he  reached  the  north  track  he 
stopped  for  such  train  to  pull  by  and  while  so  doing 
he  called  to  an  acquaintance  on  the  moving  train, 
waved  to  him,  and  was  struck  and  killed  in  an  eflFort 
to  leave  said  north  tracL 

Under  such  circumstances  said  decedent  would  not 

have  been  a  trespasser,  merely  loitering,  as  suggested 

by  appellee,  but  would  rightfully  be  on  such 

28.  premises,  bound,  however,  to  exercise  reason- 
able care  for  his  own  safety  commensurate 
with  the  dangers  of  which  he  had  either  actual 

29.  or  constructive  knowledge.  Mere  absence  of 
evidence  of  the  exercise  of  such  care  would  not 

authorize  a  directed  verdict  for  appellee,  but  only 
such  affirmative  evidence  as  would  impel  but  one  in- 
ference— ^that  of  contributory  negligence  when  con- 
sidered by  reasonable  minds.  Such  care  required  the 
decedent  to  use  reasonable  diligence  and  caution  to 
protect  himself  from  all  dangers  arising  from  the 
operation  of  passing  trains  on  said  north  track 

30.  in  a  prudent  and  proper  manner,  and  in  such 
other  manner  as  may  have  been,  or  could  have 

been,  known  to  him  by  the  exercise  of  ordinary  care 
under  the  circumstances ;  but  he  was  not  required  to 
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use  such  unusual  and  extraordinary  care  as  would  bef 
necessary  for  his  protection  from  dangers  arising 
from  the  operation  of  passing  trains  in  a  reckless  or 
otherwise  negligent  manner  of  which  he  had  no  knowl- 
edge, either  actual  or  constructive,  in  time  to  escape. 
The  evidence  is  such  that  the  jury  might  have  found, 
if  it  had  been  permitted  to  weigh  the  evidence,  that 
the  train  which  killed  decedent  was  being  negligently 
operated  by  reason  of  excessive  stfted  and  want  of 
proper  signals,  under  the  existing  circumstances,  but 
there  is  no  evidence  that  the  decedent  knew  that  such 
train  was  being  so  operated,  and  no  evidence  from 
which  such  an  inference  could  be  properly  drawn. 
He  cannot  be  held  to  be  at  fault  for  failing  to  antici- 
pate negligence  on  the  part  of  appellee.    In 

31.  fact  he  had  a  right  to  assume,  in  the  absence 
of  knowledge  or  warning  to  the  contrary,  that 

appellee's  trains  would  not  be  operated  at  excessive 
speed,  and  without  due  signals,  or  in  any  other  neg- 
ligent manner.  Indianapolis  Street  R.  Co.  v.  Hoff- 
man (1907),  40  Ind.  App.  508, 82  N.  E.  543 ;  Louisville, 
etc.,  Traction  Co.  v.  Lottich  (1915),  59  Ind.  App.  426, 
106  N.  E.  903 ;  Indiana  Union  Traction  Co.  \.  Cauld- 
well  (1915),  59  Ind.  App.  513, 107  N.  E.  705. 

The  evidence  in  this  case  was  conflicting  as  to  the 

care  used  in  operating  the  train  in  question,  both  as 

to  speed  and  signals,  and  the  jury  might  have 

32.  found,  on  weighing  the  evidence,  that  the  de- 
cedent was  rightfully  on  the  track  and  used 

reasonable  care  for  his  own  safety  as  against  all 
known  danger,  or  danger  which  he  might  reasonably 
have  anticipated  or  known  by  the  exercise  of  due 
care,  but  notwithstanding  such  care  he  was  killed  be- 
cause of  the  reckless  and  consequently  negligent  man- 
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ner  in  which  appellee  operated  its  train  under  the 
existing  circumstances.  The  question,  therefore,  was 
one  of  fact  for  the  jury,  and  not  one  of  law  for  the 
court. 

The  eighth  and  ninth  reasons  assigned  for  a  new 
trial  need  not  he  considered,  since  they  are  fully  cov- 
ered by  our  conclusion  with  reference  to  other  rea- 
sons already  determined. 

The  tenth  andieleventh  reasons  assigned  for  a  new 
trial  call  in  question  the  action  of  the  court  in  exclud- 
ing certain  oral  evidence  offered  by  the  wit- 

33.  ness  Harry  Huddleston.  The  particular  ques- 
tion asked  was  as  follows :  '^I  wish  you  would 
state  to  the  jury  if  you  know,  what  kind  of  a  farmer 
Mr.  Hiett  was  prior  to  his  death  f  The  offer  to 
prove  was  as  follows:  ^'The  plaintiff  expects  to 
prove  in  answer  to  the  question  that  Frank  Hiett, 
deceased,  was  an  industrious  farmer,  a  good  producer 
from  the  farm,  and  an  experienced  scientific  farmer. ' '  . 
The  court  sustained  an  objection  to  the  question,  and 
in  so  doing  committed  error.  One  of  the  questions 
at  issue  was  the  amount  of  damages  sustained  by  the 
alleged  next  of  kin  on  account  of  decedent's  death. 
There  was  evidence  tending  to  show  that  he  lived 
with  certain  next  of  kin  in  a  common  family  on  a  farm 
they  owned  jointly,  and  from  which  a  fund  was  pro- 
duced  from  which  all  lived  as  such  family;  that  in 
this  way  he  rendered  valuable  services  to  such  next 
of  kin,  of  which  they  were  deprived  by  his  death  to 
their  damage.  Under  such  circumstances  the  offered 
evidence  was  clearly  competent,  and  it  was  error  to 
exclude  it,  since  the  loss  would  be  greater  if  he  was 
an  industrious  and  experienced  farmer,  than  it  would 
be  if  he  was  indolent  and  a  mere  novice.    Pittsburgh^ 
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etc.,  R^Co.  V.  Parish  (1901),  28  IncL  App.  189,  62  N.  E. 
514,  91  Am.  St.  120.  We  therefore  conclude  that  the 
court  erred  in  overruling  appellant's  motion  for  a 
i»ew  trial. 

The  fourth  and  fifth  assignments  of  error  relate  to 

the  action  of  the  court  in  rendering  judgment  against 

the  estate  of  appellant's  decedent  for  costs, 

34.  and  in  overruling  her  motion  to  modify  such 
judgment  with  reference  thereto.    The  courts 

have  held  that  a  motion  to  modify  is  the  proper  pro- 
cedure to  correct  an  erroneous  judgment,  and  that 
such  motion  must  be  made  to  present  any  such  ques- 
tion on  appeal.  Migatz  v.  Stieglitz  (1905),  166  Ind. 
361,  77  N.  E.  400;  Home  Brewing  Co.  v.  Johnson 
(1907),  41  Ind.  App.  44,  83  N.  E.  358. 

The  question  presented  by  the  motion  of  appellant 

to  modify  the  judgment  as  to  costs  is  as  to  the  right 

of  a  courf  to  adjudge  that  the  costs  in  a  suit 

35.  brought  by  an  administrator  for  the  death  of 
his  decedent  caused  by  the  wrongful  acts  or 

omissions  of  another  under  ^285  Bums  1914,  supra, 
be  paid  from  the  estate  of  such  decedent,  where  such 
adnwnistrator  is  defeated  in  such  action.  Our  con- 
clusion is  that  the  court  has  no  such  authority,  and 
that  error  was  committed  in  overruling  appellant's 
motion  to  modify  the  judgment  in  this  case  in  that 
regard. 

This  exact  question  does  not  seem  to  have  been  pre- 
sented to  this  or  the  Supreme  Court  in  many  cases, 
but  we  find  that  it  has  been  decided  against  appellee 's 
contention  in  the  case  of  Brooks  v.  Muncie,  etc..  Trac- 
tion Co.  (1911),  176  Ind.  298,  95  N.  E.  1006.  That 
was  a  case  of  the  same  nature  as  the  one  at  bar,  where 
an  administlrator  brought  suit  for  the  alleged  neg- 
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ligent  killing  of  his  decedent.  The  jury  returned  a 
verdict  for  the  defendant  and  judgment  was  rendered 
thereon  in  the  following  form:  **It  is  therefore  con- 
sidered by  the  court  that  plaintiff  take  nothing  by  hifi 
action  herein,  and  that  defendant  have  and  recover  of 
and  from  the  plaintiff  its  costs  in  this  behalf  laid  out 
and  expended,  taxed  at  $ .^^  The  plaintiff  ap- 
pealed, and  asserted  that  the  assets  of  decedent's 
estate  are  not  liable  for  costs,  as  such  estate  has  no 
interest  whatever  in  the  result  of  such  suit,  and  that 
judgment  cannot  be  properly  rendered  against  the 
estate  for  such  costs.  The  court  in  passing  upon  this 
question  said  on  page  307 :  *  *  This  action  was  brought 
under  §285  Burns  1908,  Acts  1899  p.  405,  by  the  ad- 
ministrator, for  the  exclusive  benefit  of  decedent's 
widow.  The  judgment  is  not  a  lien  on  the  assets  of 
decedent's  estate,  but  is  against  the  plaintiff  suing  in 
the  capacity  provided  for  in  §285,  supraJ'  Here  the 
Supreme  Court,  in  effect,  holds  that  the  judgment 
was  in  proper  form  in  being  rendered  against  the 
plaintiff  in  his  trust  capacity,  being  the  capacity  in 
which  he  sued,  but  that  it  did  not  follow,  by  the  form 
of  such  judgment,  that  the  assets  of  such  estate  were 
liable  for  the  payment  of  such  costs,  by  expressly 
holding  that  the  judgment  is  not  a  lien  on  the  assets 
of  decedent's  estate.  There  is  nothing  unreasonable 
or  inconsistent  in  such  a  holding.  The  administrator 
of  the  estate  of  a  decedent  who  has  met  his  death 
through  the  negligence  of  another,  while  serving  in 
the  single  capacity  of  administrator,  has  duties  to 
perform  in  two  separate  and  distinct  capacities,  one 
being  to  administer  the  personal  estate  possessed  by 
decedent  at  the  time  of  his  death,  and  the  other  being 
to  prosecute  an  action  for  damages  on  account  of  such 
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negligent  killing  under  §285  Bums  1914,  supra,  and 
distribute  the  proceeds  derived  therefrom  in  accord- 
ance therewith.  Such  proceeds  cannot  be  used  to  pay 
the  debts  of  decedent  or  the  liabilities  of  his  estate; 
neither  can  the  assets  of  the  estate  be  used  to  pay  the 
costs  made  in  the  prosecuting  of  such  statutory  pro- 
ceedings.   In  any  case,  when  an  administrator  sues 

in  his  trust  capacity,  judgment  should  be  ren- 
36.   dered  against  him  in  such  capacity  for  costs 

where  he  fails  in  such  action.  Such  costs,  how- 
ever, should  be  paid  from  the  f unds^  in  his  hands  be- 
longing to  that  branch  of  his  trust  to  which  such  suit 
pertained,  and  if  there  be  no  funds  in  that  branch  of 
his  trust,  such  costs  must  remain  unpaid,  as  in  case 
of  any  insolvent  litigant,  since  they  cannot  be  charged 
to  the  administrator  personally.  Evcms,  Admx.,  v. 
Newland  (1870),  34  Ind.  112;  Cavanaugh,  Admr.,  v. 
Toledo,  etc.,  R.  Co.  (1874),  49  Ind.  149.  Any  other 
construction  would  work  manifest  injustice  in  many 
instances  against  creditors,  and  against  heirs  and  leg- 
atees, who  were  not  entitled  to  recover  under  §285, 
supra.  Illustrations  of  this  will  readily  occur  on  re- 
flection. The  case  of  Lake  Erie,  etc.,  R.  Co.  v.  Char- 
man  (1903),  161  Ind.  95,  67  N.  E.  923,  supports  the 
conclusion  we  have  reached.  The  question  under  con- 
sideration by  the  court  in  that  case  was  as  to  the  com- 
petency of  a  party  to  testify  as  a  witness,  rather  than 
the  determination  of  a  question  of  costs,  but  the  rea- 
soning is  pertinent,  as  the  court  gives  as  a  reason 
for  the  competency  of  the  witness  in  question  the  fact 
that  in  actions  brought  under  §285,  supra,  the  assets 
of  an  estate  are  not  liable  for  costs  or  other  charges 
accruing  therein,  and  under  no  circumstances  can 
judgment  be  rendered  against  an  estate  therefor.  Ap- 
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pellee  cites  the  case  of  Bruning  v.  Golden  (1902),  159 
Ind.  199,  64  N.  E,  657,  in  support  of  Ms  contention, 
but  that  case  differs  in  an  essential  point  from  the 
one  at  bar,  in  this,  that  the  costs  in  that  case  did  not 
grow  out  of  an  action  prosecuted  under  §285,  supra, 
but  out  of  an  action  involving  assets  alleged  to  have 
been  left  by  decedent  at  the  time  of  his  death.  In 
view  of  what  we  have  already  said  the  difference  is 
ob\dous,  and  the  case  cited  does  not  support  appel- 
lee's contention.  Appellee  also  cites  the  case  of  Chi- 
cago, etc.,  R.  Co.  V.  Harshman,  Admr.  (1898),  21  Ind. 
App.  23,  51  N.  E.  343,  in  support  of  his  contention. 
That  case  was  decided  in  1898,  while  the  case  of 
Brooks  V.  Muncie,  etc..  Traction  Co.,  supra,  was  de- 
cided by  the  Supreme  Court  in  1911,  and  impliedly 
overrules  the  same,  in  so  far  as  there  is  conflict  be- 
tween the  two  decisions  on  the  question  of  costs. 

Judgment  reversed,  and  cause  remanded,  with  in- 
structions to  sustain  appellant's  motion  for  a  new 
trial. 

Note. — ^Reported  iq  117  N.  E.  354.  Master  and  servant:  viola- 
tion by  serv&nt  of  rule  adopted  by  railroad  company  for  protection 
of  the  public,  as  evidence  of  negligence  toward  a  member  of  the 
pubUc,  8  L.  R.  A.  (N.  S.)  1063.  See  under  (9)  38  Gyc  1586,  1577; 
(10)  17  0.  J.  1215,  1285,  1286;  (11)  17  C.  J.  1285,  1286,  1301;  (12) 
17  C.  J.  1287;  (13)  17  C.  J.  1286;  (14)  17  C.  J.  1260,  1271;  (15) 
17  C.  J.  1285;  (16)  17  C.  J.  1285,  1301;  (17)  17  C.  J.  1240;  (18) 
17  C.  J.  1226,  1287;  (19)  17  C.  J.  1301;  (20)  33  Cyc  808;  (21)  33 
Cyc  808,  881;  (22)  33  Cyc  806;  (23)  33  Cyc  808;  (24)  38  Cyc  1587; 
(25)  33. Cyc  896;  (26)  17  C.  J.  1283;  (27)  17  C.  J.  1311;  (28)  33 
Cyc  844;  (30)  33  Cyc  844;  (31)  33  Cyc  836,  837;  (32)  33  Cyc  904; 
(33)  17  C.  J.  1328;  (34)  3  C.  J.  874;  (35)  18  Cyc  1095;  (36)  18 
Cyc  1095. 
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'Reed,  Exbcutrix^  v.  Fabmebs  Bank  of  Fbakkfobt. 

[No.  9,508.    FUed  April  12,  1018.] 

1.  Afpeal. — Presenting  Questions  for  Review. — Assignment  of 
Error. — Ruling  on  Motion  to  Dismiss, — ^No  questioii  is  presented 
for  review  as  to  the  trial  court's  oyerrullng  defendant's  motion 
to  dismiss  the  complaint  as  to  her  where  sndi  mling  is  not  chal- 
lenged by  any  assignment  of  error,    p.  428. 

2.  Abatement  and  Revival. — Executors. — Substitution  in  Suit. — 
Voluntary  Appearance. — Statutes. — Section  2829  Bums  1914, 
{2311  R.  S.  1881,  providing  that  no  action  shall  be  brought  by 
complaint  and  siunmons  against  any  executor  on  contract,  etc., 
has  no  application  to  a  case  where  suit  was  not  brought  against 
an  executrix,  but  against  her  deceased  husband  prior  to  his 
death,  and  upon  her  substitution  as  the  representative  of  his 
estate,  she  appeared  to  the  action,  so  that,  under  the  provisions 
of  1318  Burns  1914,  |315  R.  8.  1881,  relating  to  service*  of  sum- 
mons, there  was  no  need  for  summons,    p.  428. 

3.  Pabtnebshif.— Action  on  Partnership  Note. — Complaint. — Suf- 
flciency, — In  an  action  on  a  partnership  note,  an  amended  para- 
graph of  complaint  averring  that  the  named  defendants  doing 
a  partnership  business  under  a  certain  firm  name  executed  the 
note,  that  the  defendant  who  signed  the  firm  name  to  the  note  by 
himself  as  manager  was  a  member  of  the  firm  and  its  manager 
with  authority  to  execute  the  note,  and  that  he  had  a  right  to 
deliver  the  instrument  to  the  payee,  was  sufficient  as  against  a 
demurrer  on  the  ground  that  the  complaint  did  not  allege  facts 
to  show  the  authority  of  such  manager  to  sign  the  firm  name 
for  the  members  thereof,    p.  429. 

4.  Pabtnebship. — Action  on  Partnership  NotC'^^omplaint. — Suf- 
flciency. — Averment  as  to  Partnership  Assets. — ^In  an  action 
against  a  partnership  on  a  firm  note,  where  the  complaint  stated 
a  common  cause  of  action  against  all  the  members  of  the  firm, 
the  fact  that  one  of  them  died  and  thiat  the  executrix  of  his  will 
was  substituted  as  his  defendant,  since  it  did  not  affect  plaintiff's 
cause  of  action,  or  make  it  a  claim  against  the  estate  of  the 
deceased  member  of  the  partnership,  did  not  make  essential  to 
the  sufficiency  of  the  complaint  averments  showing  that  there 
were  no  partnership  assets  out  of  which  plaintiff  could  make 
its  claim  and  that  there  was  no  solvent  partner  living,    p.  430. 

5.  Appeal. — Briefs. — SuHldencg. — Abstract  Propositions  of  Law. — 
Where  appellant's  motion  for  a  new  trial  contained  a  number  of 
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separate  grounds,  and  in  her  points  and  authorities  under  the 
heading,  "On  the  Admission  of  Evidence,'*  were  stated  numerous 
general  propositions  without  applying  them  to  any  i>articular 
ground  of  the  motion,  the  briefs  did  not  comply  with  the  rules 
of  court    p.  430. 

6.  WrPNESSES. — Competency. — Transaction  wUh  Deceased. — Stat- 
ute.— In  an  action  against  a  partnership  on  a  firm  note  where 
the  executrix  of  a  deceased  partner  was  substituted  for  him  as 
a  defendant,  where,  after  one  of  the  luirtners  had  identified  an 
exhibit  tending  to  prove  the  partnership  and  testified  without 
objection  that  he  and  the  deceased  partner  had  signed  it,  the 
executrix  objected  on  the  ground  that  it  was  "an  effort  to  prove 
a  partnership  existing  between  this  defendant  and  another  de- 
fendant which  will  affect  the  rights  of  the  defendant  adminis- 
tratrix, and  for  the  reason  that  the  evidence  is  incompetent'* 
under  {521  Bums  1014,  §498  R.  S.  1881,  relating  to  competency 
of  witnesses  in  suits  in  which  an  executor  or  administrator  is  a 
party,  such  objection  was  too  late  if  directed  to  the  identification 
of  the*  instrument  and  untenable  to  the  admission  of  the  exhibit 
p.  43L 

7.  Witnesses. — Competency. — Transaction  with  Deceased. — Stat- 
utes,— In  an  action  on  a  partnership  note  where  the  executrix  of 
a  deceased  partner  was  substituted  for  him  as  a  defendant, 
testimony  of  a  surviving  partner  that  he  signed  the  firm  name 
to  the  note  by  himself  as  manager,  being  directly  antagonistic 
to  his  interest,  was  admissible  under  §526  Bums  1914,  Acts  1883 
p.  102,  excepting  from  the  provisions  of  §521  et  seq.  Bums  19H 
§498  R.  S.  1881,  relating  to  the  competency  of  witnesses  to  tes- 
tily as  to  matters  occurring  during  decedent's  lifetime,  a  party 
adverse  to  the  party  calling  him.    p.  432. 

From  Monroe  Circuit  Court;  Robert  W*  Miers, 
Judge. 

Action  by  the  Fanners  State  Bank  of  Frankfort 
against  Harriett  Reed,  executrix  of  the  last  "will  and 
testament  of  Samuel  P,  Beed,  deceased,  and  others. 
From  a  judgment  for  plaintiff,  the  named  defendant 
appeals.    Affirmed. 

Jesse  B.  Fields,  for  appellant. 
Joseph  E.  Henley  and  George  W.  Henley,  for  ap- 
pellee. 
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HoTTEL,  J. — This  is  an  appeal  by  appellant  from  a 
judgment  for  $889  in  appellee's  favor  in  an  action 
brought  by  it  in  July,  1911,  in  the  Monroe  Circuit 
Court,  on  a  note  for  $580.50  payable  to  the  order  of 
the  **  Wallace  Manufacturing  Company  *  *  *  at  * 
the  Bloomington  National  Bank,  Bloomington,  Indi- 
ana,'^  and  signed  by  **  Garrison  Brick  Company,  C.  P. 
Garrison,  Manager.*' 

The  suit  was  against  Samuel  P.  Eeed,  Charlie  P. 
Garrison  and  John  H.  Huntington.  The  complaint 
alleges  that  said  defendants  were  partners  doing 
business  under  the  firm  name  of  the  *  *  Garrison  Brick 
Company, '  *  and  that  under  such  firm  name  they  exe- 
cuted the  note  in  suit,  a  copy  of  which  is  made  part 
of  the  complaint  by  way  of  exhibit;  that  after  the 
execution  of  the  note,  and  before  the  same  became 
due,  the  Wallace  Manufacturing  Company  indorsed 
it  to  appellee.  A  copy  of  said  indorsement  is  also 
made  part  of  the  complaint  by  way  of  exhibit.  At  the 
October  term,  1912,  of  said  cojirt,  the  death  of  the 
defendant  Samuel  P.  Eeed  was  suggested;  by  the 
plaintiff  (appellee),  whereupon  the  court  ordered 
that  Harriett  Reed,  executrix  of  the  last  will  and 
testament  of  said  Samuel  P.  Beed,  deceased,  be,  and 
she  was,  made  a  defendant.  Other  proceedings  were 
had  in  said  cause  which  we  deem  it  unnecessary  to 
set  out,  and  the  same  was  continued  from  time  to 
time  imtil  October  5,  1915,  when  the  cause  was  dis- 
missed as  to  John  H.  Huntington,  and  the  case  put 
at  issue.  A  trial  by  the  court  resulted  in  a  general 
finding  in  favor  of  appellee  against  the  defendants 
Garrison  and  Reed,  executrix,  as  principals  on  said 
note,  and  that  the  Wallace  Manufacturing  Company 
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is  secondarily  liable  as  the  indorser.  Judgment  was 
rendered  accordingly. 

Beed  alone  appeals,  and  assigns  as  errors  the  fol- 
lowing rulings  of  the  trial  court:    (1)  The  complaint 
"^  of  the  appelle  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  appellant.     (2)  The 
court  erred  in  overruling  the  demurrer  of  appellant 
to  the  amended  complaint  of  appellee.    (3)  The  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 
Under  points  and  authorities  in  her  brief,  appellant 
challenges  the  action  of  the  court  in  overruling  her 
motion  to  dismiss  the  complaint  as  to  her.    It 

1.  will  be  observed  that  such  ruling  is  not  chal- 
lenged by  any  assignment  of  error,  and  hence 
is  not  presented  for  our  determination.    We 

2.  might  add  in  this  connection  that  the  only  rea- 
son suggested  by  appellant  in  her  points  and 

authorities  in  support  of  her  contention  that  the 
cause  should  have  been  dismissed  as  to  her  is  that 
furnished  by  §2829  Bums  1914,  §2311  B.  S.  1881, 
which  provides  that  no  action  shall  be  brought  by 
complaint  and  summons  against  any  executor,  admin- 
istrator, and  any  other  person  or  persons  or  his  or 
their  legal  representatives  on  contract,  etc. 

The  answer  to  this  contention  is  that  this  action 
was  not  brought  against  the  executrix^  but  against 
her  deceased  husband  before  his  death.  *  Upon  her 
substitution  as  the  representative  of  the  estate  of  the 
deceased  husband,  she  appeared  to  the  action,  and 
there  was  no  need  for  a  summons.  §318  Bums  1914, 
§315  B.  S.  1881. 

Appellant  has  not  set  out  in  her  brief  the  complaint, 
the  note  sued  on,  or  the  demurrer  to  the  complaint,  or 
the  memorandum  filed  therewith.    This  is  not  a  com- 


NOVBMBEB  TERM,  1917.  429 


Reed,  E<xrx.,  v.  Farmers  Bank,  eta — 87  Ind.  App.  426. 

pliance  with  the  rules  of  the  court,  but  under  her 
points  and  authorities  and  under  the  heading  ^^On 
Overruling  Appellant's  Demurrer  to  •  •  •  Com- • 
plaint/'  appellant  states  two  general  propositions 
which  appellee  has  in  effect  treated  as  being  a  suffi- 
cient challenge  of  the  complaint,  and  we  will  likewise 
so  treat  said  propositions.  They  are  in  substance 
as  follows:  (1)  That  such  complaint  does  not  allege 
facts  showing  the  authority  of  C.  P.  Garrison  to  sign 
said  note  as  and  for  the  members  of  the  firm  consti- 
tuting the  ^^ Garrison  Brick  Company";  and  (2)  that 
such  complaint  does  not  contain  averments  showing 
that  there  are  no  partnership  assets  out  of  which  ap- 
pellee could  make  its  claim  and  no  solvent  partner 
.  living.  * 

As  affecting  said  first  ground  of  objection,  the 

amended  complaint  contains  said  general  averment, 

indicated  supra,  that  the  defendants,  Samuel 

3.  P.  Reed,  Charlie  P.  Garrison  and  John  H. 
Huntington,  by  the  firm  name  and  style  of  the 
Garrison  Brick  Company  executed  said  note,  and  also 
the  specific  averments  as  follows :  That  C.  P.  Garri- 
son, the  person  who  signed  the  firm-  name  and  style 
of  ** Garrison  Brick  Company''  to  said  note  by  him- 
self as  manager,  is  the  same  person  as  Charlie  P. 
Garrison,  one  of  the  defendants  herein;  that  at  the 
time  said  defendant  C.  P.  Garrison  signed  the  firm's 
name  to  said  note  he  was  a  member  of  said  firm 
of  Garrison  Brick  Company,  and  was  the  manager 
thereof,  and  as  such  member  and  manager  was  au- 
thorized by  said  firm  to  sign  and  execute  said  note, 
and  that  he  was  acting  within  the  scope  of  his  au- 
thority and  within  the  scope  of  the  firm's  business, 
and  had  a  right  to  execute  and  deliver  said  note  to 
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the  payee  thereof.  These  averments^  we  think,  are 
a  complete  answer  to  appellant's  first  objection. 

In  support  of  its  second  objection,  appellant  cites 
the  case  of  Weyer  y.  Thornhurgh,  Admr.  (1860),  15 
Ind.  124.  This  case  simply  holds  that  inasmuch  as 
partnership  creditors  have  a  priority  in  the  distribu- 
tion of  partnership  assets,  and  individual  creditors 
can  only  take  the  excess,  so  individual  creditors  have 
a  priority  in  the  individual  assets,  and  partnership- 
creditors  can  only  have  distribution  of  the  surplus. 
There  is  nothing  in  the  case  tending  to  support  appel- 
lant's  said  second  proposition,  supra. 

As  before  indicated,  this  action  was  the  ordinary 
suit  on  a  note  executed  by  the  partnership.  It  was 
not  a  claim  against  the  estate  of  a  deceased  • 

4.  member  of  such  partnership,  but  a  complaint 
against  all  the  members  of  such  firm.     The 

complaint  stated  a  common  cause  of  action  against  all 
of  such  members,  and  the  fact  that  one  of  them  died 
and  that  the  executrix  of  his  will  was  substituted  as 
his  defendant  did  not  affect  appellee 's  cause  of  action 
on  said  note,  or  make  the  averments  insisted  on  by 
appellant  essential  or  necessary  thereto.  Appellant's 
right  to  have  partnership  property,  if  there  is  any, 
exhausted  before  the  property  of  the  estate  of  her 
decedent  could  have  been  reached  in  another  way. 

Appellant's  motion  for  a  new  trial  contains  sixteen 
separate  grounds.    In  her  points  and  authorities  un- 
der the  heading  **0n  the  Admission  of  Evi- 

5.  dence,"  she  states  numerous  general  proposi- 
tions without  applying  them  to  any  particular 

ground  of  said  motion.  This  was  not  a  compliance 
with  the  rules.  German  Fire  Ins.  Co.  v.  Zonker 
(1914),  57  Ind.  App.  696, 108  N.  E.  160;  Chicago,  etc., 
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R.  Co.  V.  Dinius  (1913),  180  Ind.  596,  103  N.  E.  652. 
However,  the  particular  ground  of  the  motion  for  a 
new  trial  to  which  some  of  said  propositions  were 
intended  to  be  directed  is  f airiy  inferable  from  their 
wording,  and  appellee  so  interprets  such  propositions 
and  discusses  them.  These  will  be  considered  and 
determined. 

The  first  of  said  propositions  is  as  follows:  In 
suits  in  which  an  executor  or  administrator  is  a  party, 
involving  matters  which  occurred  during  the  lifetime 
of  the  decedent,  where  a  judgment  or  allowance  may 
be  made  or  rendered  for  or  against  the  estate  repre- 
sented by  such  executor  or  administrator,  any  person 
who  is  a  necessary  party  to  the  issue  or  record,  whose 
interest  is  adverse  to  such  estate,  shall  not  be  a  com- 
petent witness  as  to  such  matters  against  such  estate. 
§521  Burns  1914,  §498  E.  S.  1881. 

Appellee  has  assumed,  and  doubtless  properly  so, 

that  this  proposition  is  directed  to  the  admission  of 

the  evidence  of  the  defendant  Garrison  in  rela- 

6.  tion  to  the  identification  of  exhibit  A.  The 
record,  however,  shows  that  Garrison  identi- 
fied  said  instrument  and  testified  without  objection 
that  he  and  Eeed  had  signed  it.  This  evidence  au- 
thorized the  admission  of  such  exhibit  as  evidence, 
provided,  of  course^  that  it  was  material.  The  ex- 
hibit, in  fact,  proved  or  tended  to  prove  the  partner- 
ship. The  appellant  at  this  point  objected  on  the 
ground  that  it  was  *  *  an  effort  to  prove  a  partnership 
existing  betwen  this  defendant  and  another  defendant 
which  will  affect  the  rights  of  the  defendant  adminis- 
tratrix, and  for  the  reason  that  the  evidence  is  incom- 
petent under  the  statute.*'  This  objection  was  wholly 
untenable,  if  directed  to  the  admission  of  the  exhibit, 
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and  if  directed  to  the  identification  of  the  instrument 
it  came  too  late.  We  might  add  that  the  signature 
to  said  instrument  was  identified  by  other  ^sinter- 
ested  witnesses  whose  testimony  was  uncontradicted. 
This  entitled  the  instrument  to  go  in  as  evidence  in 
any  event. 

Oarrison  also  testified  that  he  signed  the  name 
**  Garrison  Brick  Company,  C.  P.  Garrison,  Mana- 
ger," to  the  note  in  suit,  and  it  is  conceded  by 

7.  appellee  that  this  action  of  the  court  is  chal- 
lenged by  appellant.  This  ruling  is  justified 
by  appellee,  and  correctly  so  we  thihk,  on  the  ground 
that  the  evidence  elicited  from  the  witness  was 
directly  antagonistic  to  his  interest.  Section  526 
Bums  1914,  Acts  1883  p.  102,  excepts  from  the  pro- 
visions of  said  ^521  et  seq.,  a  party  to  a  suit  who  is 
adverse  to  the  party  calling  him.  As  affecting  this 
question,  see  Leach  v.  Dicker  son  (1895),  14  Ind.  App. 
375,  42  N.  E.  1031.  Here  again  another  witness  tes- 
tified to  seeing  Garrison  sign  the  note  in  suit. 

Other  rulings  relating  to  the  admission  of  evidence 
are  discussed  by  the  parties,  but,  so  far  as  presented 
by  the  record,  they  are  in  effect  disposed  of  by  what 
we  have  already  said. 

No  reversible  error  being  shown,  the  judgment  of 
the  trial  court  is  affirmed. 

Batman,  P.  J.,  not  participating. 

Note. — ^Reported  in  119  N.  E.  261.  Substitution  of  executor  or 
administrator,  50  Am.  St  741.  See  under  (2)  1  C.  J.  239;  (6)  40 
Cye  2310. 
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Weight  v.  GREEisr  et  al. 

[No.  10,019.    Filed  AprU  23,  19ia] 

1.  Frauds,  Statute  op. — Sale  ot  Land, — Parol  Contract, — Force, — 
A  parol  agreement  that  In  consideration  of  the  surrender  by 
the  natural  parent  of  a  child  to  be  adopted  by  another,  such 
adopted  child  shall  inherit  land  is  a  contract  for  the  sale  of 
land  and  falls  within  the  prohibition  of  the  statute  of  frauds, 
17462  Bums  1914,  §4904  R.  S.  1881.    p.  437. 

2.  Frauds,  Statute  of. — Sale  of  Land, — Parol  Contract, — Stat- 
ute,— ^An  agreement  in  parol  that  an  adopted  child  shall  Inherit 
land  is  not  taken  out  of  the  control  of  the  statute  of  frauds, 
f 7462  Bums  1914,  |4904  R.  S.  1881,  by  performance  on  the  part 
of  the  child  by  living  with  the  adopted  parents  in  conformity 
with  the  agreement    p.  437. 

3.  Adoption. — Agreement  lor  Inheritance  "by  Adopted  ChUd, — Con- 
trol of  Property, — ^An  agreement  that  an  adopted  child  shall 
inherit  land,  in  consideration  of  its  surrender  by  its  natural 
parent,  and  its  adoption  under  such  circumstances,  does  not 
deprive  the  parents  by  adoption  of  the  right  of  absolute  control 
and  enjoyment  of  property  owned  or  acquired  by  them,  nor  does 
it  take  away  or  limit  their  right  to  dispose  of  their  property 
during  life  in  such  manner  as  they  may  choose,    p.  438. 

4.  Fbaud. — Fraud  as  to  Child, — Agreement  for  Inheritance, — Plead- 
ing,— General  Averment, — In  an  action  to  set  aside  deeds,  a  com- 
plaint alleging  that  a  child  was  surrendered  by  its  natural  par- 
ent to  be  adopted  by  another  in  consideration  of  an  agreement 
to  make  such  child  an  heir  and  that  the  parent  by  adoption  dis- 
posed of  her  lands  to  prevent  such  child  from  obtaining  the  same 
in  accordance  with  the  agreement,  is  insufficient  to  show  fraud ; 
nor  is  the  complaint  aided  by  a  general  averment  of  fraud,  p.  438. 

From  Howard  Circuit  Couxi;  Charles  A.  Cole,  Spe- 
cial Judge.  ' 

Action  by  Wilma  N.  Wright,  by  Joseph  W.  Lindley, 
her  next  friend,  against  William  Benton  Green  and 
others.  From  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Affirmed. 

VOL.  67— 2a 
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Charlton  Bull  and  Bell,  Kirkpatrick  &  Voorhis,  for 
appellant. 
Blacklidge,  Wolfe  <&  Barnes,  for  appellees. 

Felt,  J. — ^This  suit  was  brought  by  appellant 
against  appellees  to  declare  void  and  annul  certain 
deeds,  and  also  to  set  aside  the  will  of  Lucinda  E. 
Foreman,  deceased,  in  so  far  as  the  same  affects  the 
100  acres  of  real  estate  conveyed  by  decedent  to 
Wilma  N.  Wright,  by  the  deed  as  hereinafter  men- 
tioned.   The  complaint  is  in  one  paragraph. 

Appellees'  separate  demurrers  for  insufficiency  of 
the  facts  alleged  to  state  a  cause  of  action  were  each 
sustained.  Other  grounds  of  the  demurrers  are  not 
considered  in  the  briefs.  To  each  of  such  rulings  ap- 
pellant excepted,  refused  to  plead  over,  and  elected 
to  stand  upon  the  rulings  so  made.  Thereupon  the 
court  rendered  judgment  that  appellant  take  nothing 
by  her  complaint  and  pay  the  costs  of  the  suit.  From 
this  j\idgment  appellant  prayed  and  was  granted  an 
appeal. 

The  errors  assigned  challenge  the  correctness  of 
each  of  the  rulings  on  the  demurrers  to  the  complaint. 

The  substance  of  the  complaint,  as  far  as  material 
here,  is  as  follows:  Appellant,  Wilma  N.  Wright, 
was  bom  on  April  8, 1909.  She  was  the  natural  child 
of  Eva  Slack,  and  her  father  died  prior  to  December 
15, 1909.  The  mother  was  in  indigent  circumstances, 
and  Lucinda  E.  and  Willidm  E.  Wright,  then  husband 
aqd  wife,  desired  to  adopt  the  child.  Lucinda  E. 
Wright  was  at  that  time  the  owner  of  226  acres  of 
real  estate  in  Howard  county,  Indiana,  and  offered 
to  adopt  appellant,  and  promised  her  mother  **that 
the  child  should  inherit  from  her  the  226  acres  of 
land  which  she  owned'*  if  the  said  Eva  Slack  would 
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surrender  her  right  to  the  child  and  consent  to  her 
adoption  as  aforesaid.  William  E.  Wright  also  prom- 
ised to  make  the  child  heir  to  his  property.  There- 
upon Eva  Slack,  the  mother,  accepted  the  promise 
so  made,  and  on  the  date  aforesaid  consented  to  the 
adoption,  which  was  duly  made  by  order  of  the  How- 
ard Circuit  Court.  The  child  was  accordingly  taken 
into  the  home  of  its  adopted  parents,  where  it  rer 
mained  until  the  death  of  its  adopted  mother  on 
April  19, 1914.  Eva  Slack  made  the  aforesaid  agree- 
ment for  and  on  behalf  of  her  child,  the  plaintiff,  and 
for  her  use  and  benefit.  Subsequently  to  the  adop- 
tion of  the  child,  said  Wright  and  Wright  were  di- 
vorced, and  Lucinda  E.  Wright's  name  was  restored 
or  changed  to  Lucinda  E.  Foreman.  Plaintiff  and  her 
mother,  Eva  Slack,  in  all  things  faithfully  complied 
with  all  the  terms  and^  conditions  of  the  agreement 
aforesaid.  Lucinda  E.  Foreman  wholly  failed  upon 
her  part  to  carry  out  the  aforesaid  agreement  in 
this:  that  on  March  30,  1914,  she  entered  into  an 
unlawful  and  corrupt  agreement  with  defendants  for 
the  purpose  of  preventing  plaintiff  from  inheriting 
said  farm  of  226  acres;  that  in  pursuance  of  such 
agreement  on  the  date  last  aforesaid  she  executed  to 
defendants  William  B.  and  Delia  Green  a  deed,  where- 
by she  conveyed  to  them  100  acres  of  said  farm  of 
226  acres,  subject  to  her  life  estate  therein ;  that  at 
the  same  time  said  Lucinda  E.  Foreman  executed 
to  appellant,  Wilma  N.  Wright,  a  deed  for  100  acres 
of  the  farm  aforesaid,  and  placed  such  deed  with  her 
last  will  and  testament ;  that  she  executed  her  will  at 
the  same  time  and  therein  provided  that  if  she,  the 
testatrix,  died  before  Wilma  N.  Wright  attained  the 
age  of  twenty-one  years,  said  deed  should  not  be 
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delivered  until  she  reached  that  age,  and  further  pro- 
vided that  if  said  grantee  died  before  she  attained  the 
age  of  twenty-one  years,  the  deed  should  not  be  deliv- 
ered, and  should  be  destroyed  by  the  executors  of 
said  will,  in  which  event  said  real  estate  was  to  go 
to  Barbara  Nation  and  her  children,  the  said  Barbara 
being  a  sister  of  the  testatrix;  that  in  the  event 
Wilma  N.  Wright  attained  the  age  of  twenty-one 
years,  the  deed  should  be  delivered  to  her  and  be 
recorded  It  was  further  provided  that  the  rents  and 
profits  of  the  100  acres  so  conveyed  to  Wilma  N. 
Wright  should  be  used  for  her  maintenance,  support 
and  education  until  she  reached  the  age  of  twenty- 
one  years.  Appellees,  Green  and  Green,  were  named 
executors  of  the  aforesaid  will  and  have  taken  and 
hold  possession  of  all  said  farm  of  226  acres.  The 
will  and  deed  aforesaid  were  executed  for  the  fraudu- 
lent purpose  of  placing  the  property  of  the  test§trix 
where  Wilma  N.  Wright  could  not  inherit  the  same, 
and  to  prevent  her  from  obtaining  the  same  in  accord- 
ance with  the  agreement  made  as  aforesaid  at  the 
time  of  her  adoption  by  said  Foreman. 

The  memorandum  with  each  demurrer  states  (1) 
that  the  complaint  shows  upon  its  face  that  the  con- 
tract sued  upon  is  void  under  the  statute  of  frauds ; 
(2)  that  plaintiff  shows  that  she  has  no  title  whatever 
in  and  to  the  real  estate  for  which  she  sues. 

Appellant  cites  and  relies  upon  certain  decisions  by 
courts  outside  of  Indiana  as  follows :  Horner  v,  Mctx- 
well  (1915),  171  Iowa  660,  153  N.  W.  331;  Quinn  v. 
Quinn  (1894),  5  S.  D.  328,  58  N.  W.  808,  49  Am.  St 
875 ;  Chehah  v.  Battles  (1907),  133  Iowa  107, 110  N.  W. 
330,  8  L.  R.  A.  (N.  S.)  1139, 12  Ann.  Cas.140;  Logan 
v.  WienhoU  (1833),  7  Bligh  (H.  L.)  1;  Oregor  v. 
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Kemp  (1722),  3  Swanst.  404.  The  foregoing  deci- 
sions lend  support  to  the  general  doctrine  for  which 
appellant  contends  with  reference  to  the  effect  of  a 
promise  to  make  a  child  an  heir,  or  to  devise  property, 
in  consideration  of  the  surrender  by  the  natural  par- 
ent of  a  child  to  be  adopted  by,  or  to  Hve  with,  other 
persons  as  a  member  of  their  family. 

But  we  do  not  find  it  necessary  to  determine 

whether  the  aforesaid  decisions  are  applicable  here 

for  the  reason  that  the  identical  questions  presented 

have  been  decided  adversely  to  appellant's 

1.  contentions  by  our  Supreme  Court.  The-  gist 
of  the  complaint  is  that  in  consideration  of  ap- 
pellant's natural  mother  agreeing  to  her  adoption  by 
Lucinda  E.  Wright,  the  latter  agreed  '^that  the  child 
should  inherit  from  her  the  226  acres  of  land  which 
she  owned.  It  is  not  averred  that  the  agreement  was 
in  writing  or  that  there  was  any  memorandum  thereof 
in  writing,  signed  by  Lucinda  E.  Wright,  or  by  any 
other  person  authorized  to  act  for  her.  The  agree- 
ment, therefore,  was  in  parol.  Such  an  agreement  is 
in  law  a  contract  for  the  sale  of  land,  and  falls  within 
the  prohibition  of  our  statute  of  frauds. 

The  transaction  is  not  taken  out  of  the  control  of 

the  statute  by  the  performance  on  the  part  of  the 

child,  evidenced  by  its  living  with  its  adopted 

2.  parents,  in  conformity  with  such  an  agreement. 
§7462  Bums  1914,  §4904  E.  S.  1881 ;  Baxter  v. 

Kitch  (1871),  37  Ind.  554,  557;  Wallace  v.  Long 
(1886),  105  Ind.  522,  526,  531,  5  N.  E.  666,  55  Am. 
Rep.  222;  Austin  v.  Davis  (1891),  128  Ind.  472,  475, 
478,  26  N.  E.  890,  12  L.  R.  A.  120,  25  Am.  St,  456; 
Johns  V.  Johns  (1879),  67  Ind.  440,  444;  Neal  v.  Ueal 
(1880),  69  Ind.  419, 423;  Knepper  v.  Eggiman  (1911), 
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177  Ind  56,  63,  97  N.  E.  161;  Hershman  v.  Pascal 
(1891),  4  Ind.  App.  330,  333,  30  N.  E.  932. 

It  has  also  been  decided  that  an  agreement  and  the 

adoption  of  a  child  substantially  as  alleged  in  the 

complaint  does  not  deprive  the  parents  by 

3.  adoption  of  the  right  of  absolute  control  and 
enjoyment  of  property  owned  or  acquired  by 

such  persons,  nor  does  it  take  away  or  limit  his  right 
to  dispose  of  his  property  during  life  in  such  manner 
as  he  may  choose.  Ausiin  v.  Davis,  supra,  476,  12 
L.  B.  A.  120,  and  notes. 

The  general  averment  of  fraud  does  not  aid  the 

complaint,  since  there  are  no  facts  averred  which 

show  fraud.    Lucinda  E.  Wright  (Foreman) 

4.  had  the  right  to  dispose  of  her  property  as  she 
did,  and  the  averments  which  show  how  she 

disposed  of  her  real  estate  do  not  tend  to  support  the 
charge  of  fraud.  Bennett  v.  Mclntyre  (1889),  121 
Ind.  231, 234, 23  N.  E.  78, 6  L.  R.  A.  736 ;  Ray  v.  Baker 
(1905),  165  Ind.  74,  83,  74  N.  E.  619. 

The  court  did  not  err  in  sustaining  the  demurrers 
to  the  complaint.    Judgment  affirmed. 

Note. — ^Reported  in  119  N.  E.  379.  Validity  of  oral  agreement  to 
devise  land,  20  Ann.  Cas.  1137;  Ann  Gas.  1915A  463.  Right  ol 
adopted  child  to  inherit  from  adopted  parents,  39  Am.  St  225. 
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[No.  9,516.    FUed  AprU  23,  1918.] 

1.  Injunction. — Right  to  Relief. — Legal  Remedy, — ^Although  a 
party  may  have  a  legal  remedy,  injunctive  relief  may  be  granted 
if  that  remedy  is  not  as  practicable,  efficient  and  adequate  as 
that  afforded  by  equity,  and  whether  a  complaining  party  has  a 
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legal  remedy  which  will  afford  complete  justice  must  be  deter- 
mined under  all  the  circumstances  of  the  case  and  in  view  of 
the  conduct  of  the  parties,    p.  442. 

2.  Injunction. — Right  to  Relief, — Multiplicity  of  Suits. — Where 
there  is  a  legal  remedy,  equity  will  frequently  grant  injunctive 
relief  to  prevent  multiplicity  of  suits,    p.  443. 

3.  Injunction. — Enjoining  Trespass. — Complaint. — Sufficiency. — In 
an  action  to  enjoin  defendant  from  using  plaintiff's  telephone 
line,  and  to  recover  damages  for  trespass,  a  complaint  alleging 
that  plaintiffs  are  the  owners  of  a  telephone  line  which  defendant 
has  no  right  or  license  to  use,  that  he  refused  to  desist  in  its  use 
on  their  demand,  that  they  cut  his  line  and  thereupon  defendant 
reconnected  the  same,  that  he  is  'threatening  to  use  plaintiff's 
line  continuously  without  right,  and  that  such  use  has  deprived 
and  will  continue  to  deprive  plaintiffs  of  the  use  and  enjoyment 
of  their  telephone  line,  showed  a  trespass  continuous  in  its  nature, 
which  would  furnish  grounds  for  many  actions  at  law,  so  that 
equity  would  grant  injunctive  relief  to  prevent  a  multiplicity  of 
suits,    p.  443. 

4.  Plbadino. — Complaint. — Conclusions. — Construction. — Statute. — 
A  complaint  which  at  least  contains  an  adequate  statement  of 
conclusions  is  sufficient  in  the  absence  of  a  motion  to  require  a 
statement  of  facts,  under  |343a  Bums  1014,  Acts  1913  p.  150,  as 
to  the  construction  of  allegations  in  pleadings,    p.  444. 

5.  Pleading. — Complaint. — Theory. — ^A  complaint  should  proceed 
upon  some  certain  and  definite  theory  which  must  be  determined 
by  its  general  scope  and  tenor,    p.  444. 

6.  Appeal. — Review. — Theory  of  Case. — ^Where  the  trial  court  con- 
strued a  complaint  as  a  cause  in  equity,  seeking  injunctive 
relief,  so  that  plaintiff  was  not  entitled  to  a  Jury  trial,  the  court 
on  appeal  will  adopt  such  construction,  notwithstanding  that  the 
complaint  is  open  to  another  interpretation  equally  as  reasonable, 
p.  445. 

7.  Teleobaphs  and  Telephones. — Enjoining  Use  of  Telephone 
Line. — Damages. — Evidence. — Value  of  Use  of  Line. — In  an  action 
to  enjoin  defendant  from  using  plaintiff's  telephone  line,  and  to 
recover  damages  for  trespass,  it  was  not  error  for  the  trial  court 
to  i)ermit  one  of  the  plaintiffs  to  testify  what  the  uninterrupted 
use  of  the  telephone  line  would  be  worth  per  month,    p.  445. 

8.  Appeal. — Review. — HarnUess  Error. — Admission  of  Et^dence. — 
In  an  action  to  enjoin  defendant  from  using  plaintifiTs  telephone 
line,  and  to  recover  damages  for  trespass,  even  though  evidence 
as  to  what  the  uninterrupted  use  of  the  telephone  line  would  be 
worth  per  month  was  incompetent,  its  admission  was  harmless, 
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where  no  question  as  to  the  amount  of  damages  recovered  was 
presented  by  the  motion  for  a  new  triaL    p.  446. 

9.  Appeal. — Revietc, — HamUesM  Error, — Admission  of  Evidence, — 
In  an  action  to  enjoin  defendant  from  using  plaintiff's  telephone 
line,  error,  if  any,  in  the  admission  of  evidence  as  to  defendant's 
general  appearance  on  a  certain  occasion  whether  he  was  friendly 
or  angry,  was  harmless,    p.  440. 

10.  Evidence. — Opinion  Evidence, — Competency. — In  an  action  to 
enjoin  defendant  from  using  plaintiff's  telephone  line,  if  the  fact 
as  to  whether  defendant  appeared  to  be  friendly  or  angry  on  a 
certain  occasion  was  material,  it  was  not  error  to  permit  a  non- 
expert to  testify  to  such  fact,  since  it  is  competent  for  a  nonexpert 
to  give  his  opinion  as  to  conduct  and  bearing,  whether  friendly 
or  hostile,    p.  446.  . 

11.  Appeal. — Review, — Evidence, — Weight  and  Sufficiency. — ^Where 
there  is  some  evidence  to  support  every  material  fact  necessary 
to  plaintiff's  right  of  recovery,  the  finding  of  the  trial  court  based 
thereon  is  conclusive  on  appeal,  though  such  evidence  may  be 
contradicted  and  not  entirely  satisfactory,    p.  447. 

From  Howard  Circuit  Court ;  William  C.  Purdum, 
Judge. 

Action  by  William  W.  Carey  and  another  against 
Bichard  Fisher.  From  a  judgment  for  plaintiffs,  the 
defendant  appeals.    Affirmed. 

Blacklidge,  Wolf  d  Barnes,  for  appellant. 
Joseph  C.  Eerron,  for  appellees. 

Batman,  P.  J. — ^This  is  an  action  brought  by  appel- 
lees against  appellant  to  enjoin  him  from  using  a  cer- 
tain telephone  line,  and  to  recover  damages  for  tres- 
pass. The  complaint  alleges,  among  other  things, 
that  appellees  are  the  owners  of  a  certain  telephone 
line  and  attachments,  which  they  have  been  using  in 
connection  with  their  farm  residence,  as  a  matter  of 

convenience  and  enjoyment ;  that  on  the day  of 

October,  1914,  before  the  bringing  of  this  action,  ap- 
pellant, without  right  or  license,  attached  a  certain 
wire  to  their  said  telephone  line  for  the  purpose  of 
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using  a  telephone  in  his  residence  over  their  said 
line;  that  such  attachment  rendered  their  said  tele- 
phone worthless,  and  deprived  them  of  the  proper  use 
and  enjoyment  of  the  same  in  their  residence  in  this : 
that  such  attachment  produced  a  constant  ringing  of 
their  said  telephone  so  that  it  could  not  be  used  by 
them ;  that,  as  soon  as  they  learned  that  appellant  had 
attached  his  telephone  wire  to  their  said  telephone 
line,  they  cut  appellant's  said  wire  from  the  same 
and  notified  him  that  he  should  not  further  trespass 
on  them  in  such  manner ;  that  appellant  then  notified 
them  that  he  intended  to  use,  and  would  use,  their 
telephone  line  for  his  use  as  a  telephone  connection, 
whether  they  consented  to  such  use  or  not ;  that  there- 
after, on  October  9,  1914,  appellant  maliciously  and 
without  right  again  attached  his  said  wire  to  their 
said  line  for  telephone  purposes ;  that  on  account  of 
said  attachment  they  had  been  compelled  to  forego 
the  use  of  their  said  telephone,  in  their  residence,  and 
have  lost  the  use  and  enjoyment  thereof,  to  their 
damage  in  the  sum  of  $100.  Appellees  further  aver 
that  appellant  is  threatening  to  use  their  said  tele* 
phone  line  without  right;  that  to  such  end  he  has 
attached  his  telephone  wire  to  their  said  line,  as  al« 
leged  above,  and  is  threatening  to  use  the  same  con^ 
tinuously  for  telephone  purposes  without  regard  to 
their  rights  and  enjoyment ;  that  such  threatened  use 
is  wholly  without  right  or  license  and  is  made  purely 
from  a  spirit  of  mischief  and  malice  and  in  disregard 
of  their  repeated  protests  against  such  use  of  their 
said  property;  that  their  damages  for  the  continued 
use  of  their  said  telephone  line  by  appellant,  in  the 
form  and  manner  alleged,  are  irreparable  on  account 
of  the  inability  to  properly  measure  the  same,  and  on 
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account  oif  the  multiplicity  of  suits.  Prayer  for  in- 
junctive relief  and  damages. 

To  this  complaint  appellant  filed  a  demurrer  for 
want  of  facts,  which  was  overruled.  The  issues  were 
then  closed  by  a  general  denial.  ^  Appellant  moved  the 
court  to  submit  the  cause  to  a  jury  for  trial.  This 
motion  was  overruled,  and  the  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury,  resulting 
in  a  judgment  against  appellant  for  $5  and  costs,  and 
perpetually  enjoining  him  from  attaching  any  tele- 
phone wire  to  appellees'  telephone  line.  Appellant's 
motion  for  a  new  trial  was  overruled,  and  he  has  as- 
signed as  the  errors  on  which  he  relies  for  reversal 
that  the  court  erred  in  overruling  his  demurrer  to  the 
complaint,  and  in  overruling  his  motion  for  a  new 
triaL 

Appellant,  in  support  of  his  first  assigned  error, 
■i  contends  that  the  complaint  shows  that  the  act  which 
appellees  seek  to  enjoin,  constitutes  but  a  single  tres- 
pass, which  had  been  committed  before  this  suit  was 
commenced;  that  it  does  not  show  that  the  alleged 
threatened  trespass  will  cause  irreparable  damage, 
or  that  full  and  adequate  compensation  cannot  be  had 
in  an  action  at  law,  or  that  there  will  be  a  multiplicity 
of  suits  if  injunctive  relief  is  not  granted,  and  that  by 
reason  of  such  facts  the  court  erred  in  overruling  his 
demurrer  thereto. 

In  considering  this  contention  the  following  well- 
established  rules  should  be  borne  in  mind.  Although 
a  party  may  have  a  legal  remedy,  injunctive  relief 
may  be  granted,  if  such  legal  remedy  is  not 

1.     as  practicable,  efficient,  and  adequate  as  that 

afforded  by  equity.    Cincinnati,  etc.,  Railroad 

.  V.  Wall  (1911),  48  Ind.  App.  605,  96  N.  E.  389;  Shedd 
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V.  American  Maize,  etc.,  Co.  (1915),  60  Ind.  App.  146, 
108  N.  E.  610.  Whether  a  complaining  party  has  a 
legal  remedy  which  will  afford  complete  justice  must 
he  determined  under  all  the  circumstances  of  the 
case,  and  in  view  of  the  conduct  of  the  parties.  Drew 
V.  Town  of  Geneva  (1898),  150  Ind.  662,  50  N.  E.  871, 
42  L.  B.  A.  814;  Hatfield  v.  Mahoney  (1906),  39  Ind. 
App.  499,  79  N.  E.  408,  1086.    Where  there  is 

2.  a  legal  remedy,  equity  will  frequently  grant 
injunctive  relief  to  prevent  a  multiplicity  of 

suits.  Knickerbocker  Ice  Co.  v.  Surprise  (1912),  53 
Ind.  App.  286,  97  N.  E.  357,  99  N.  E.  58 ;  Royer  v. 
State,  ex  rel.  (1916),  63  Ind.  App.  123, 112  N.  E.  122, 
113  N.  E.  312.  A  threatened  disturbance  to  an  owner's 
right  of  possession  has  been  held  to  authorize  in- 
junctive relief.  Miller  v.  Burket  (1892),  132  Ind.  469, 
32  N.  E.  309)  Brenner  v.  Heiler  (1910),  46  Ind.  App. 
335,  91  N.  E.  744.  Viewing  the  complaint  in  the  Ught 
of  these  rules,  we  are  led  to  conclude  that  it 

3.  is  suflScifent  to  authorize  injunctive  relief.    It 
alleges  in  effect  that  appellees  are  the  owners 

of  the  telephone  line ;  that  appellant  had  no  right  or 
license  to  use  the  same ;  that  he  refused  to  desist  in 
its  use  on  their  demand ;  that  they  then  cut  said  line 
and  thereupon  appellant  reconnected  the  same ;  that 
he  is  threatening  to  use  the  same  continuously  with- 
out right,  and  that  such  use  had  deprived,  and  will 
continue  to  deprive,  appellees  of  the  use  and  enjoy- 
ment of  their  said  telephone  line.  It  thus  appears 
that  the  acts  of  which  complaint  are  made  do  not  con- 
sist of  a  single  isolated  trespass,  but  a  trespass  con- 
tinuous in  its  nature,  which  would  furnish  grounds 
for  many  actions  at  law.  These  allegations  bring 
appellees  well  within  the  settled  rule,  stated  by  Pome- 
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roy  in  his  work  on  Equity  Jurisprudence,  (4  Pome- 
roy,  Eq.  Jurisp.  [3d  ed.]  §1357),  as  follows:  "If  the 
trespass  is  continuous  in  its  nature,  if  repeated  acts  of 
wrong  are  done  or  threatened,  although  each  of  these 
acts,  taken  by  itself,  may  not  be  destructive,  and  the 
legal  remedy  may  therefore  be  adequate  for  each  sin- 
gle act  if  it  stood  alone,  then  also  the  entire  wrong 
will  be  prevented  or  stopped  by  injunction,  on  the 
ground  of  avoiding  a  repetition  of  similar  actions/' 
This  rule  was  quoted  with  approval  in  the  case  of 
Wirrick  v.  Boyles  (1909),  45  Ind,  App.  698,  91  N.  E. 
621. 

It  is  further  contended  by  appellant  that  the  com- 
plaint cannot  be  sustained  on  the  grounds  that  the 
threatened  injury  will  be  irreparable,  or  that  a  multi- 
plicity of  suits  will  result,  because  there  is  no  sufficient 
averment  of  facts  in  that  regard.  An  inspection  of  the 
complaint  shows  that,  when  fairly  construed, 

4.  it  at  least  contains  a  statement  of  conclusions 
in  the  particulars  mentioned.    This  is  sufficient 

in  the  absence  of  a  motion  to  require  a  statement  of 
facts  necessary  to  sustain  the  same,  under  §343a 
Burns  1914,  Acts  1913  p.  850.  Schlosser  r.  Nicholson 
(1915),  184  Ind.  283,  111  N.  E.  13;  Miller  v.  Gates 
(1916),  62  Ind.  App.  37, 112  N.  E.  538.  We  therefore 
conclude  there  was  no  error  in  overruling  the  demur- 
rer to  the  complaint. 

Appellant  assigned  as  one  of  its  reasons  for  a  new 

trial  that  the  court  erred  in  overruling  its  motion  to 

submit  the  cause  to  a  jury  for  trial    In  sup- 

5.  port  of  this  alleged  error  he  insists  that  the 
complaint  can  only  be  sustained  as  an  action 

to  recover  damages  for  an  alleged  trespass,  apd  hence 
he  was  entitled  to  a  trial  by  a  jury.    It  is  well  settled 
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that  a  complaint  should  proceed  upon  some  certain 
and  definite  theory,  which  must  be  determined  by  its 
general  scope  and  tenor.  Lake  Erie,  etc.,  R.  Co.  v. 
Barnett  (1914),  56  Ind.  App.  654, 105  N.  E.  931;  Gr(h 
ham  V.  Henderson  Elevator  Co.  (1915),  60  Ind.  App. 
697,  111  N.  E.  332.  It  is  apparent  that  the  trial  court 
construed  such  complaint  as  a  cause  in  equity 

6.  seeking  injunctive  relief.    It  was  fairly  open 
to  such  construction,  notwithstanding  the  fact 

that  it  sought  a  judgment  for  damages  already  ac- 
crued from  the  commission  of  the  alleged  wrongful 
act.  This  being  true,  this  court  will  adopt  such  con- 
struction on  appeal,  notwithstanding  it  may  appear 
to  be  open  to  another  interpretation  equally  as  reason- 
able. GUchrist  v.  Hatch  (1915),  183  Ind.  371,  106 
N.  E.  694,  Ann.  Cas.  1917E  1030;  Euler  v.  Euler 
(1913),  55  Ind.  App.  547,  102  N.  E.  856;  Cincinnati, 
etc.,  R.  Co.  V.  Gross  (1917),  186  Ind.  471,  114 
N.  E.  962 ;  Grand  Trunk,  etc.,  R.  Co.  v.  Thrift  Trust 
Co.  (1917),  68  Ind.  App.  198, 115  N.  E.  685.  Actions 
for  injunctions  are  not  triable  by  a  jury.  Helm  v. 
First  Nat.  Bank,  etc.  (1883),  91  Ind.  44;  Pence  v.  Gar- 
rison (1884),  93  Ind.  345;  Small  v.  Binford  (1907),  41 
Ind.  App.  440,  83  N.  E.  507,  84  N.  E.  19.  We  there- 
fore conclude  that  the  court  did  not  err  in  denying 
appellant  a  trial  by  a  jury. 

Appellant  bases  error  on  the  action  of  the  court  in 

permitting  appellee,  William  W.  Carey,  to  testify 

what  the  uninterrupted  use  of  the  telephone  line 

7.  in  question  woujd  be  worth  to  him  per  month. 
The  court  did  not  err  in  permitting  such  evi- 

dence.  It  has  been  held  that,  in  cases  involving  the 
deprivation  of  the  use  of  property,  the  damage  is  its 
rental  valup,  if  it  has  a  rental  value,  but,  if  not,  then 
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the  value  of  its  use  to  the  injured  party  for  the  time 
he  was  deprived  of  its  use  is  the  measure  of  damages. 
8  R.  0.  L.  490,  §51 ;  Standard  Supply  Co.  v.  Carter 
(1908),  81  S.  C.  181,  62  S.  E.  150, 19  L.  R.  A.  (N.  S.) 
155.  Moreover,  if  it  be  conceded  that  such  evidence 
is  incompetent,  it  was  nevertheless  harmless, 

8.  as  it  only  bears  upon  the  question  of  the 
amount  of  appellees'  damages,  and  no  ques- 
tion in  that  regard  was  presented  by  the  motion  for 
a  new  trial.  Pittsburgh,  etc.,  R.  Co.  Y.  Macy  (1915), 
59  Ind.  App.  125, 107  N.  E.  486;  Peahody,  etc.,  Coal 
Co.  V.  Tandell  (1912),  179  Ind.  222, 100  N.  E.  758. 

Appellant  also  bases  error  on  the  action  of  the 
court  in  permitting  appellee,  Laura  B.  Carey^  to  tes- 
tify as  to  appellant's  condition  and  general 

9.  appearance  on  a  certain  occasion,  whether  he 
was  friendly  or  angry..    Appellant  contends 

that  such  evidence  is  immaterial  and  therefore  incom- 
petent. But  conceding  that  it  is  immaterial,  it  is  of 
such  a  character  as  to  be  clearly  harmless,  and  hence 
there  was  no  error  in  its  admission.  Indiana  Union 
Traction  Co.  v.  Hiatt,  Admr.  (1917),  65  Ind.  App.  233, 
114  N.  E.  478,  115  N.  E.  101,  and  authorities  there 
cited.  But  if  the  facts  to  which  such  testimony  was 
directed  had  been  material,  there  would  have 

10.  been  no  error  in  its  admission,  under  the  well- 
established  rule  that  it  is  competent  for  non*> 

expert  witnesses  **to  give  their  opinion  on  questions 
of  identity,  resemblance,  apparent  condition  of  body 
and  mind,  intoxication,  insanity,  sickness,  health, 
value,  conduct  and  bearing,  whether  friendly  or  hos- 
tile, and  the  like.''  Johnson  v.  Thompson  (1880),  72 
Ind.  167,  37  Am.  Rep.  152 ;  Carthage  Turnpike  Co.  v. 
Andrews  (1885),  102  Ind.  138,  1  N.  E.  364,  52  Am. 
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Rep.  653;  Louisville,  etc.,  R.  Co.  v.  Wood  (1888),  113 
Ind.  544, 14  N.  E.  572, 16  N.  E.  197. 

Appellant  also  contends  that  the  decision  of  the 

court  is  not  sustained  by  sufficient  evidence,  and  is 

contrary  to  law.    In  support  of  this  contention 

11.  he  urges,  among  other  things,  that  the  evidence 
shows,  either  that  appellant  and  appellees  were 
tenants  in  common  of  the  telephone  line  in  question, 
or  that  appellant  had  license  to  use  the  same.  In 
considering  this  contention  we  find  that  the  evidence 
is  in  parol  and  conflicting.  Under  such  circumstances 
the  onfy  question  we  are  called  upon  to  determine  in 
that  regard  is  whether  there  was  any  evidence  to  sus- 
tain the  decision  of  the  court.  This  is  true,  although 
such  evidence  may  be  strongly  contradicted  and  not 
entirely  satisfactory.  Thompson  v.  Beatty  (1908), 
171  Ind.  579,  86  N.  E.  961;  Warner  v.  Jennings 
(1909),  44  Ind.  App.  574,  89  N.  E.  908;  Hollingsworth 
V.  Hollingsworth  (1911),  50  Ind.  App.  137,  98  N.  E. 
79;  Public  Utilities  Co.  v.  Cosby  (1915),  60  Ind.  App. 
252, 110  N.  E.  576.  There  was  some  evidence  to  sup- 
port every  material  fact  necessary  to  appellees^  right 
of  recovery.  The  trial  court  has  passed  upon  its 
weight,  and  this  court  is  bound  thereby. 

We  find  no  reversible  error  in  the  record.  Judg- 
ment affirmed. 

Note.— See  under  (1)  22  Cyc  771;  (2)  22  Cyc  766;  (10)  17  Cyc 
01.  Injunction  against  trespass  to  land,  190  Am.  St.  731 ;  injunction 
as  remedy  for  continuing  or  repeated  trespass,  15  Ann.  Gas.  1235. 
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Besebve  Loan  Life  Insurance  Company  v.  Boot  bt  al.. 

[No.  9,524.    FUed  April  24,  1918.] 

L  Insubance. — lAfe  Insurance. — Action  on  Policy, — Parties. — 
Widow  of  Insured. — Legal  Heir. — ^A  woman  entitled  to  share  as 
a  distributee  of  her  husband's  personalty  is  within  the  term 
"legal  heirs*'  as  used  in  life  insurance  policies,  and  was  properly 
joined  as  a  party  plaintiff  in  an  action  on  a  life  policy,   p.  45L 

2.  Insubangs. — Life  Insurance. — Representations. — Fraud. — Oondi- 
tion  of  Health. — Medical  Attendance. — ^Where  a  life  insurance 
XK)licy  provided  that,  in  the  absence  of  fraud,  statements  made  by 
insured  in  answer  to  questions  in  the  application  should  be 
deemed  representations,  and  the  application  contained  %ld.  agree- 
ment that  answers  therein  were  material  to  the  risk,  a  state- 
ment made  by  insured  that  he  had  never  consulted  a  doctor, 
when  he  had  in  fact  been  treated  several  years  previous  by  a 
physician  for  la  grippe,  spur  stomach  and  heartburn,  did  not 
necessarily  show  fraud,  since  insured  might  honestly  have  inter- 
preted the  questions  as  inquiring  whether  he  had  been- treated  for 
a  serious  disease,    p.  452. 

3.  Tbial. — Special  Findings. — Failure  to  Find. — Remedy. — Motion 
for  New  Trial. — Where  there  is  proof  pertinent  to  an  issue  on 
which  the  court  ought  to  have  found  facts  which  are  not  found* 
the  remedy  must  be  by  a  motion  for  a  new  trial  on  the  ground 
that  the  finding  is  contrary  to  law,  as  a  failure  to  find  such  facts 
thereby  impliedly  finds  that  they  are  not  proved,    p.  454. 

4.  Insubance. — Life  Insurance. — Action  on  Policy. — Representa- 
tions.— Fraud. — Evidence. — Sufficiency. — In  an  action  on  a  life 
insurance  policy,  where  insured  had  stated  in  his  applicatloii 
that  he  had  never  been  treated  by  a  physician,  the  evidence  was 
sufficient  to  sustain  a  finding  to  that  effect,  though  insured  had 
in  fact  been  treated  by  a  doctor  some  years  previous  for  la  grippe* 
sour  stomach  and  heartburn,  there  being  testimony  that  such  ail- 
ments were  temporary  and  would  not  seriously  impair  the  health, 
p.  455. 

From  Monroe  Circuit  Court;  Robert  W.  Miers, 
Judge. 

Action  by  Mary  Root  and  others  against  the  Re- 
serve Loan  Life  Insurance  Company.  From  a  judg- 
ment for  plaintiffs,  the  defendant  appeals.    Affirmed. 
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GuUford  A.  Deitch,  Frank  G.  West  and  Theodore 
J.  Louden,  for  appellant. 
Robert  L.  Mellen  and  Rufus  H.  East,  for  appellees. 

Ibach,  C.  J. — ^Appellees  recovered  a  judgment 
against  appellant  on  a  policy  of  life  insurance  issued 
to  Joseph  P.  Eoot,  their  husband  and  father.  The 
cause  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  upon  request  a  special  finding  of  facts 
was  made  and  conclusions  of  law  stated  thereon. 

The  errors  assigned  call  in  question  the  overruling 
of  appellant's  demurrer  to  the  complaint,  the  correct- 
ness of  the  conclusions  of  law,  and  the  overruling  of 
its  motion  for  a  new  trial. 

The  court  finds  the  facts  to  be  substantially  as  fol- 
lows :  On  May  31, 1912,  Joseph  P.  Root,  then  a  resi- 
dent of  Centralia,  Oklahoma,  made  an  application  in 
writing  to  the  appellant  company  for  an  insurance 
policy  of  $1,000. .  The  policy  issued  on  said  applica- 
tion was  received  and  accepted  by  the  insured.  At 
the  time  of  the  issuance  and  delivery  of  the  policy 
the  insured  was  alive  and  in  apparent  good  health. 
The  annual  premium  on  the  policy  was  $53.60.  On 
May  31, 1912,  the  insured  paid  to  Ray  and  Hostetler, 
soliciting  agents  of  appellant,  $3.60  in  cash  and  exe- 
cuted and  delivered  to  them  his  note  of  that  date  for 
'$50  due  January  1,  1913,  and  providing  for  ten  per 
cent,  interest.  Appellant  received  the  first  annual 
premium  in  advance.  Ray  and  Hostetler  paid  it  to 
J.  D.  Edmundson,  at  the  time  state  agent  of  appellant 
company  for  the  State  of  Oklahoma,  and  said  Ed- 
mundson paid  the  same  to  appellant  and  appellant 
accepted  it.  The  note  was  not  paid  and  is  now  un- 
paid.   The  insured  died  April  30,  1913,  in  Lawrence 

VOL.  67—29. 
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canntyy  Indiana,  near  Tnnnelton.  He  left  as  his  legal 
heirs,  Mary  Boot,  his  widow,  and  six  children,  naming 
them,  and  no  other.  Five  of  the  children  were  minors 
and  their  mother  was  appointed  their  guardian.  On 
May  19, 1913,  appellees  furnished  appellant  proofs  of 
death  of  the  insured  and  proofs  of  their  interest  as 
claimants,  which  proofs,  as  well  as  a  copy  of  the  ap- 
plication and  policy,  are  made  a  part  of  the  finding. 
On  June  10,  1913,  appellant  tendered' to  the  mother 
the  amount  of  the  first  annual  premium  with  interest, 
and  to  Oren  Boot,  one  of  the  children,  $8.15  for  the 
first  annual  premium  on  said  policy  with  interest. 
The  policy  has  not  been  paid.  Appellant  paid  to  the 
Monroe  Circuit  Court  $3.60  and  delivered  to  the  clerk 
the  $50  note  given  by  the  insured  to  Bay  and  Hostet- 
ler  on  May  31, 1912.  Once  about  seven  or  eight  years 
prior  to  the  finding  the  insured  hdd  heartburn  and 
called  upon  and  got  some  tablets  therefor  from  Dr. 
Andrews.  In  the  year  1909,  the  insured  had  a  sour 
stomach  and  received  medicine  therefor  from  Dr. 
Matlock.  In  the  winter  of  1910  the  insured  had  a 
slight  attack  of  la  grippe  and  called  upon  Dr.  Mat- 
lock, for  which  he  received  medicine  from  Dr.  Mat- 
lock. Appellant  did  not  learn  that  the  insured  had 
suffered  from  heartburn  or  la  gri]ppe  or  had  called 
upon  a  physician  until  May  24, 1913.  Each  of  these . 
were  temporary  indispositions  in  their  nature,  and 
the  insured  immediately  apparently  completely  re- 
covered from  each  of  them,  and  appeared  sound  and 
well.  Neither  of  them  seemed  to  affect  the  general 
soundness  and  healthf ulness  of  his  system,  nor  tended 
to  undermine  or  weaken  his  constitution.  There  was 
no  fraud  in  the  application  for  said  insurance. 
The  court  concluded  upon  these  facts  that  the  law 
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was  with  appellee,  and  that  they  were  entitled  to  re- 
coveir  $1,107.50  and  costs.  Appellant  filed  a  motion 
for  new  trial,  which  was  overrnled. 

The  only  qtiestion  raised  against  the  suflSciency  of 
the  complaint  is  that  Mary  Boot,  the  widow,  was  not  a 
"legal  heir^'  of  her  hushand,  and  was  therefore  im- 
properly joined  as  a  party  plaintiff. 

A  widow,  while  not  strictly  an  heir  of  her  deceased 

husband  in  many  instances,  falls  within  the  desigira- 

tion  of  heirs.    Glass  v.  Davis  (1889),  118  Ind. 

1.  593, 21 N.  E.  319 ;  Wiseman  v.  Wiseman  (1880) , 
73  Ind.  112, 38  Am.  Eep.  115.  But  even  though 
she  may  not  be  a  **  legal  heir^'  by  virtue  of  her  right 
as  widow  to  share  in  the  estate  of  the  assured,  yet, 
if  she  is  entitled  to  share  as  distributee  of  her  hus- 
band's personalty,  she  is  within  the  term  **  legal 
heirs,"  as  used  in  life  insurance  policies.  Anderson 
V.  Groesheck  (1899),  26  Colo.  3,  55  Pac.  1086;  Lyons 
V.  Yerex  (1894),  100  Mich.  214, 58  N.  W.  1112, 43  Am. 
St.  452;  25  Cyc  888,  The  complaint  was  not  insuffi- 
cient in  this  regard. 

As  material  to  the  questions  presented,  we  set  out 
certain  provisions  of  the  application  and  policy  of 
insurance.    The  application  contains  the  following: 

"I  hereby  agree  that  each  statement  made 
herein  and  in  Part  2  of  this  application  by  whom- 
soever they  be  written  are  full,  true  and  com- 
plete, and  that  each  of  the  same  is  material  to 
the  risk.  (Part  2.)  *  *  *  5.  Are  you  now 
in  sound  health!  Yes.  *  *  *  14.  Have  you 
ever  had  any  of  the  following  diseases !  (e)  Dys- 
pepsia or  indigestion!  No.  *  *  *  17.  Ex- 
cept as  you  have  previously  stated,  for  what  have 
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you   ever   consulted   a   physician   or    surgeon? 
Nothing.'* 

Said  application  further  provides : 

**I  hereby  agree  *  •  *  that  the  policy 
shall  not  take  effect  unless  I  am  alive  and  in 
good  health  at  the  time  of  its  delivery  to  me;  nor 
then  unless  the  first  premium  is  paid  in  cash  or 
a  note  for  extension  of  time  for  such  payment 
is  accepted  by  the  company.'* 

The  policy  contains  the  following  provision: 

**A11  statements  made  by  the  insured  shall,  in 
the  absence  of  fraud,  be  deemed  representations 
and  not  warranties,  and  no  statement  made  by 
the  insured  shall  avoid  this  policy  tmless  it  is 
contained  in  the  written  application  therefor. '  * 

It  is  first  insisted  that  the  conclusions  of  law  are 
erroneous  in  that  the  facts  do  not  show  that  a  pre- 
payment of  premium  was  waived.  Under  the  facts 
jfound  this  was  not  necessary.  The  finding  is  that  the 
premium  was  paid  in  advance  and  received  and  ac- 
cepted by  appellant. 

Appellant  further  contends  that  the  conclusions  of 

law  are  erroneous,  in  that  it  appears  from  the  findings 

that  the  insured  suffered  an  attack  of  la  grippe, 

2.  for  which  he  consulted  a  physician  and  re- 
ceived medicine;  that  having  denied  consult- 
ing any  physician  for  anything,  having  agreed  that 
the  statements  in  the  application  were  material,  and 
appellant  having  no  knowledge  of  the  facts^  concealed, 
the  conclusions  of  law  should  have  been  in  its  favor. 

This  court  in  a  recent  case  {Prudential  Life  Ins. 
Co.  V.  Sellers  [1913],  54  Ind.  App.  326, 102  N.  E.  894), 
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had  occasion  to  consider  a  similar  contract  and  cer- 
tain aUeged  fraudulent  answers  in  the  appUcation 
therefor,  and  we  there  held  that  a  question  in  an  appli- 
cation, as  to  whether  the  applicant  had  been  attended 
by  a  physician  within  three  years  for  any  complaint, 
might  be  honestly  interpreted  to  mean  a  treatment 
for  any  serious  disease,  and  that  her  answer  that  she 
had  not,  under  the  evidence,  warranted  the  jury  in 
finding  kat  her  answer  was  substantially  tnTe 

In  tLt  case  the  inquiry  was  limited  to  three  years, 
whUe  in  tixe  instant  ^se  it  covered  appUcant's  entire 
life,  which  would  be  only  a  better  reason  for  the  ap- 
plication of  the  principle  here.  The  language  of  the 
contract  in  that  case  as  in  the  present  contract  ex- 
pressly provided  that  all  statements  made  by  the 
insured  in  the  absence  of  fraud  should  be  deemed 
representations  and  not  warranties.  The  trial  court 
expressly  found  that  there  was  no  fraud  in  the  appli- 
cation for  said  insurance,  and  therefore  the  answers 
must  be  construed  as  representations,  and  as  such  it  is 
only  necessary  that  they  be  substantially  true.  Pru- 
dential Life  Ins.  Co.  v.  Sellers,  supra. 

The  finding  of  facts  shows  that  the  consultations 
with  Drsv  Andrews  and  Matlock  were  for  temporary 
indispositions  in  their  nature  and  did  not  affect  the 
general  soundness  and  healthfulness  of  the  insured, 
nor  weaken  his  constitution. 

The  facts  found  are  admitted  to  be  true  for  the 
purpose  of  the  exceptions  to  the  conclusions  of  law. 
We  hold  therefore  that  upon  the  effect  of  the  answers 
to  the  questions  in  the  application,  the  facts  of  this 
case  are  controlled  by  the  law  as  laid  down  in  the 
case  cited,  and  that  the  court  did  not  err  in  its  con- 
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elusions  of  law  on  the  facts  found.  See,  also,  Metro- 
politan Life  Ins.  Co.  y.  Johnson  (1911),  49  Ind.  App. 
233,  94  N.  E.  785. 

It  is  finally  insisted  that  the  decision  of  the  court  is 

contrary  to  law.    This  contention  is  based  upon  the 

principle  of  law  that,  where  there  is  proof  per- 

3.  tinent  to  an  issue  on  which  the  court  ought  to 
have  found  facts  which  are  not  found,  the  rem- 
edy must  be  by  a  motion  for  a  new  trial  on  the  ground 
that  the  finding  is  contrary  to  law,  as  a  failure  to  find 
such  facts  thereby  impliedly  finds  that  they  are  not 
proved  and  in  such  respect  the  finding  is  clearly  con- 
trary to  law.    Ex  parte  Walls  (1880),  73  Ind.  95, 110. 

There  is  evidence  in  the  record  that  the  insured 
was  in  apparent  good  health  at  the  time  of  the  appli- 
cation; that  he  was  in  good  health  at  the  time  the 
policy  was  delivered ;  and  that  the  appellant  company 
received  and  accepted  settlement  in  full  for  the  first 
premium.  The  soliciting  agent  of  appellant  company 
testified  that  the  insured  was  in  apparent  good  health 
at  the  time  of  making  his  application  and  was  in  good 
health  at  the  time  the  policy  was  delivered.  The 
examining  physician  for  appellant  company,  and  still 
employed  by  it,  testified  that  the  tests  and  examina- 
tions made  by  him  showed  the  insured  to  be  in  good 
physical  condition  and  revealed  no  disease  or  ail- 
ments of  any  kind  and  his  lungs  and  stomach  ap- 
peared sound  and  that  he  pronounced  him  a  number 
one  insurance  risk. 

The  Dr.  Matlock  referred  to  in  the  finding  testified 
that  he  treated  the  insured  in  1909  for  a  temporary 
ailment  of  the  stomach  from  which  he  recovered.  '*He 
did  not  come  back  a  second  time.*'    That  in  1910  he 
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went  to  insured's  home  to  see  him;  that  the  insured 
had  what  is  commonly  called  the  ** grippe*';  that  he 
saw  the  insured  three  times,  gave  him  the  usual  rem- 
edy for  that  malady;  saw  him  afterwards.  He  had 
recovered  from  it.  The  matters  were  temporary  ail- 
ments and  he  yielded  readily  to  treatment.  The  ail- 
ments did  not  in  any  way  affect  or  impair  his  con- 
stitution. '^  A  man  who  has  once  had  la  grippe  would 
possibly  be  more  apt  to  take  it  than  one  who  had 
never  had  it.  I  would  not  be  able  to  say  that  the 
attack  of  la  grippe  that  I  treated  Mr.  Boot  for  would 
have  any  particular  effect  on  his  next  attack.  I  would 
not  say  that  one  that  has  had  a  severe  attack  of  grippe 
is  more  apt  to  have  an  attack  of  grippe  than  one  who 
has  never  had  it." 

Dr.  Andrews  testified  that  he  treated  the  insured 
in  1907  and  1908  for  heartburn,  which  is  nothing  more 
or  less  than  a  sour  stomach.  **  There  is  nothing  seri- 
ous about  that  kind  of  trouble.  Most  everybody  has  it. 
Heartburn  is  a  mere  symptom.  The  remedy  given 
corrected  the  symptom."  Witness  saw  the  insured 
along  until  he  moved  away  in  1912,  and  so  far  as  he 
knew  there  was  no  subsequent  trouble. 

Dr.  Truit,  as  a  witness  for  appellant,  testified  that 
the  physical  condition  of  the  insured  would  largely 
determine  his  insurability.  Not  every  applicant  hav- 
ing suffered  from  heartburn  or  la  grippe  would  be 
rejected.  K  an  applicant  had  fully  recovered  from 
la  grippe,  his  application  would  not  be  rejected. 

Without  setting  out  more  of  the  evidence,  it  is  suf- 
ficient to  say  that  there  is  evidence  tending  to 

4.  support  the  decision  of  the.  trial  court,  under 
the  principles  of  law  heretofore  announced. 
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and  hence  the  court  did  not  err  in  overruling  the 
motion  for  a  new  triaL 
Judgment  affirmed. 

NoTB. — ^Reported  in  118  N.  E.  917.  Insurance:  who  are  "heirs" 
within  meaning  of  life  policy,  30  L.  R.  A.  593 ;  effect  of  honest  mis- 
take in  answer  as  to  health  of  insured  warranted  by  him  to  be  true, 
16  L.  R.  A.  (N.  S.)  1277;  what  constitutes  "attendance  of  physi- 
cian" in  representation  by  applicant  for  life  insurance,  3  Am.  St 
637.    See  under  (1)  25  Cyc  888,  915;  (2)  25  Cyc  817;  (3)  25  Cyc 


Haines  v.  Tbueblood  et  al. 

[No.  9,922.    FUed  April  24,  1918.] 

1.  Drains. — Establishment. — Petition. — Requisites. — Drainage  Com- 
missioners.— Report. — Statute. — ^While  under  §6141  Burns  1914, 
Acts  1907  p.  508,  {2,  a  petitioner  for  drainage  is  required  to  state 
generally  in  his  petition  his  belief  respecting  the  best  and  cheap- 
est manner  in  which  the  proposed  drainage  may  be  accom- 
plished, such  statement  is  not  binding  on  the  drainage  commis- 
sioners, since  they  are  required,  in  case  they  report  in  favor  of 
the  drainage,  to  determine  all  questions  of  terminus,  route,  loca- 
tion, etc.,  of  the  proposed  work,  subject,  however,  to  the  ultimate 
determination  of  the  court    p.  461. 

2.  PiEADmo. — Pleading  Conclusions, — Sufficiency. — Statute. — ^Under 
§313a  Bums  1914,  Acts  1913  p.  850,  as  to  the  construction  of 
pleadings,  the  pleader's  conclusions  must  be  construed,  in  de- 
termining the  sufficiency  of  a  pleading,  as  equivalent  to  the  aver- 
ment of  all  the  facts  required  to  sustain  such  conclusions,    p.  462. 

3.  Drains. — Establishment. — Rights  of  Landowners. — Petition. — 
Remonstrance.—Statutes. — ^Under  §§6141,  6143  Bums  1914,  Acts 
1907  p.  508,  §§2,  4,  a  petitioner  ordinarily  has  as  strong  a  right  to 
petition  for  drainage  as  has  a  landowner  to  remonstrate  against 
it,  and  neither  may  be  heard  to  complain  that  the  other  has 
exercised  the  right  granted  him  by  statute,    p.  462. 

4.  Drains. — Establishment, — Legal  Remedy  to  Prevent. — Remon- 
strance.— Prima  facie  the  statute  (§6141  et  seq.  Bums  1914,  Acts 
1907  p.  508)  affords  owners  of  lands  within  a  drainage  district, 
although  not  named  in  the  petition,  a  full  and  adequate  legal  rem- 
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edy  by  remonstrance ;  and  even  though  there  is  no  remonstrance, 
or  if  one  is  filed  and  overruled,  the  establishment  of  the  proposed 
drainage  does  not  necessarily  follow,    p.  463. 

5.  DvLAiiifa,-^E8tahlishment. — Remonstromce, — Right  to  Drainage. — 
Landowners  by  repeatedly  remonstrating  against  a  drainage  peti- 
tion repeatedly  filed,  and  thus  successively  preventing  its  reference 
to  the  drainage  commissioners  and  procuring  its  dismissal,  do 
not  thereby  deprive  the  petitioners  of  any  right,  since  there  is 
no  absolute  right  to  drainage  under  any  particular  petition 
directed  to  any  particular  physical  situation,    p.  463. 

6.  Injunction. — Right  to  Relief, — Adequate  Legal  Remedy. — ^That 
there  is  a  remedy  at  law  is  not  alone  enough  to  defeat  inlunction, 
but  the  legal  remedy  must  be  as  plain,  complete  and  adequate  as 
the  remedy,  in  equity,    p.  465. 

7.  DsAiNS. — Establishment. — Remonstrance. — Equitable  Relief.  — 
In  the  case  of  an  ordinary  petition  for  drainage  the  legal  remedy 
by  remonstrance  is  fully  adequate,  and  for  that  reason  alone 
recourse  to  equity  to  enjoin  the  establishment  of  the  drain 
should  be  denied,    p.  465. 

8.  Injunction. — Right  to  Relief. — Adequacy  of  Legal  Remed/y. — 
Determination. — In  determining  the  adequacy  of  legal  remedies, 
some  weight  is  given  the  fact,  if  it  exists,  that  such  remedies  are 
vexatiously  inconvenient,  or  that  a  denial  of  equitable  relief  re- 
sults in  irritation,  annoyance  and  embarrassment  which  might 
be  relieved  by  its  application,    p.  465. 

9.  Injunction. — Grounds. — Multiplicity  of  Suits. — ^ESqulty  may  be 
invoked  to  prevent  a  multiplicity  of  suits  or  for  the  purpose  of 
suppressing  litigation  when  otherwise  there  would  be  actions  at 
law  unnecessarily  or  burdensomely  numerous,    p.  466.    , 

10.  Injunction. — Grounds. — Establishment  of  Drain. — ^Where  a 
landowner  fraudulently  Joined  with  his  attorney  in  filing  re- 
peated and  vexatious  petitions  for  the  establishment  of  a  drain 
in  order  to  enable  the  attorney  to  collect  fees  and  tp  repeat  the 
filing  of  the  petition  until  the  opposition  would  fail  to  file  a 
remonstrance,  the  adverse  landowners  were  entitled  to  injunc- 

'  tion  restraining  the  repeated  filing  of  such  petition,    p.  466. 

From  Madison  Superior  Court;  Willis  S.  Ellis, 
Judge. 

Action  by  Edward  Haines  against  William  N.  True- 
blood  and  others.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.    Reversed. 
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Kittinger  <&  Diven,  for  appellant. 
Arthur  G.  Call,  for  appellees. 

Caldwell,  J. — ^Appellant  brought  this  suit  to  pro- 
cure a  decree  enjoining  appellees  from  proceeding 
further  with  a  certain  petition  and  from  filing  other 
petitions  for  the  drainage  of  lands  in  Madison  county. 
Judgment  that  he  take  nothing,  and  for  costs,  was 
rendered  against  him  by  reason  of  his  refusal  to 
plead  over  on  the  sustaining  of  a  demurrer  to  his 
complaint.  It  is  alleged  in  the  complaint  that  appel- 
lant owns  lands  that  would  be  affected  b^  the  pro- 
posed drainage,  and  that  he  sues  in  behalf  of  himself 
and  also  at  the  request,  and  for  the  benefit,  of  a  large 
number  of  other  landowners  situated  similarly  to 
himself  and  so  numerous  as  to  render  it  impracticable 
to  bring  them  all  before  the  court. 

The  complaint  covers  twelve  pages  of  the  tran- 
script. A  brief  summary  of  the  substantial  facts  dis- 
closed by  it  is  as  follows :  Appellee  Trueblood  owns 
a  seven-acre  tract  of  land  in  Madison  county  which 
drains  naturally,  and  in  fact  is  drained  into  Fall 
creek,  and  which  will  not  be  affected  or  benefited  by 
a  drainage  system  in  or  alpng  Lick  creek.  Trueblood 
and  an  attorney  who  represented  him  as  such  in  all 
the    drainage    proceedings    hereinafter    mentioned, 

.  fraudulently  confederated  together  for  the  purpose 
of  procuring  the  widening,  deepening  and  straighten- 
ing of  Lick  creek  between  certain  points,  under  the 
drainage  laws  of  the  state,  their  purpose  being  to 

•  procure  for  Trueblood 's  attorney  an  allowance  of  a 
large  amount  of  attorney  fees.  The  proposed  drain- 
age would  cost  many  thousands  of  dollars,  and  would 
affect  the  lands  of  700  landowners  who  do  not  want 
or  need  the  proposed  drainage.      Trueblood  hopes 
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and  intends  to  accomplish  his  purpose  by  repeatedly 
filing  other  petitions  in  succession  as  those  thereto- 
fore filed  are  dismissed  one  by  one  by  reason  of  the 
filing  of  remonstrances  under  the  statute  by  two- 
thirds  of  the  landowners  affected,  and  this  he  declares 
he  will  continue  to  do  until  the  opposing  landowners 
have  become  weary  of  the  contest  and  therefore  cease 
resistance. 

On  July  26, 1913,  Trueblood,  with  others  procured 
by  him,  filed  in  the  Madison  Circuit  Court  a  petition 
for  the  drainage  of  his  said  lands,  by  the  dredging, 
widening,  deepening  and  straightening  of  Lick  creek 
between  certain  points.  Within  the  time  fixed  by  the 
statute,  about  600  landowners  of  the  class  authorized 
by  the  statute  to  do  so,  and  being  more  than  two- 
thirds  of  such  class,  filed  a  remonstrance  against  the 
proposed  drainage,  whereupon  petitioners  dismissed 
the  petition,  and  on  the  same  day  filed  a  second  peti- 
tion of  like  import  as  the  first,  to  which  within  the 
time  specified  by  statute  there  were  filed  remon- 
strances signed  by  more  than  700  qualified  landown- 
ers and  being  more  than  the  two-thirds  necessary  to 
procure  a  dismissal  of  the  petition.  Trueblood  there- 
upon having  caused  a  third  petition  of  like  nature  as 
the  first  and  second  to  be  prepared,  filed  it  also,  and 
two  days  later  dismissed  the  third  petition.  At  this 
stage  of  the  proceedings  this  action  was  commenced. 
Subsequently  a  supplemental  complaint  was  filed, 
alleging  among  other  things  the  filing  of  a  remon- 
strance by  appellant  and  more  than  600  other  land- 
owners against  the  drainage  proposed  by  the  third 
petition,  the  dismissal  of  the  third  petition  by  reason 
of  the  remonstrance,  and  that  appellees  thereupon 


460  APPELLATE  COURT  OF  INDIANA, 


Haines  v.  Trueblood — 67  Ind.  App.  456. 

filed  a  fourth  petition,  the  same  in  substance  as  those 
that  preceded  it. 

The  complaint  contains  other  averments  of  facts  to 
the  effect  that  each  of  such  petitions  was  fraudulently 
prepared  and  filed;  that  appellees  were  able  to  file 
successive  petitions  at  comparatively  small  expense 
to  themselves,  but  that  the  work  of  causing  successive 
remonstrances  to  be  prepared,  signed  and  filed  is  very 
expensive  to  the  landowners,  both  in  money  and  time ; 
that  in  each  of  such  petitions  appellees  named  only 
from  twenty  to  forty  landowners  as  likely  to  be  af- 
fected by  the  proposed  drainage,  and  that  with  knowl- 
edge of  the  facts  they  omitted  therefrom  600  to  700 
other  landowners  whose  lands  will  be  affected  by  the 
drainage  if  accomplished;  that  said  petition  in  each 
case  was  pestiferous,  and  was  not  prosecuted  to  se- 
cure drainage,  but  for  the  fraudulent,  corrupt  and 
sole  purpose  of  extracting  money  from  landowners 
to  pay  said  attorney  and  Trueblood  and  others  a 
large  amount  as  attorney  fees,  to  be  derived  from  as- 
sessments for  said  improvement,  and  that  the  fraudu- 
lent and  corrupt  confederation  between  Trueblood 
and  his  attorney  was  entered  into  and  is  being  carried 
out  for  that  purpose  alone,  and  that  each  of  the  peti- 
tions was  filed  for  that  purpose  and  for  no  other  or 
different  purpose;  that  the  proceeding  is  therefore 
unlawful,  wrongful  and  oppressive ;  that  by  virtue  of 
said  confederation  and  their  said  fraudulent  and  suc- 
cessive actions  pursuant  thereto.  Trueblood  and  his 
attorney  intend  to  harass  and  hope  to  wear  out  the 
opposition  of  the  landowners  and  entail  upon  them 
such  constantly  recurring  trouble  and  expense  in  re- 
monstrating that  eventually  they  will  grow  weary 
and  permit  the  drainage  to  be  accomplished,  and  that 
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Trueblood  declares  that  he  will  continue  in  his  said 
fraudulent  and  oppressive  course  until  such  end  is 
attained;  that  the  proceeding  has  become  pestiferous, 
wrongful  and  oppressive;  that,  in  the  event  of  such 
drainage,  Trueblood  *s  assessment  will  be  small  and 
will  be  paid  out  of  fees  allowed  his  attorney.  As  to 
appellees  other  than  Trueblood  it  is  alleged  that, 
while  not  named  in  the  successive  petitions  as  land- 
owners, they  signed  a  statement  on  a  separate  page 
of  certain  of  the  petitions  to  the  effect  that  they  owned 
certain  undescribed  lands  that  would  be  affected  by 
the  proposed  drainage,  and  they  therefore  prayed 
that  it  be  established.  It  is  alleged  also  that  they 
participated  in  some  of  Trueblood 's  alleged  fraudu- 
lent conduct  with  knowledge  of  the  facts.  The  relief 
sought  by  the  complaint  is  that  appellees  be  enjoined 
from  proceeding  further  with  the  pending  drainage 
petition,  and  from  filing  other  petitions  for  the  drain- 
age of  Trueblood  *s  lands. 

It  is  alleged  in  substance  that  the  description  of 
the  proposed  drainage  improvement  as  contained  in 
the  successive  petitions  differed  somewhat  in  ter- 
mini, but  that  each  and  all  of  the  petitions  would 
have  directed  the  attention  of  the  ditch  commission- 
ers to  the  same  physical  situation,  had  such  petitions 
been  submitted  to  them  for  view  and  report,  and  that 
the  landowners  likely  to  be  affected  were  practically 
the  same  in  each  case. 

The  fact  that  such  descriptions  do  differ  as  indi- 
cated is,  however,  imimportant.  While  a  petitioner 
for  drainage  is  required  to  state  generally  in 

1.  his  petition  his  belief  respecting  the  best  and 
cheapest  manner  in  which  the  proposed  drain- 
age may  be  accomplished,  such  belief  so  stated  is  not 
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binding  on  the  drainage  commissioners,  since  they 
are  required,  in  case  they  report  in  favor  of  the  drain- 
age, to  determine  all  questions  of  termini,  route,  loca- 
tion, etc.,  of  the  proposed  work,  subject,  however,  to 
the  ultimate  determination  of  the  court  in  certain  par- 
ticulars.   ^§6141-6143  Bums  1914,  Acts  1907  p.  508, 

The  complaint  contains  certain  averments  in  the 

nature  of  conclusions.     These,  however,  as  against 

demurrer  and  to  the  extent  necessary  to  its 

2.  sufficiency,  must  be  held  to  be  equivalent  to  the 
averment  of  all  the  facts  required  to  sustain 

such  conclusions.    ^343a  Bums  1914,  Acts  1913  p.  850. 

The  right  to  petition  for  drainage  is  a  statutory 

right.    §6141,  supra.    Appellees,  therefore,  were  aur 

thorized  to  petition  for  the  drainage  involved 

3.  here.    In  case  drainage  petitioned  for  is  estab- 
lished, the  statute  provides  for  an  allowance  of 

fees  to  petitioners'  attorneys,  payable  out  of  the  as- 
sessments, the  amount  of  the  latter  regulating  the 
amount  of  the  former.  §6144  Burns  1914,  supra. 
Likewise  the  right  to  remonstrate  by  numbers  is  a 
statutory  right.  The  statutory  provision  is  to  the 
effect  that,  if  within  a  specified  time  two-thirds  in 
number  of  the  landowners  named  as  such  in  the  peti- 
tion, or  who  may  be  affected  by  any  assessment  or 
damages,  and  who  live  in  the  county  or  counties 
where  the  lands  affected  are  situated,  shall  remon- 
strate in  writing  against  the  construction  of  the  draiur 
age,  the  petition  shall  be  dismissed.  §6142,  supra.  It 
thus  appears  that  at  least  in  any  ordinary  case  a 
petitioner  has  as  strong  a  right  to  petition  for  drain- 
age as  has  a  landowner  to  remonstrate  against  it,  and 
that  neither  the  former  nor  the  latter  may  be  heard 
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to  complain  of  the  other  that  he  has  exercised  the 
right  granted  him  by  statute. 

It  may  be  said  also  that  prima  facie  it  appears  that 

the  statute  affords  to  landowners  of  the  class  indi- 

catedy  although  not  named  as  such  in  the  peti- 

4.  tion,  a  full  and  adequate  legal  remedy.  More- 
over, while  the  right  to  remonstrate  by  num- 
bers is  a  statutory  right,  the  failure  to  remonstrate 
does  not  necessarily  lead  to  the  establishing  of  the 
proposed  drainage.  The  only  effect  of  the  failure  of 
a  sufficient  number  of  authorized  landowners  so  to 
remonstrate  is  the  reference  of  the  petition  to  the 
drainage  commissioners  when  the  court  finds  it  to  be 
sufficient.  If  the  drainage  commissioners  on  such 
submission  determine  in  the  negative  any  one  of  sev- 
eral questions,  the  petition  must  be  dismissed.  But, 
as  we  have  said,  even  though  the  drainage  commis- 
sioners report  in  favor  of  the  proposed  drainage,  it 
rests  with  the  court  to  determine  ultimately,  when 
properly  presented,  whether  the  drainage  as  reported 
shall  be  established,  or  whether  the  proceeding  shall 
fail.    ^6142,  supra. 

It  thus  appears  that  there  is  no  such  thing  as  an 
.  absolute  right  to  drainage  under  any  particular  peti- 
tion directed  to  any  particular  physical  situa- 

5.  tion.    Drainage  sought  by  petition  may  be  de- 
feated by  a  remonstrance,  by  a  report,  or  by 

the  determination  of  the  court.  There  is  no  absolute 
right  to  have  a  drainage  petition  drawn  with  refer- 
ence to  a  certain  topographical  location,  referred  to 
the  drainage  commissioners.  There  is  no  such  right 
at  all  where  landowners  of  the  class  and  in  the  num- 
bers specified  stand  in  opposition  to  the  proposed  im- 
provement, and  indicate  their   opposition  as  pre^ 
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scribed.  iWhere  opposition  is  so  indicated,  it  serves 
merely  to  inform  the  court  that  the  right  to  have  the 
petition  referred  for  report  does  not  exist.  It  there- 
fore follows  that  landowners,  by  repeatedly  remon- 
strating against  a  petition  repeatedly  filed,  and  thus 
successively  preventing  its  reference  and  procuring 
its  dismissal,  do  not  thereby  deprive  the  petitioners 
of  any  right.  They  thereby  merely  demonstrate  that 
what  is  sought  as  an  advantage  does  not  exist  as  a 
right. 

Such  is  the  case  here:  Under  the  allegations  of 
the  complaint  the  requisite  number  of  qualified  land- 
owners are  opposed  to  the  drainage  improvement. 
They  have  repeatedly  demonstrated  their  opposition 
in  the  statutory  manner.  They  stand  ready  to  con- 
tinue to  do  so,  if  need  be.  They  have  thereby  estab- 
lished and  are  ready  to  continue  to  establish  that 
the  right  does  not  exist  in  appellees  to  have  the  peti- 
tion here  referred.  To  do  so,  however,  requires  in 
each  case  much  labor  and  the  expenditure  of  large 
amounts  of  money.  But  appellees  declare  that  they 
will  create  in  themselves  the  semblance  of  a  right  by 
compelling  the  landowners  through  utter  weariness 
to  abstain  from  filing  remonstrances.  A  petition  is 
filed ;  it  is  dismissed  by  reason  of  a  remonstrance ;  its 
practical  similitude  is  at  once  again  filed,  followed  by 
another  remonstrance,  and  thus  a  contest  in  endur- 
ance goes  on,  the  one  party  seeking  to  create  the 
equivalent  of  a  right  by  compelling  the  other  party  to 
forego  a  right.  The  one  party  seeks  to  create  the 
semblance  of  a  right,  not  because  the  natural  fruits 
thereof  are  desired,  but  for  certain  improper  pur- 
poses, to  be  attained  by  improper  means  exercised  in 
an  improper  spirit.   May  such  a  contest  proceed  with- 
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out  limitation  ?  Is  the  arm  of  equity  long  and  strong 
enough  to  intervene  I 

As  we  have  said,  appellant  and  the  other  landown- 
ers involved  have  a  remedy  at  law  by  reason  of  the 
statutory  right  to  remonstrate.    However,  *  *  It 

6.  is  not  enough  to  defeat  injunction  that  there 
is  a  remedy  at  law.  It  must  be  as  plain,  com- 
plete, and  adequate — or,  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice  and  its  prompt 
administration — as  the  remedy  in  equity.  *'  Meyer  v. 
Town  ofBoonville  (1903),  162  Ind.  165,  70  N.  E.  146. 

As  measured  by  the  foregoing  limitation,  there  can 

be  no  doubt  that  in  case  of  the  ordinary  petition  for 

drainage,  the  legal  remedy  by  remonstrance 

7.  is  fully  adequate,  and  that  on  account  of  the 
existence  of  such  remedy,  if  for  no  other  rea- 
son, recourse  to  equity  should  be  denied.    Here,  how- 
ever, we  are  not  dealing  with  an  ordinary  proceeding 
for  drainage. 

In  determining  the  adequacy  of  legal  remedies  and 

the   consequent   superiority   of   equitable   remedies, 

some  force  is  given  to  the  fact,  if  it  exists,  that 

8.  the  former  are  vexatiously  inconvenient,   or 
that  a  denial  of  the  latter  results  in  irritation, 

annoyance  and  embarrassment  readily  relieved  by 
the  application  of  such  remedy.  10  R.  C.  L.  278; 
Fitzmaurice  v.  Mosier  (1888),  116  Ind.  363,  16  N.  E. 
175, 19  N.  E.  180,  9  Am.  St.  854. 

**In  cases  where  the  oppressive  character  of  the 
litigation  involved  throws  upon  the  plaintiff  an  un- 
usual and  unconscionable  expense  and  annoyance, 
equity  has  jurisdiction  to  remove  a  cloud  upon  his 
title,  notwithstanding  a  remedy  exists  at  law.^'  Town 

VOL.  67—30. 
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of  Corinth  v.  Locke  (1890),  62  Vt.  411,  20  Atl.  809, 
11  L.  R  A,  207. 

likewise  equity  may  frequently  be  invoked  to  pre- 
vent a  multiplicity  of  suits  {Royer  v.  State,  ex  rd. 
[1916],  63  Ind.  App.  123,  112  N.  E.  122,  113 

9.  N.  E.  312),  or  for  the  purpose  of  suppressing 
litigation  when  otherwise  there  would  be  ac- 
tions at  law  unnecessarily  or  burdensomely  numer- 
ous.  Lewis  Y.  Rough  (1866) ,  26  Ind.  398. 

These  principles  seem  to  be  applicable  to  the  situ- 
ation here.    The  successive  filing  of  the  petition  for 
drainage  under  the  circumstances  presented  by 

10.  the  complaint,  rendering  necessary  the  repeated 
preparation  and  filing  of  remonstrances,  un- 
less the  landowners  abandon  a  statutory  right,  and 
especially  in  view  of  the  declared  purpose  to  continue 
the  filing  of  such  petition  as  often  as  it  meets  with 
an  enforced  dismissal,  and  until  all  opposition  is  de- 
stroyed, presents  a  case  of  multiplicity  in  legal  pro- 
cedure at  once  irritating,  annoying  and  vexatious, 
and  apparently  unjustifiably  so,  in  a  high  degree. 

We  have  discovered  no  decision  bearing  directly  on 
the  question  of  the  right  to  injunctive  relief  under  the 
specific  facts  presented  by  the  complaint.  We  may 
obtain  some  light,  however,  from  a  consideration  of 
analogies.  Thus,  after  the  introduction  of  the  rem- 
edy in  ejectment  to  try  titles  to  real  estate,  it  was  the 
doctrine  of  the  common  law  that  one  might  resort 
to  that  remedy  as  often  as  he  pleased  to  try  his  title. 
Thereupon  courts  of  equity  extended  to  parties  liti- 
gant a  remedy  through  a  bill  of  peace  that  they  might 
be  relieved  from  the  inconvenience  and  annoyance  of 
constantly  repeated  actions  in  ejectment,  and  that  the 
questions  in  dispute  might  be  determined  once  for 
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all.  10  R.  C.  L.  282 ;  14  B.  C.  L.  348.  A  bill  of  peace 
is  defined  as  **a  bill  filed  in  equity,  praying  for  an 
injunction  to  stay  a  large  number  of  separate  suits 
involving  the  same  right,  or  to  prevent  the  vexatious 
recurrence  of  inconclusive  litigation  of  the  same  right, 
and  to  adjudicate  finally  the  whole  controversy  in  the 
one  suit.  It  is  designed  to  secure  repose  from  per- 
petual litigation. ' '  3  Ency.  PL  and  Pr.  556.  That 
there  is  a  close  analogy  between  the  situation  here 
and  the  circumstances  under  which  the  application  of 
one  class  of  bills  of  peace  might  be  invoked  is  ap- 
parent. 

Likewise,  for  an  ordinary  trespass  the  law  affords 
an  adequate  remedy  in  damages.  The  courts  recog- 
nize, however,  that  an  act  of  trespass  may  be  so  fre- 
quently repeated,  and  so  continuously  persisted  in 
that  such  a  remedy  becomes  inefficient,  thereby  arous- 
ing equitable  jurisdiction  and  calling  for  the  applica- 
tion of  equitable  remedies.  Thus,  **if  the  trespass  is 
continuous  in  its  nature,  if  repeated  acts  of  wrong 
are  done  or  threatened,  although  each  of  these  acts, 
taken  by  itself,  may  not  be  destructive  and  the  legal 
remedy  may  therefore  be  adequate  for  each  single  act 
if  it  stood  alone,  then  also  the  entire  wrong  will  be 
prevented  or  stopped  by  injunction,  on  the  ground  of 
avoiding  a  repetition  of  similar  actions.'*  4  Pome- 
roy,  Eq.  Jurisp.  (4th  ed.)  §1357.  That  courts  fre- 
quently apply  equitable  remedies  in  case  of  repeated 
trespasses  is  well  settled.  See  the  following:  TFir- 
rick  V.  Boyls  (1909),  45  Ind.  App.  698,  91  N.  E.  621; 
Knickerbocker  Ice  Co.  v.  Surprise  (1912),  53  Ind. 
App.  286,  97  N.  E.  357,  99  N.  E.  58;  Haines  v.  Hall 
(1888),  17  Ore.  165,  20  Pac.  831,  3  L.  R.  A.  609,  and 
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note ;  Town  of  Corinth  v.  Locke,  supra,  and  note ;  10 
B.  0.  L.  282. 

While  the  foregoing  authorities  do  not  bear  directly 
on  the  question  here,  we  believe  that  the  remedy  there 
applied  is  broad  enough  to  include  the  situation  pre- 
sented by  the  complaint  in  the  case  at  ber,  and  that 
under  the  facts  the  appellant  is  entitled  to  equitable 
relief.  It  results  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Note,— Reported  in  119  N.  E.  383. 


Daub  et  al.  v.  Van  Lundy. 

[No.   9,419.     Filed    I>eceml)er   18,   1917.     Rehearing  denied   April 

24,  1918.] 

1.  Appeal. — Review. — Ruling  on  Motion  to  Vacate  Judgment. — ^A 
motion  to  vacate  a  default  Judgment,  filed  at  the  same  term  at 
which  such  Judgment  was  rendered,  is  a  part  of  the  proceetllnga 
of  the  cause,  and  the  ruling  thereon,  having  properly  been  as- 
signed as  error,  calls  for  consideration  on  appeal,     p.  473. 

2.  Judgment. — Default. — Setting  Aside. — Section  405  Bums  1914, 
§396  R.  S.  1881,  imposes  an  imperative  duty  on  the  court  to  re- 
lieve a  party  from  a  Judgment  against  him,  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect,  where  such  facts  are 
made  to  appear  to  the  satisfaction  of  the  court    p.  473. 

3.  Appeal. — Review. — Ruling  on  Motion  to  Bet  Aside  Default. — 
Evidence. — Verified  Motion. — Consideration. — A  verified  motion  to 
set  aside  a  default  partakes  of  the  nature  of  a  deposition  and 
parol  testimony,  and  is  within  the  rule  against  weighing  evi- 
dence on  appeaL    p.  473. 

4.  Appeal. — Review. — Evidence. — Sufficiency. — ^A  decision  of  the 
trial  court  on  a  motion  to  set  aside  a  default  Judgment  v^ll  not 
be  disturbed  on  appeal,  where  there  is  evidence  to  sustain  it 
p.  474. 
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5.  Appeal. — Review, — Ruling  on  Motion  to  Bet  AHde  Default  Judg- 
ment,— Evidence, — Sufficiency. — ^Where  it  appeared  from  a  veri- 
fied affidavit  to  set  aside  a  default  Judgment  that  such  Judgment 
was  entered  after  failure  of  affiant's  attorneys  to  comply  with  a 
rule  absolute  to  answer,  a  mere  showing  that  affiant's  attor- 
neys had  entered  into  an  agreement  outside  of  court  with  an  at- 
torney of  the  opposing  party  granting  further  time  to  comply 
with  the  rule,  was  insufficient  to  show  mistake,  surprise,  inad- 
vertence or  excusable  neglect  entitling  affiant  to  relief  under 
f406  Bums  1914,  §396  R.  S.  1881.    p.  474. 

6.-  Judgment. — Default, — Motion  to  Set  Aside, — Requisite, — Show- 
ing of  a  Valid  Defense,— Vnder  |405  Bums  1914,  §396  R.  S.  18S1, 
providing  that  a  party  may  be  relieved  from  a  Judgment  taken 
against  him  through  mistake,  inadvertence,  surprise  or  excusable 
neglect  and  requiring  a  showing  of  a  valid  defense  to  the  action, 
a  verified  motion  to  set  aside  the  Judgment  based  on  the  fact 
that  the  real  estate  involved  in  the  mortgage  foreclosure  by 
default  was  conveyed  to  aflSants  by  plaintiff's  mortgagor  as  part 
of  a  fraudulent  transaction,  and  that  the  realty  involved  never 
belonged  to  affiants,  without  any  showing  as  to  the  nature  of  the 
fraud  or  the  parties  thereto,  was  properly  overruled  as  not 
showing  a  valid  defense  to  the  foreclosure  proceedings,    p.  475. 

From  St.  Joseph  Superior  Court;  George  Ford, 
Judge. 

Action  by  Oscar  Van  Lundy  against  Mary  E.  Daub 
and  another.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.    Affirmed. 

Lenn  J.  Oare  and  Russell  W.  Geyer,  for  appellants. 
Guy  d  Pattee,  for  appellee. 

Batman,  P.  J. — ^Appellee  filed  his  complaint  against 
appellants  in  the  St.  Joseph  Superior  Court  on  Janu- 
ary 16,  1915,  to  foreclose  a  mortgage  on  certain  real 
estate.  On  the  same  date  appellants  were  duly  served 
with  process  requiring  them  to  appear  thereto  on  the 
29th  day  of  said  month.  On  April  16,  the  same  being 
the  fifty-first  judicial  day  of  the  February  term,  1915, 
of  said  court,  they  were  defaulted,  and  judgment  was 
rendered  against  them  in  favor  of  appellee. 
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On  April  28,  the  same  being  the  sixty-first  judicial 
(lay  of  said  February  term,  1915,  of  said  court,  appel- 
lants filed  their  verified  motion  to  set  aside  the  de- 
fault and  vacate  said  judgment  as  follows : 

**  Comes  now  the  defendants  in  the  above  entitled 
cause  and  move  the  court  to  set  aside  the  default  and 
judgment  against  them  for  the  reasons  as  follows: 
that  the  default  and  judgment  herein  was  taken 
against  them  through  their  mistake,  inadvertence  and 
excusable  neglect,  in  this:  that  on  the  13th  day  of 
April,  1915,  the  attorneys  who  had  appeared  for  the 
defendants  in  this  cause  until  said  date  withdrew  their 
appearance,  and  immediately  thereafter  Lenn  J.  Oare 
and  Russell  W.  Geyer  entered  their  appearance  in 
said  cause  for  the  said  defendants;  that  on  the  day 
the  said  Oare  and  Geyer  entered  their  appearance, 
to-wit :  on  the  13th  day  of  April,  1915,  the  attorneys 
for  the  plaintiff  obtained  a  rule  to  answer  against 
these  defendants,  and  then  and  there  the  court  or- 
dered the  rule  to  be  satisfied  pn  the  second  day  there- 
after, to-wit :  on  the  15th  day  of  April,  1915 ;  that  the 
said  L^nn  J.  Oare  on  the  said  15th  day  of  April,  began 
a  trial  of  a  cause  in  the  said  court,  which  said  trial 
continued  for  several  days  thereafter ;  that  it  was  the 
said  Lenn  J.  Oare  who  was  in  court  at  the  time  said 
rule  to  answer  was  taken  and  upon  whom  notice  of 
said  order  was  then  and  there  given ;  that  he,  the  said 
Lenn  J.  Oare,  was  busy  and  his  time  was  wholly  occu- 
pied on  the  13th,  14th,  and  15th  of  said  month  and 
it  was  wholly  impossible  for  him  to  satisfy  said  rule ; 
that  on  thq  15th  of  said  month,  the  day  said  rule  was 
ordered  to  be  satisfied,  the  said  Lenn  J.  Oare  had  a 
conversation  with  one  of  the  attorneys  for  the  plain- 
tiff and  explained  to  said  attorney  for  the  plaintiff 
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that  it  would  be  impossible  for  him  to  satisfy  said  rule 
on  said  day,  but  he  would  satisfy  said  rule  at  the 
earliest  possible  time,  and  that  then  and  there  the 
said  attorney  for  the  plaintiff  made  no  objection  to 
the  explanation  and  proposal  of  the  said  Lenn  J.  Oare 
as  defendants'  attorney;  but  stated  that  *We  will 
wait  and  see  how  your  case  progresses ' ;  that  the  said 
Lenn  J.  Oare  further  stated  to  said  counsel  for  the 
plaintiff  that  he  would  not  delay  or  cause  the  delay 
of  the  said  action  by  failure  to  plead;  that  the  said 
Lenn  J.  Oare  had  reasons  to  believe  and  did  believe 
that  it  would  be  satisfactory  to  the  said  plaintiff 
to  discharge  the  rule  after  the  trial  in  which  the  said 
Lenn  J.  Oare  was  then  engaged  was  concluded ;  that 
at  said  time  of  the  said  conversation  with  the  said 
counsel  for  the  plaintiff  the  said  Lenn  J.  Oare  inti- 
mated to  the  said  counsel  the  nature  of  the  pleading 
which  he  would  file  in  the  said  cause ;  that  it  has  not 
been  customary  in  this  court  or  any  court  of  record 
in  this  county  to  take  judgment  by  default  by  reason 
of  a  failure  to  comply  with  a  rule  to  answer  unless 
the  party  against  whom  the  rule  is  made  has  been  re- 
peatedly notified,  or  has  shown  a  disposition  to  delay 
the  trial  of  the  cause  by  reason  of  a  failure  to  plead ; 
that  notwithstanding  said  conversation  had  with  the 
said  Lenn  J.  Oare,  and  notwithstanding  the  custom 
in  this  court  and  any  other  courts  of  record  of  this 
community,  the  said  counsel  for  the  plaintiff  on  the 
16th  day  of  April,  moved  this  court  for  judgment  by 
default  without  notifying  the  defendants  or  their  at- 
torneys of  such  action;  that  said  judgment  was  ren- 
dered as  by  default. 

'^  These  defendants  would  further  show  the  court 
that  they  have  a  valid  and  meritorious  defense  to  the 
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action  set  forth  in  plaintiff's  complaint,  in  this:  that 
the  defendants  have  no  interest  in  the  property  upon 
which  the  mortgage  was  sought  to  be  foreclosed  in 
said  complaint;  that  the  mortgage  was  given  to  the 
plaintiff  by  one  Cyrus  Walters  who  at  the  time  of 
the  execution  of  the  said  mortgage  was  the  owner  of 
said  property ;  that  the  said  property  was  transferred 
to  the  def  endant,  Mary  E.  Daub,  and  that  said  trans- 
fer to  the  said  Mary  E.  Daub,  was  a  part  of  a  fraudu- 
lent transaction  and  that  the  said  property  in  law  and 
in  equity  never  was  the  property  of  these  defendants, 
and  that  these  defendants  in  law  and  in  equity  never 
had  any  interest  in  the  property  set  forth  in  plain- 
tiffs' complaint;  that  the  defendant,  Mary  E.  Daub, 
has  heretobef  ore  brought  her  action  in  the  St.  Joseph 
Circuit  Court  to  have  the  said  alleged  fraudulent 
transaction  set  aside,  and  that  before  the  beginning 
of  the  said  action  to  set  aside  the  said  fraudulent 
transaction,  the  said  Mary  E.  Daub  offered  and  ten- 
dered to  the  said  Cyrus  Walters  a  deed  quit-claiming 
all  her  interest  in  the  said  property  to  the  said  Cyrus 
Walters,  and  then  and  there  demanded  of  him,  the 
said  Cyrus  Walters,  that  he  return  unto  the  said 
Mary  E.  Daub  the  consideration  given  by  her  in  the 
said  alleged  fraudulent  transaction.  That  it  is  neces- 
sary that  the  defendants  herein  make  a  defense  in 
this  action  in  order  to  prevent  a  personal  judgment 
against  them,  and  also  in  order  to  properly  present 
the  matters  with  reference  to  said  fraudulent  trans- 
action to  this  court,  in  x)rder  that  the  right  accruing 
to  the  said  Mary  E,  Daub,  in  the  action  now  pending 
as  aforesaid  in  the  St.  Joseph  Circuit  Court  might 
not  be  barred." 
The  record  does  not  disclose  that  anv  other  affidavit 
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was  filed,  or  other  evidence  heard    The  court  over- 
ruled appellants  *  said  motion,  to  which  action  of  the 
court  they  duly  excepted.    This  action  of  the  court- 
constitutes  the  sole  error  relied  on  for  reversal. 

Appellants,  by  their  said  motion,  sought  relief  from 

the  judgment  taken  against  them  by  default,  under 

§405  Bums  1914,  §396  R.  S.  1881,  which  reads 

1.  in  part  as   follows:     **The   court     •    •    • 
shall  relieve  a  party  from  a  judgment  taken 

against  him,  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,  and  supply  an  omission 
in  any  proceedings,  on  complaint  or  motion  filed  with- 
in two  years. '  *  Such  motion,  having  been  filed  at  the 
same  term  at  which  such  judgment  by  default  was 
rendered,  was  a  part  of  the  proceedings  in  said  cause, 
and  the  ruling  thereon,  having  been  properly  assigned 
as  error,  calls  for  our  consideration.  Kurtz  v.  Phtllips 
(1916),  63  Ind.  App.  79,  113  N.  E.  1016.  We  agree 
with  appellants  that  ^405,  supra,  imposes  an  impera- 
tive duty  on  the  courts  to  grant  the  relief 

2.  stated,   where   the   ** mistake,'*   inadvertence, 
surprise  or  excusable  neglect,  is  made  to  ap- 
pear to  the  satisfaction  of  the  court.   Ziegler  v.  Funh- 
houser  (1908),  42  Ind.  App.  428,  85  N.  E.  984;  Macy 
V.  Lindley  (1913),  54  Ind.  App.  157,  99  N.  E.  790. 

Whether  sufficient  grounds  exist  for  such  relief 

must  be  determined  from  the  evidence  submitted.    In 

this  case  appellants'  verified  motion  appears 

3.  to  have  been  the  only  evidence  before  the  court 
as  to  the  facts.    It  has  been  repeatedly  held 

that  such  affidavit  partakes  of  the  nature  of  a  deposi- 
tion and  parol  testimony,  and  not  of  the  nature  of 
documentary  evidence,  and  that  the  rule  applicable  to 
parol  testimony  applies  on  appeal.    Wells  v.  Bradley, 
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etc.,  Co.  (1891),  3  Ind.  App.  278, 29  N.  E.  572;  Masten 
V.  Indiana  Car,  etc.,  Co.  (1900),  25  Ind.  App.  175,  57 
N.  E.  148;  Peterson  v.  Downey  (1912),  53  Ind.  App. 
373, 101  N.  E.  737;  Kruse  v.  State,  ex  rel.  (1913),  55 
Ind.  App.  203,  103  N.  E.  663.    The  decision 

4.  of  the  trial  court,  therefore,  under  the  well- 
established  rule,  win  not  be  disturbed  on  ap- 
peal, where  there  is  evidence  to  sustain  it.  Costello 
V.  Wallace  (1915),  184  Ind.  734, 110  N.  E.  660;  Bea- 
vers V.  Bess  (1914),  58  Ind.  App.  287, 108  N.  E.  266; 
Vandalia  R.  Co.  v.  House  (1914),  59  Ind.  App.  10, 
108  N.  E.  872;  Dorrell  v.  Herr  (1915),  184  Ind.  445, 
111  N.  E.  614 ;  Nicholson  v.  Smith  (1915) ,  60  Ind.  App. 
385, 110  N.  E.  1007. 

Appellants'  verified  affidavit  discloses  that  on  April 

13,  1915,  the  attorneys  for  appellee  obtained  a  rule 

to  answer  against  appellants,  and  that  the 

5.  court  ordered  that  the  rule  be  discharged  on 
April  15,  1915;  that  appellants  attempted  to 

avoid  a  compliance  with  such  order  by  an  agreement 
made  out  of  court  with  one  of  appellee's  attorneys, 
but,  notwithstanding  such  alleged  agreement,  judg- 
ment was  rendered  against  them  as  by  default  on 
April  16,  1915.  It  is  to  be  observed  that  the  alleged 
agreement  was  not  made  in  a  cause  where  the  making 
of  the  issues  was  passing  by  common  consent  of  the 
court  and  parties,  but  in  a  case  where  an  absolute 
order  had  been  entered  for  the  discharge  of  a  rule. 
Such  an  agreement,  if  definite  and  positive,  could  not 
have  the  effect  to  supersede  the  court's  order,  nor 
would  it  necessarily  stand  as  a  sufficient  excuse  for 
a  failure  to  comply  with  the  same.  It  would  have 
furnished  grounds  on  which  appellants  might  have 
based  a  request  for  an  extension  of  time  in  which  to 
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discharge  such  rule,  but  no  such  request  was  made. 
Courts  have  the  power  to  make  such  orders,  and  the 
dispatch  of  business  often  requirei^  that  they  be 
made;  otherwise  intolerable  delays  would  often  re- 
sult. They  are  designed  to  expedite  the  transaction 
of  business,  and  should  not  be  treated  lightly  or  suf- 
fered to  be  ignored.  Houser y.  Laughlin  (1913),  55 
Ind.  App.  563, 104  N.  E.  309.  Section  410  Bums  1914, 
§401  B.  S.  1881,  prescribes  the  duty  of  the  court  on  a 
failure  to  comply  with  such  an  order,  as  follows :  ^^f , 
from  any  cause,  either  party  shall  fail  to  plead  or 
make  up  the  issues  within  the  time  prescribed,  the 
court  shall  forthwith  enter  judgment  as  upon  a  de- 
fault, unless,  for  good  cause  shown,  further  time  be 
given  for  pleading,  on  the  payment  of  the  costs  occa- 
sioned by  the  delay.**  In  view  of  all  the  facts,  the 
trial  court  evidently  concluded  that  no  sufficient  mis- 
take, surprise,  inadvertence  or  excusable  neglect  was 
shown,  to  authorize  the  relief  sought,  and  as  there 
was  some  evidence  to  sustain  such  conclusion,  this 
court,  under  the  well-established  rule,  cannot  dis- 
turb it. 

There  is  a  further  reason  for  sustaining  the  action 

of  the  trial  court  in  overruling  appellants  *  motion  to 

set  aside  the  default  and  vacate  the  judgment. 

6.  Such  reason  is  based  on  the  absence  of  a  suffi- 
cient showing  on  the  part  of  appellants  that 
they  had  a  valid  defense  to  the  action.  Such  a  show- 
ing is  essential  under  §405,  supra.  Ziegler  v.  Funk- 
Jiouser,  supra;  Booker  v.  Bruce  (1908),  171  Ind. 
86,  85  N.  E.  351 ;  Macy  v.  Lindley,  supra.  By  refer- 
ence to  appellants  *  verified  motion  it  will  be  observed 
that  the  defense  relied  upon  is  based  on  the  alleged 
fact  that  the  real  estate  in  question  was  conveyed  to 
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appellant  Mary  E.  Daub  by  appellee  ^s  mortgagor,  as 
part  of  a  fraudulent  transaction,  and  that  said  real 
estate  in  law  and  in  equity  never  belonged  to  appel- 
lants. There  is  no  showing  as  to  the  nature  of  the 
fraud,  nor  as  to  the  parties  thereto.  For  anything 
shown  by  the  record  the  appellant  Mary  E.  Daub  may 
have  been  a  party  to  such  fraud,  and  received  the  con- 
veyance with  full  knowledge  of  all  the  facts.  In  such 
event  the  court  will  not  afford  relief,  but  will  leave 
the  parties  where  they  have  placed  themselves.  For 
the  reasons  stated,  the  allegations  of  appellants'  mo- 
tion are  insufficient  to  show  a  valid  defense  to  ap- 
pellee's cause  of  action,  and  such  motion  was  there- 
fore properly  overruled. 
Judgment  affirmed. 

Note.— Reported  in  118  N.  E.  140. 


Wainwbight  Trust  Company  v.  Dulin,  RECBnnEB. 

[No.  0,935.     Filed  April  24,  1918.] 

Banks  akd  Banking. — Insolvent  Trust  Company, — Claims. — Prior- 
ity,— Chtardianship  Funds, — ^Upon  the  insolvency  of  a  trust  com- 
pany organized  under  §4942  Bums  1914,  Acts  1893  p.  344,  money 
received  by  it  in  its  capacity  as  guardian  is  not  entitled  to  prefer- 
ence over  claims  of  general  creditors,  where  it  appears  that  all 
money  received  by  it,  including  that  received  as  guardian,  was 
commingled  and  placed  in  a  common  fund,  so  that  no  amount 
received  by  the  trust  company  as  guardian  could  be  traced, 
except  that  it  became  a  part  of  such  common  fund. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Proceedings  in  the  matter  of  the  receivership  of 
the  Hamilton  Trust  Company.    A  claim  by  the  Wain- 
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"wright  Trust  Company,  as  guardian  of  Matilda 
Bonis,  filed  with  the  receiver,  John  S.  Dulin,  was 
allowed  as  a  general  claim  and  disallowed  as  a  pre- 
ferred claim,  and  claimant  appeals.    Affirmed. 

Gentry  <&  Campbell,  for  appellant. 

Shirts  S  Fertig,  for  appellee. 

HoTTEL^  J. — The  undisputed  facts  disclosed  by  the 
record  necessary  to  an  understanding  of  the  question 
presented  by  this  appeal  are  in  substance  as  follows : 

In  October,  1910,  the  Hamilton  Circuit  Court  ap- 
pointed the  Hamilton  Trust  Company,  of  Noblesville, 
Indiana,  guardian  of  Matilda  Eouls,  a  person  of  un- 
sound mind.  Said  trust  company  qualified  as  such 
guardian  and  acted  as  such  until  in  January,  1915, 
when  it  was  closed  as  insolvent.  It  was  never  re- 
quired to  give  and  never  gave  any  bond  for  the  dis- 
charge of  its  duties  as  such  guardian.  John  L.  Dulin 
was  appointed  and  qualified  as  receiver  of  said  trust 
company,  and  as  such  on  March  31, 1915,  filed  a  report 
and  resignation  as  said  guardian  for  and  on  behalf  of 
said  trust  company.  In  this  report  he  showed  that 
at  said  time  there  was  due  said  ward  from  said  trust 
company,  guardian,  the  sum  of  $533.46.  Said  report 
was  approved  by  the  court  and  said  resignation  ac- 
cepted. The  appellant  Wainwright  Trust  Company 
was  then  appointed  and  qualified  as  guardian  of  said 
Eouls  and  thereafter  demanded  of  appellee  the  pay- 
ment of  said  sum  shown  to  be  due  by  said  report,  viz., 
$533.46,  and  such  payment  being  refused,  the  appel- 
lant filed  its  claim  with  appellee  for  the  recovery  of 
said  funds.  The  claim  is  in  two  paragraphs,  the  first 
of  which  sets  out  in  detail  the  facts  above  indicated, 
and  demands  judgment  for  $533.46  with  interest,  and 
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asks  that  such  judgment  be  given  preference  over  the 
general  creditors  of  the  Hamilton  Trust  GomjMmy. 

The  second  paragraph  contains  in  addition  to  the 
averments  of  the  first  paragraph  a  further  averment 
that  the  Hamilton  Trust  Company  converted  the  as- 
sets of  said  ward,  and  demands  judgment  for  said 
sum  and  interest  and  ten  per  cent,  damages  thereon. 
The  said  receiver  filed  with  the  court  hitf  report  of 
said  claim  witH  the  recommendation  that  it  be  dis- 
allowed as  a  preferred  claim  and  allowed  as  a  general 
claim,  whereupon  such  claim  was  docketed  on  the 
probate  records  of  the  court,  where  there  was  a  trial 
and  finding  for  appellee  in  the  sum  of  $594.28,  that 
said  sum  should  be  allowed  without  preference  and 
should  be  paid  out  of  the  assets  in  the  hands  of  said 
receiver  pro  rata  with  other  general  creditors. 

There  was  judgment  accordingly.  A  motion  for  a 
new  trial  filed  by  appellant  was  overruled,  and  this 
ruling  is  assigned  as  error  and  relied  on  for  reversal. 
Said  motion  contains  two  grounds  which  respectively 
challenge  the  decision  of  the  trial  court  as  not  being 
sustained  by  sufficient  evidence,  and  as  being  contrary 
to  law. 

In  its  points  and  authorities,  appellant,  in  sup- 
port of  the  first  ground  of  its  motion,  '^asserts  its 
right  to  a  preference  over  general  creditors  upon  the 
fact  that  the  money  in  question  was  received  by  the 
Hamilton  Trust  Company  in  its  capacity  as  guardian 
under  an  order  of  a  court  of  record,  *  •  *,*'  cit- 
ing §4954  Burns  1914,  Acts  1893  p.  344,  §11. 

While  there  are  other  propositions  differently 
stated  under  appellant's  points  and  authorities,  the 
one  just  indicated  involves  the  question  which  appel- 
lant seeks  to  have  determined  by  this  appeal,  viz.: 
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Under  the  facts  disclosed  by  the  evidence,  is  appel- 
lant *s  claim  entitled  to  preference  over  the  claims  of 
the  general  creditors  of  said  Hamilton  Trust  Com- 
pany? 

It  is  suggested  by  appellee  that,  inasmuch  as  there 
was  no  exception  to  the  order  of  allowance  and  no 
motion  to  modify  the  same,  there  may  be  doubt 
whether  said  question  is  presented  by  the  record. 
However,  appellee  expresses  a  desire  that  said  ques- 
tion shall  be  decided,  9.nd  calls  attention  to  the  fact 
that  a  former  appeal  by  appellant  resulted  in  a  fail- 
ure to  obtain  the  decision  of  said  question.  See 
Wainwright  Trust  Co.  v.  Dulin,  Rec.  (1915),  61  Ind. 
App.  200,  111  N.  E.  808. 

We  will  therefore  proceed  to  a  determination  of 
said  question  without  discussing  or  determining 
whether  it  is  properly  presented  by  the  record.  Upon 
the  trial  the  parties  agreed  to  certain  facts.  In  addi- 
tion to  the  facts  already  indicated,  such  agreement 
shows,  among  other  things,  the  substance  of  the  con- 
tents of  three  separate  reports  made  by  said  Hamil- 
ton Trust  Company,  guardian,  including  its  final  re- 
port and  resignation  before  referred  to,  and  in  each 
of  said  reports  said  guardian  charged  itself  with  an 
item  of  interest  on  account  to  date  received  from  said 
trust  company.  Other  facts  contained  in  such  agreed 
^tement  are  as  follows: 

''The  Hamilton  Trust  Company  during  prac- 
tically all  its  existence,  engaged  extensively  and 
generally  in  the  business  of  receiving  deposits  of 
money,  checks,  or  drafts,  from  its  patrons,  and 
paying  out  money  upon  checks  drawn  upon  it  by 
its  patrons  against  such  deposit  accounts.  •  •  • 
All  sums  of  money  received  by  said  Company 
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from  its  patrons,  including  all  suins  received  in 
its  fiduciary  capacity  as  guardian,  administrator, 
executor  or  receiver,  and  all  sums  received  as 
profits  or  earning  of  said  Company,  were  com- 
mingled by  said  Company,  and  were  paid  out  in 
such  a  way  that  any  balance  remaining  due  to 
any  particular  patron  or  fiduciary  trust  could  not 
be  identified.  The  funds  received  by  said  Com- 
pany as  guardian  for  Matilda  Bonis  cannot  be 
identified  or  traced  to  any  particular  fund,  prop- 
erty or  security  by  said  Trust  Company  except 
that  such  funds  were  received  by  said  Trust 
Company  as  guardian,  and  became  a  part  of  the 
general  fund  of  said  Trust  Company.  After  the 
deposit  in  said  general  fund  of  said  trust  funds 
on  the  iiccount  of  the  guardianship  of  said  Ma- 
tilda Rouls,  said  Hamilton  Trust  Company  con- 
tinued to  add  various  deposits  made  by  its  vari- 
ous patrons  to  such  general  fund,  and  continued 
to  withdraw  money  from  such  general  fund  in 
payment  of  checks  drawn  by  its  patrons  against 
deposits  made  by  them  with  said  Company,  and 
continued  to  withdraw  money  from  such  general 
fund  in  payment  of  the  obligations  of  said  Trust 
Company.  The  total  amount  of  deposits  made 
with  said  Company  and  added  to  such  general 
fund,  after  the  deposit  of  said  trust  funds,  would^ 
greatly  exceed  the  amount  in  said  general  fund 
at  any  one  time.  The  total  amount  of  the  checks 
drawft  against  said  general  fund  and  paid  out  of 
said  general  fund,  after  the  deposit  of  said  trust 
funds,  would  greatly  exceed  the  amount  of  money 
in  said  general  fund  at  any  one  time.  At  and 
prior  to  the  time  said  Trust  Company  closed  its 
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doors  as  insolvent,  it  was  acting  as  gaardian  for 
a  large  number  of  minors  and  other  persons  in- 
capable of  managing  their  estates,  under  appoint- 
ment of  said  Hamilton  Circuit  Court,  and  was 
also  acting  as  administrator  and  receiver  of 
other  estates  under  appointment  of  said  Hamil- 
ton Circuit  Court,  and  there  was  then  due  from 
said  Trust  Company,  in  its  fiduciary  capacity 
to  said  several  estates  and  wards,  a  large  sum  of 
money,  viz.,  about  $9000.00,  which  had  been  en- 
tered as  ledger  deposi,ts  and  commingled  in  like 
manner  as  said  Bonis  funds ;     *     *     *. 

*  *  Said  Trust  Company  carried  the  account  of 
said  ward,  Matilda  Rouls,  on  the  ledger  of  said 
Company,  in  which  was  kept  the  commercial  de- 
posits of  its  general  patrons,  in  th^  name  of  *  The 
Hamilton  Trust  Company,  Guardian,  Matilda 
Rouls.'  All  sums  of  money  received  by  said 
guardian  were  credited  on  said  account,  and  all 
moneys  expended  by  said  Company  as  such 
guardian  ^ere  charged  against  such  account. 
Said  Company,  by  order  of  its  Board  of  Direct- 
ors, allowed  and  paid  to  its  patrons  interest  upon 
time  and  savings  deposits  of  four  per  cent,  per 
annum,  and  also  allowed  interest  at  the  same  rate 
to  the  estates  and  wards  who  had  money  in  the 
Hamilton  Trust  Company;  and  on  October  7, 
1914,  allowed  interest  to  the  estate  of  its  ward 
Matilda  Rouls  at  that  rate  to  that  date.  No 
interest  has  been  accounted  for  by  said  Company 
on  said  ward's  funds  since  October  7,  1914; 
•  *  *  The  liabilities  of  said  Trust  Company, 
other  than  those  on  account  of  funds  received  by 
it  in  a  fiduciary  capacity  were,  at  the  time  it  was 

▼OL.  67—81. 
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closed,  approximactely  two  hundred  thousand  dol- 
lars, and  its  total  assets,  of  every  character,  in- 
cluding stockholders'  liability,  of  the  gross  value 
of  approximately  one  hundred  thousand  dol- 
lars/' 

It  also  appears  that  said  trust  company,  when  it 
was  closed  by  the  auditor  of  state  as  insolvent,  then 
had  on  hand  in  cash  the  sum  of  $300. 

It  appears  from  this  agreement  that  all  sums  of 
money  received  by  said  trust  company,  including 
those  received  in  its  fiduciary  capacity  as  guardian, 
administrator,  executor,  receiver,  or  from  whatever 
source  and  in  whatever  capacity,  as  well  as  all  its 
profits  and  earnings,  were  commingled  and  placed  in 
a  common  fund,  so  that  no  amount  received  by  said 
trust  company  as  the  former  guardian  of  appellant 's 
ward  could  be  traced  to  any  particular  fund,  property 
or  security  of  said  trust  company,  except  Lt  they 
became  a  part  of  its  general  fund.  These  facts  make 
the  following  language  of  the  court  in  the  case  of 
Fletcher  v.  Sharpe  (1886),  108  Ind.  276,  9  N.  E.  142, 
pertinent  and  applicable:  ^'This  is  a  case  in  whidi 
trustees,  with  others,  have  become  general  depositors 
in  a  bank  which  has  become  insolvent,  and  whose  as- 
sets are  now  in  the  hands  of  a  receiver  for  distri- 
bution among  all  its  creditors  according  to  law.  The 
question  is,  do  persons  who  become  general  deposit- 
ors of  trust  funds  in  such  manner  as  to  create  the 
relation  of  debtor  and  creditor  between  themselves 
and  the  bank  in  which  the  funds  are  deposited,  stand 
upon  a  different  level  from  other  depositors  f  *  •  • 
When  deposits  are  received,  unless  they  are  special 
deposits,  they  belong  to  the  bank  as  a  part  of  its  gen- 
eral funds,  and  the  relation  of  debtor  and  creditor 
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arises  between  the  bank  and  the  depositor.  This  is 
equally  so  whether  the  deposit  is  of  trust  moneys, 
or  funds  which  are  impressed  with  no  trust,  provided 
the  act  of  depositing  is  no  misappropriation  of  the 
fund.  If  in  receiving  a  trust  fund  a  bank  acted  with 
knowledge  that  it  was  taking  the  fund  in  violation  of 
the  duty  of  the  trustee,  the  rights  of  the  cestue  que 
trust  might  be  different.  In  respect  to  such  a  case, 
we  decide  nothing  here. 

'^In  this  case,  where  no  impropriety  is  imputed 
to  the  bank  in  receiving  the  money,  it  became  the 
debtor  of  the  petitioners,  and  its  debt  to  them  was 
of  the  same  character  as  its  debt  to  any  other  depos- 
itor, and  must  be  paid  in  the  same  proportion.  The 
rights  of  other  creditors  stand  on  a  level  with  those 
of  the  petitioners,  and  are  to  be  guarded  and  pro- 
tected by  the  court  with  the  same  vigilance. '^  See 
cases  there  cited. 

The  facts  in  the  instant  case  are  in  all  material 
respects  substantially  the  same  as  the  facts  in  the 
case  just  quoted,  except  that  in  the  instant  case  the 
funds  were  deposited  in  a  trust  company  created  un- 
der said  special  act  providing  for  the  organization 
of  trust  companies,  being  §4942  et  seq.  Bums  1914, 
Acts  1893  p.  344.  It  follows  that  the  case  cited  is 
controlling  of  the  question  here  presented  unless 
there  is  some  provision  in  said  act  which  furnishes 
a  ground  for  a  different  conclusion. 

As  before  indicated,  appellant  cites  and  seems  spe- 
cially to  rely  on  §§4954,  4960  Burns  1914,  supra; 
but  'we  are  unable  to  find  anything  in  either  of  these 
sections,  or  in  any  other  section  of  said  act,  which 
gives  or  evidences  an  intention  on  the  part  of  the 
legislature  to  give  preference  to  any  class  of  deposit- 
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ors,  fiduciary  or  otherwise,  which  deposits  funds  with 
companies  organized  under  said  act.  Indeed,  we 
think  the  contrary  intent  is  at  least  inferable  when 
the  act  is  read  in  its  entirety  and  considered  and 
interpreted  in  the  light  of  similar  acts  in  other  juris- 
dictions. 

The  courts  of  N6w  York  under  the  provisions  of 
an  act  in  many  respects  similar  to  ours  hold  that 
certain  trust  deposits  are  preferred.  Henkel  v.  Car- 
negie Trust  Co.  (1914),  213  N.  Y.  185, 107  N.  E.  346; 
Madison  Trust  Co.  v.  Carnegie  Trust  Co.  (1915),  215 
N.  Y.  475,  109  N.  E.  580. 

The  preference  recognized  in  these  decisions  is  ex- 
pressly based  upon  and  limited  to  the  class  of  trust 
funds  to  which  preference  is  given  by  the  following 
provisions  of  said  act:  Banking  Law  §190.  "*  *  • 
No  bond  or  other  security,  except  as  hereinafter  pro- 
vided, shall  be  required  from  any  such  corporation 
for  or  in  respect  to  any  trust,  nor  when  appointed 
executor,  administrator,  guardian,  trustee,  receiver, 
committee  or  depositary.  *  *  *  7/  dissolved  by 
the  Legislature  or  the  court,  or  otherwise,  the  debts 
due  from  the  corporation  as  such  executor,  adminis- 
trator, guardian,  trustee,  committee  or  depositary 
shall  have  the  preference.^ ^    (Italics  inserted.) 

The  absence  of  a  provision  in  our  statute  like  or 
similar  to  that  above  italicized  is  significant,  and  in 
view  of  its  absence  the  grounds  upon  which  the  New 
York  cases  are  made  to  rest,  as  well  as  'the  general 
principles  recognized  and  expressed  therein,  make 
them  authority  for  our  conclusion  in  this  case.  Said 
act,  when  read  in  its  entirety,  clearly  indicates  that 
all  general  deposits  and  balances  are  placed  on  an 
equality  and  constitute  a  common  fund  to  be  used  by 
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such  company  in  its  general  business.  This  is  espe- 
cially true  as  to  said  provision  requiring  such  com- 
pany to  pay  three  per  cent,  interest  on  all  trust  funds 
not  specifically  invested, 

Undef  the  facts  of  this  case,  there  being  no  statute 
to  the  contrary,  equity  would  place  appellant  on  an 
equality  with  the  other  creditors  of  said  trust  com- 
pany. Lippitt  V.  Thames  Loan,  etc.,  Co.  (1914),  88 
Conn.  185,  90  AtL  369.  See,  also,  Board  of  Levee 
Comr's  V.  Powell  (1915),  109  Miss.  154,  68  South.  71; 
Young  v.  Teutonia  Bank,  etc.,  Co.  (1914),  134  La.  879, 
64  South.  806;  Potter  v.  Fidelity,  etc.,  Co.  (1911),  101 
Miss.  823,  58  South.  713. 

For  the  reasons  indicated,  we  hold  that  no  error 
resulted  from  the  action  of  the  trial  court  in  overrul- 
ing appellant 's  motion  for  a  new  trial,  and  that  there- 
fore the  judgment  below  should  be  affirmed. 

Dissenting  Opinion. 

Dausman,  J. — ^I  respectfully  dissent  from  the  opin- 
ion in  the  above  entitled  cause. 

Note.— Reported  In  110  N.  E.  387. 


Stampfer  v.  Peter  Hand  Brewing  Company. 

[No.  9,415.    Filed  December  10,  1917.     Rehearing  denied  April  24, 

1918.] 

1.  Judgment. — Setting  Aside, — Petition, — Sufficiency. — Statute. — A 
petition  to  set  aside  a  judgment  which  In  effect  is  merely  a  mo- 
tion to  vacate  the  ruling  on  the  motion  for  a  new  trial  does  not 
come  within  {405  Bums  1914,  {396  R.  S.  1881,  providing  that  a 
party  may  be  relieved  of  a  Judgment  taken  .against  him  through 
bis  mistake,  Inadvertence,  surprise  or  excusable  neglect    p.  492. 
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2.  Appeal. — Riffht  of  Appeal.— Final  Judgment. — ^A  petition  to  set 
aside  a  Judgment  which  was  in  effect  merely  a  motion  to  vacate 
the  ruling  on  the  motion  for  a  new  trial  cannot  be  regarded  as 
an  independent  proceeding,  and  the  striking  of  such  petition  from 
the  files,  and  the  Judgment  for  costs  do  not  constitute  a  final 
Judgment  from  which  an  appeal  may  be  taken  under  {671  Burns 
1914,  1632  R.  S.  1881,  giving  the  right  of  appeal  from  final 
Judgments,    p.  402. 

3.  Appeal. — Time  for  Taking. — Effect  of  Collateral  Proceedings. — 
A  motion  to  set  aside  a  ruling  denying  a  motion  for  new  trial 
was  a  collateral  proceeding  and  did  not  extend  the  time  in  which 
to  appeal  from  the  original  Judgment    p.  403. 

From  Lake  Superior  Court;  Johannes  Kopelke, 
Judge. 

Action  by  the  Peter  Hand  Brewing  Company 
against  Martin  Stampfer.  Judgment  for  plaintiff. 
From  a  ruling  sustaining  a  motion  to  strike  out  a 
petition  to  set  aside  the  judgment,  the  defendant  ap- 
peals.   Appeal  dismissed. 

Crumpacker  £  Crumpacker  and  Dunn  <&  Lucas,  for 
appellant. 
D.  J.  Moran,  for  appellee. 

Dausman,  J. — ^Appellee  instituted  an  action  against 
appellant  to  recover  damages  for  breach  of  contract. 
On  May  21, 1913,  being  the  twenty-first  juridicial  day 
of  the  April  term,  a  verdict  was  returned  in  favor 
of  appellee  in  the  sum  of  $800.  On  May  29,  1913, 
being  the  twenty-eighth  juridicial  day  of  said  April 
term,  appellant  filed  his  motion  for  a  new  trial.  On 
November  20, 1913,  being  the  fourth  juridicial  day  of 
the  November  term,  the  court  overruled  said  motion 
and  rendered  judgment  on  the  verdict  for  the  amount 
thereof  and  costs.  On  April  28,  1914,  being  the  sec- 
ond juridicial  day  of  the  April  term,  1914,  appellant 
filed  a  verified  document  denominated  **  Petition  to 
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Set  Aside  Judgment.  * '    The  following  is  the  body  of 
the  petition : 

'*  Petition  to  Set  Aside  Judgment. 

*'The  defendant  in  the  above  entitled  cause 
respectfully  represents  to  the  court  that  he  did, 
on  the  29th  day  of  May,  1913,  and  within  thirty 
days  after  the  time  the  verdict  in  this  case  was 
returned  and  recorded,  file  in  the  Clerk's  office 
of  this  court  his  motion  for  a  new  trial,  this  court 
being  not  then  in  session. 

''That  the  number  of  this  case  is  9658  and  at 
the  November  Term  of  this  court,  which  com- 
menced Monday,  November  17,  1913,  the  docket 
was  called  and  various  causes  on  the  docket  set 
for  trial;  that  the  official  reporter  of  this  court 
at  said  time  got  out  a  printed  setting  of  the  cases 
for  said  term,  giving  the  number  and  title  of 
each  case,  on  said  printed  setting;  that  by  the 
mistake  and  inadvertence  of  said  reporter,  the 
correct  number  of  this  cause  was  given,  and  op- 
posite it  the  title  of  another  case,  the  same  ap- 
pearing on  said  printed  trial  calendar  for  Thurs- 
day, November  20,  1913;  that  the  title  of  the 
case  printed  opposite  the  number  of  this  cause 
on  said  calendar  was  Stukel  vs.  Smith,  as  ap- 
pears  from  a  printed  copy  of  said  trial  calendar 
attached  to  this  motion  and  made  a  part  hereof ; 
that  defendant's  attorney  is  Fred  C.  Crum- 
packer  of  Hammond,  Indiana,  and  after  said 
causes  had  been  set  and  before  the  20th  day  of 
November,  1913,  the  said  Crumpacker  procured 
a  copy  of  said  setting  and  examined  the  same 
to  ascertain  if  said  cause  had  been  set  for  hear- 


488  APPELLATE  COURT  OF  INDIANA, 

Stampfer  v.  Peter  Hand  Brewing  Co. — 67  IncL  App.  485. 

ing  and  if  so,  for  what  date ;  that  because  of  said 
inadvertence  and  mistake  of  said  court  reporter, 
defendant's  said  attorney  did  not  know  that  this 
cause  was  set  for  said  20th  day  of  November, 
1913 ;  that  it  is  uncertain  now  whether  this  cause 
was  set  for  said  time  or  whether  the  case  of 
Stukel  vs.  Smith  was  then  set  under  the  wrong 
numj)er ;  that  the  said  CrumpacKer.  was  looking 
after  said  case  for  this  defendant  and  defendant 
relied  upon  him  fully  and  solely  to  attend  to  the 
said  setting  of  said  case  and  to  present  and  argue 
said  motion  for  new  trial ;  that  because  the  said 
Crumpacker  was  misled  by  said  mistake  of  said 
reporter  hereinbefore  referred  to,  neither  he,  the 
said  Crumpacker,  nor  this  defendant  were  in 
court  at  the  time  said  cause  printed  on  said  trial 
calendar  as  **9658  Stukel  vs.  Smith'*  was  called 
for  hearing,  and  neither  of  them  knew  or  had 
any  idea  that  said  mistake  had  been  made  or 
that  this  cause  would  be  called  up  at  said  time 
for  hearing  and  disposition  or  that  any  steps 
were  to  be  taken  in  said  cause;  that  so  far  as 
they  knew  at  said  time,  this  cause  had  not  been 
set,  and  the  said  Crumpacker  was  of  the  impres- 
sion that  the  court  would  take  the  same  up  out- 
side of  his  regular  setting  for  said  term  when  he 
took  up  matters  of  a  similar  kind,  at  such  time 
as  could  be  agreed  upon  between  the  parties  to 
this  suit,  and  as  was  satisfactory  to  the  court. 

"That  on  said  date,  in  the  absence  of  the  de- 
fendant and  his  said  attorney,  and  without  any 
knowledge  on  the  part  of  either  of  them  as  to 
what  was  being  done,  the  attorney  for  the  plain- 
tiff appeared  in  court  and  the  court  overruled 
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_^ «— 

said  motion  for  a  new  trial  and  entered  judgment 
on  the  verdict. 

**That  on  said  date  defendant's  attorney  left 
for  Indianapolis,  Indiana,  where  on  the  following 
morning  at  10:00  o'clock  in  the  Supreme  Court 
of  Indiana  he  appeared  for  the  appellee  for  oral 
argument  in  the  case  of  Inland  Steel  Company 
vs.  Gillespie;  that  on  the  morning  of  said  20th 
day  of  November,  and  before  taking  his  train  at 
noon  for  the  said  City  of  Indianapolis,  defend- 
ant's said  attorney  was  busy  preparing  himself 
for  said  argument  and  had  no  notice  or  knowl- 
edge or  information  that  it  was  claimed  this 
cause  was  set  for  hearing,  and  no  suspicion  that 
plaintiff's  attorney  would  be  in  court  insisting 
upon  a  disposition  of  said  motion  in  his  absence ; 
that  defendant's  said  attorney  was  in  his  office 
across  the  street  from  the  courthouse  during  said 
morning  and  in  the  same  building  in  which  said 
plaintiff's  attorney  had  his  office  and  in  a  place 
where  he  might  have  been  reached  by  telephone 
by  plaintiff's  attorney  or  the  bailiff  of  this  court, 
if  it  was  the  desire  of  anyone  that  he  be  advised 
under  the  circumstances  that  this  case  was  set 
for  hearing  and  about  to  be  taken  up. 

^'That  the  judgment  entered  against  defend- 
ant herein  is  for  $800.00  and  defendant  believes 
he  has  a  meritorious  defense  to  said  action ;  that 
he  has  set  out  in  his  motion  for  new  trial  various 
specifications  which  he  then  believed  and  now  be- 
lieves would  entitle  him  to  a  new  trial,  if  he  were 
given  an  opportunity  to  argue  the  same  to  this 
court;  that  it  has  been  the  defendant's  intention 
ever  since  the  verdict  was  returned  herein  to 
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endeavor  to  procure  a  new  trial  and,  if  unsuccess- 
ful, to  appeal  said  case  to  the  Appellate  Court 
of  Indiana,  and  the  defendant  has  had  an  ar- 
rangement and  agreement  with  his  said  attorney 
that  said  course  would  be  pursued,  since  prior  to 
the  time  of  filing  the  said  motion  for  a  new  triaL 
**That  neither  the  defendant  nor  his  said  at- 
torney learned  that  said  motion  for  a  new  trial 
had  been  overruled  and  said  judgment  entered  in 
this  cause  until  yesterday,  the  30th  day  of  March, 
1914;  that  on  the  26th  day  of  March,  1914,  de- 
fendant's attorney  was  notified  that  a  deputy 
sheriff  was  seeking  to  satisfy  this  judgment  by 
the  levy  of  execution  on  defendant's  property  in 
the  city  of  Gary;  that  his  said  attorney  at  said 
time  called  the  sheriff's  oflSce  and  told  them  what 
he  understood  to  be  the  condition  of  the  record, 
that  is,  that  this  cause  was  pending  on  a  motion 
for  a  new  trial  and  that  he,  said  attorney,  would 
take  the  matter  up  with  the  court  and  undertake 
to  obtain  a  stay  of  proceedings  until  said  motion 
could  be  ruled  upon;  that  on  the  30th  day  of 
March,  1914,  the  sheriff  called  defendant's  said 
attorney  and  told  him  that  plaintiff's  attorney 
had  advised  the  said  sheriff  that  the  motion  for 
a  new  trial  was  overruled  and  that  said  plain- 
tiff's attorney  was  insisting  that  the  sheriff  pro- 
ceed with  the  enforcement  of  said  execution ;  that 
defendant 's  said  attorney  then  examined  the  rec- 
ord and  found  it  to  be  in  the  condition  herein- 
before stated;  that  this  application  is  made  not 
for  the  purpose  of  delay,  but  in  order  that  the 
defendant  may  have  an  opportunity  to  present 
his  reasons  for  a  new  trial  and  that  he  may  not  be 
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deprived  of  the  recourse  of  appeal  in  the  event 
the  court  determines  that  he  is  not  entitled  to  a 
new  trial;  that  the  ends  of  justice  in  all  things 
require  that  said  judgment  be  set  aside  and  -va- 
cated and  that  this  cause  be  set  down  for  hear- 
ing upon  defendant 's  said  motion  for  a  new  trial. 
**And  the  defendant  therefore  prays  that  said 
judgment  be  set  aside  and  vacated  and  that  this 
cause  be  set  for  hearing  upon  said  motion  for  a 
new  trial,  and  for  all  other  relief  necessary  and 
proper  in  the  premises. 

**Fred.  C.  Crumpacker, 
** Attorney  for  said  defendant.*' 

The  copy  of  the  printed  trial  calendar  filed  with 
the  petition  shows  that  ten  cases  were  set  for  Novem- 
ber 20,  one  of  which  is  designated  **9658 — Stukel  v. 
Smith/' 

Notice  of  the  filing  of  the  petition  was  duly  served 
on  appellee.  On  April  30,  1915,  the  court  sustained 
appellee's  motion  to  strike  said  petition  from  the 
record,  to  which  ruling  appellant  excepted.  Judg- 
ment against  appellant  for  costs.  The  court  granted 
appellant's  prayer  for  an  appeal,  designated  the 
amount  of  the  appeal  bond  and  fixed  the  time  within 
which  the  bond  should  be  filed.  The  transcript  was 
filed  in  the  office  of  the  clerk  of  this  court  on  Septem- 
ber 27,  1915. 

The  first,  second  and  third  assignments  of  error 
challenge  the  ruling  on  the  motion  to  strike  out ;  and 
the  fourth  assignment  alleges  that  the  court  erred  in 
rendering  judgment  for  costs. 

The  facts  averred  in  appellant's  motion  (or  peti- 
tion) do  not  bring  the  proceeding  within  the  provision 
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of  §405  Bums  1914,  §396  R.  S.  1881.    He  was 

1.  not  seeking  to  set  aside  a  default  in  order  that 
he  might  have  an  opportunity  to  make  his  de- 
fense on  the  merits.  That  defense  had  been  made. 
In  reality  he  was  seeking  to  reach  the  judgment  only 
indirectly,  remotely  and  contingently  through  the  mo- 
tion for  a  new  trial.  Directly  and  immediately  he  was 
seeking  an  opportunity  to  be  heard  on  the  motion  for 
a  new  trial.  While  the  motion  to  vacate  is  somewhat 
ambiguous,  from  the  general  tenor  of  the  averments 
therein  and  from  appellant  *s  brief  we  must  hold  that 
it  is  merely  a  motion  to  vacate  the  ruling  on  the  mo- 
tion for  a  new  trial.  Appellant  sought  to  vacate  that 
ruling  in  the  hope  that  an  argument  by  his  counsel 
would  convince  the  court  that  a  new  trial  should  be 
granted.  The  motion  to  vacate  was  filed  under  the 
title  and  number  of  the  original  action,  was  treated 
by  the  parties  and  by  the  trial  court  as  an  attempted 
step  in  the  original  action,  and  the  transcript  includes 
the  entire  proceedings  in  the  original  action.  Under 
these  circumstances  the  application  to  the  trial  court 
to  set  aside  its  ruling  on  the  motion  for  a  new  trial 
cannot  be  regarded  as  an  independent  proceeding. 

We  are  of  the  opinion  that  this  appeal  cannot  be 

entertained.     The  action   of  the  court  in   striking 

appellant's  motion  from  the  files,  and  the  judg- 

2.  ment  for  the  costs  occasioned  by  said  motion 
do  not  constitute  a  final  judgment  from  which 

an  appeal  may  be  taken.  §671  Bums  1914,  §632  R.  S. 
1881;  Elliott,  App.  Proc.  ch.  5;  Ewbank's  Man- 
ual  §82;  Mak-SaW'Ba  Club  v.  Coffin  (1907),  169 
Ind.  204,  82  N.  E.  461 ;  Barnes  v.  Wagener  (1907),  169 
Ind.  511,  82  N.  E.  1037;  State,  ex  rel  v.  Boyd  (1908), 
172  Ind.  196,  87  N.  E.  140.    The  motion  to  set  aside 
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the  ruling  on  the  motion  for  a  new  trial  is  of 
3.  the  class  known  as  collateral  motions  and  did 
not  extend  the  time  in  which  to  appeal  from  the 
original  judgment.  Chenoweth  v.  Chenoweth  (1916), 
64  Ind.  App.  260,  114  N.  E.  988.  As  an  appeal  from 
the  original  judgment  it  was  not  perfected  within  the 
time  fixed  by  statute.  §672  Burns  1914,  Acts  1913 
p.  65. 

Appeal  dismissed. 

Note.— Reported  in  118  N.  E.  138. 


Bickhart  v.  Hbnbt 

[No.  9,476.    Filed  May  9,.  1917.    Rehearing  denied  January  11, 1918. 

Transfer  denied  April  25,  1918.] 

1.  CoBFOBATiONS. — Conveyances. — Form  and  Suffifiienoy.-^^iffning. 
— ^A  warranty  deed  naming  a  corporation  as  grantor  and  recit- 
ing that  the  corporation,  *^j  its  president,"  naming  him,  "lias 
hereunto  set  its  hand  and  seal"  and  signed  by  ''O.  S.  C, 
President,"  is  the  deed  of  the  corporation,  and,  though  it  would 
have  been  technically  correct  to  have  signed  the  name  of  the 
corporation  ''by"  the  proper  officer,  this  was  not  necessary  to 
make  the  conveyance  effective,    p.  496. 

2.  Corporations.  —  Conveyances,  —  Authority  of  President.  —  The 
president  of  a  corporation  merely  by  virtue  of  his  office  la  not 
authorized  or  does  not  have  the  power  to  execute  a  deed  on 
behalf  of  the  corporation,    p.  499. 

3.  Corporations.  —  Conveyances.  —  Authority  of  President.  —  Pre- 
sumptions. — Where  a  deed  naming  a  corporation  as  grantor  was 
signed  by  its  president,  who  affixed  the  corporate  seal,  and  there 
was  nothing  to  Indicate  that  the  president  had  proceeded  with- 
out authority,  it  will  be  presumed  that  he  had  authority  to 
execute  the  deed,  hi  view  of  {4046  Bums  1914,  |3002  R.  S.  1881, 
providing  that  corporations  may  elect  all  necessary  officers  and 
define  their  duties,  and  since  there  is  no  statute  making  it  the 
specific  duty  of  any  certain  officer  to  execute  conveyances  in 
behalf  of  a  corporation,    p.  499. 
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From  Bush  Circuit  Court ;  Clarence  E.  Weir,  Spe- 
cial Judge. 

Action  by  Charles  S.  Henry  against  Christopher  J. 
Bickhart.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Clarence  W.  Nichols,  Frank  J.  Hall  and  George  W. 
Campbell,  for  appellant. 

John  H.  Kiplinger  and  Donald  L.  Smith,  for  appel- 
lee. 

CALDWBUii,  J. — ^This  action  in  ejectment  was 
brought  by  appellee  against  appellant  to  f  ecover  the 
possession  of  certain  described  real  estate  situate  in 
the  city  of  Eushville,  and  damages  for  its  detention. 
The  complaint  is  in  the  usual  short  form.  The  an- 
swer is  a  general  denial.  A  trial  before  a  special 
judge  resulted  in  a  general  finding  and  judgment  in 
favor  of  appellee,  that  he  is  the  owner  and  that  he 
have  possession  of  the  land.  Damages  were  awarded 
him  in  the  sum  of  $195. 

From  a  consideration  of  all  the  briefs,  we  are  able 
to  determine  that  the  crucial  point  in  the  case  is  the 
question  of  the  validity  and  effectiveness  of  a  certain 
deed,  which  on  first  view  appears  to  have  been  exe- 
cuted  by  the  Eushville  Milling  Company,  purporting 
to  convey  the  lands  involved  to  James  W.  White. 
To  understand  the  relation  of  such  deed  to  appellee's 
chain  of  title,  a  statement  of  the  facts,  as  shown  by 
the  evidence,  is  essential.  It  was  stipulated  in  the 
record  that  on  June  22,  1903,  Clark  was  the  owner 
in  fee  of  the  lands  involved.  Documentary  evidence 
to  the  following  effect  was  introduced :  A  warranty 
deed,  dated  June  22, 1909,  executed  by  Clark  and  wife 
to  the  Eushville  Milling  Company;  a  warranty  deed, 
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dated  May  31, 1910,  executed  by  the  Rushville  Milling 
Company  to  James  W.  White,  being  the  deed  respect- 
ing which  there  is  controversy ;  a  warranty  deed  dated 
November  19,  1910,  executed  by  James  W.  White, 
unmarried,  to  appellant.  Each  of  said  deeds  de- 
scribed as  lands  conveyed  the  real  estate  involved 
here.  There  was  introduced  in  evidence,  also,  two 
mortgages  executed  by  appellant  and  wife,  each  of 
which  described  as  mortgaged  the  lands  in  contro- 
versy here:  first,  a  mortgage  to  James  W.  White, 
dated  November  19,  1910,  and  securing  the  payment 
of  $2,500 ;  second,  a  mortgage  to  Owen  L.  Carr,  dated 
November  29, 1910,  purporting  to  indemnify  the  mort- 
gagee as  security  in  a  sum  not  exceeding  $3,000. 
There  was  introduced,  also,  a  decree  of  foreclosure 
entered  by  the  Bush  Circuit  Court  in  a  proceeding 
brought  by  the  Rushville  National  Bank  against  ap- 
pellant and  other  proper  defendants  to  foreclose  both 
the  foregoing  mortgages.  The  decree  declared  the 
foreclosure  of  the  mortgages,  and  directed  the  sale 
of  the  lands  and  the  proper  distribution  of  the  pro- 
ceeds. Other  documentary  evidence  was  introduced, 
disclosing  the  sale  of  the  real  estate  on  said  decree, 
its  purchase  by  Carr,  the  issuing  to  him  of  a  certificate 
of  sale,  dated  November  4,  1912,  its  assignment  to 
appellee  on  August  9,  1913,  and  the  execution  of  a 
sheriff  ^s  deed  to  appellee  on  November  4,  1913. 
There  was  introduced  in  evidence,  also,  a  deed  exe- 
cuted by  appellant  and  wife  to  James  W.  White,  dated 
August  9,  1911,  and  also  a  deed  executed  by  White 
and  wife  to  appellee,  dated  August  9, 1913.  Each  of 
the  two  deeds  last  mentioned  described  as  conveyed 
the  lands  involved  in  this  action,  except  a  small  tract 
out  of  the  northwest  comer  thereof. 


.  I 


496  APPELLATE  COURT  OF  INDIANA, 

Bickbart  v.  Henry— ^7  Ind.  App.  493. 

Assuming  for  the  present  that  the  evidence  dis- 
closed title  in  appellee,  there  was  other  evidence  that 

he  was  entitled  to  possession  of  the  lands  de- 
1.     scribed  in  the  complaint,  and  that  appellant 

was  unlawfully  detaining  such  possession  from 
him.  The  evidence  was  sufficient  to  show  title  in  ap- 
pellee, aside  from  the  two  deeds  last  mentioned,  if 
the  said  deed  apparently  executed  by  the  Bushville 
Milling  Company  was  valid  and  effective.  This  prop- 
osition appellant  does  not  controvert,  but  contends, 
however,  that  such  deed  was  ineffective  to  convey 
title  to  the  grantee  named  therein.  Said  deed  reads 
as  follows: 

**This  indenture  witnesseth.  That  the  Rush- 
ville  Milling  Company  of  Bush  County,  in  the 
State  of  Indiana,  convey  and  warrant  to  James 
W.  White,  of  Marion  County,  in  the  State  of  In- 
diana, for  and  in  consideration  of  four  hundred 
($400.00)  dollars,  the  receipt  of  which  is  hereby 
acknowledged,  the  following  described  real  estate 
in  Bush  County,  in  the  State  of  Indiana,  to-wit : 
Conamencing  at  the  southeast  comer  of  lot  num- 
ber five  (5)  in  the  original  plat  of  the  town,  now 
city  of  Bushville,  Indiana;  thence  west  on  the 
south  line  of  said  lot  eighty  and  one-half  (SO^/^) 
feet;  thence  south  eight  (8)  rods  to  the  center  of 
Flatrock  Biver ;  thence  east  three  hundred  eleven 
and  one-half  (3111^)  feet  parallel  with  the  south 
line  of  lots  three  (3)  and  four  (4)  in  the  original 
plat  of  Bushville;  thence  north  eight  (8)  rods  to 
the  northeast  corner  of  lot  three  (3) ;  thence  west 
to  the  beginning,  except  that  part  of  real  estate 
situated  west  of  Morgan  street,  the  dimensions 
being  eighty  and  one-half  (80i/^)  feet  east  and 
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west  and  eight  (8)  rods  north  and  south.  Be« 
serving  the  right  for  the  water  to  flow  undis- 
turbed in  said  mill  race  and  through  the  grounds 
hereby  conveyed  so  long  as  the  Bushville  Milling 
Company  or  its  successor  or  assigns  shall  con- 
tinue to  use  said  water  power  in  any  way. 

''In  witness  whereof ,  the  said  Bushville  Mill- 
ing Company,  by  its  president,  Owen  L.  Carr,  has 
hereunto  set  its  hand  and  seal  this  31st  day  of 
May,  1910. 

*'(Seal)  '  Owen  L.  Carr,  President.^' 

The  deed  contains  a  proper  certificate  of  acknowl- 
edgment. 

If  said  deed  was  effective  to  convey  to  the  grantee 
named  therein  the  Bushville  Milling  Company's  title 
to  the  lands  described,  then  appellee 's  title  is  not  ques- 
tioned. It  is  appellant's  position,  however,  that  such 
deed  did  not  convey  title.  As  we  interpret  appel- 
lant's contention,  it  is  to  the  effect:  first,  that  the 
deed  discloses  on  its  face  that  it  is  in  form  Carr's 
individual  deed  rather  than  the  deed  of  the  milling 
company,  and  hence  that  title  remains  in  the  latter; 
second,  assuming  that  the  deed  evidences  an  inten- 
tion to  convey  the  milling  company's  title,  that  it  is 
not  sufficient  to  accomplish  such  purpose,  since  it 
was  executed  only  by  Carr  as  president,  and  that  the 
president  of  a  corporation  by  virtue  of  his  office  is 
not  clothed  with  power  to  convey  the  real  estate  of 
the  corporate  body  of  which  he  is  an  executive  officer, 
and  that  there  is  nothing  to  indicate  that  in  the  spe- 
cial transaction  such  power  had  been  conferred  on 
him. 

It  will  be  observed  that  the  deed  recites  that  it  is 
the  Bushville  Milling  Company  that  conveys  and  war- 

VOL.  6T— «2. 
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rants,  and  that  it  reserves  a  certain  right  of  flowage, 
and  that  it  is  the  milling  company  that  sets  its  hand 
and  also  its  seal  by  its  president.  In  addition,  Garr 
in  the  act  of  signing  the  instrument  and  in  acknowl- 
edging it  characterizes  himself  as  president  of  the 
milling  company. 

It  is  contended  that  if  the  deed  nnder  consideration 
were  intended  to  be  the  deed  of  the  corporation,  the 
signature  should  have  been. in  the  form:    '^Bushville 

Milling  Company,  By ^,''  inserting  the  name 

and  title  of  the  proper  and  authorized  officer  who 
affixed  the  signature  of  the  corporation.  While  such 
form  of  signature  is  both  logically  and  technically 
correct,  it  is  not  exclusively  so. 

In  City  of  Fond  du  Lac  v.  Estate  of  Otto  (1902), 
113  Wis.  39, 88  N.  W.  917, 90  Ana.  St  830,  where  a  like 
contention  was  made,  the  court  said:  ^^This  conten- 
tion cannot  be  sustained.  While  the  method  sug- 
gested would  doubtless  have  been  a  technically  cor- 
rect method  of  execution  of  a  corporate  obligation, 
it  is  now  well  settled  that,  where  it  appears  in  the 
body  of  the  instrument  that  the  corporation  is  the 
grantor  or  obligor,  then  the  instrument  is  well  exe- 
cuted by  the  corporation  if  signed  simply  with  the 
signature  of  the  proper  officer  or  officers,  with  his 
or  their  official  title  or  titles.*'  See,  also,  Armstrong, 
Admr.,  v.  Kirkpatrick  (1881),  79  Ind.  527,  and  cases; 
Coaling  Coal,  etc.,  Co.  v.  Howard  (1908),  21  L.  fi.  A. 
(N.  S.)  1051,  note  1061;  Hutchins  v.  Byrnes  (1857), 
9  Gray  (Mass.)  367;  Nolen  v.  Henry  (1914),  190  Ala. 
540, 67  South.  500;  Sherman  v.  Fitch  (1867),  98  Mass. 
59;  Ismon  v.  Loder  (1904),  135  Mich.  345,  97  N.  W. 
769;  2  Cook,  Stockholders  (3d  ed.)  ^722,  note  1. 

We  conclude  that  the  deed  in  form  is  the  deed  of  the 
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corporation.  As  we  have  said,  the  deed  in  its  body 
purports  to  be  the  deed  of  the  corporation,  and  its 
attesting  clause  recites  that  it  is  signed  by  the  cor- 
poration, and  that  its  seal  is  affixed.  We  regard  these 
circumstances  as  controlling  in  the  absence  of  any 
contrary  indication. 

We  are  required  to  consider  next  the  question  of 

the  authority  of  the  president  to  execute  the  deed  in 

behalf  of  the  corporation.    It  may  be  conceded 

2.  that  the  president  of  a  corporation  by  virtue 
of  his  office  merely  is  not  authorized  or  does 
not  have  the  power  to  execute  a  deed  in  its 

3.  behalf  conveying  its  real  estate.  However,  a 
corporation  can  act  only  through  the  agency 

of  some  officer  or  other  authorized  person.  There 
is  no  statute  in  this  state  providing  that  it  shall  be 
the  specific  duty  of  any  certain  officer  of  such  a  cor- 
poration as  the  Bushville  Milling  Company  to  execute 
deeds  in  its  behalf.  There  is  a  general  statute  that 
such  a  corporation  may  elect  all  necessary  officers 
and  define  their  duties.  ^4046  Bums  1914,  §3002 
E.  S.  1881.  Under  such  statute,  the  Rushville  Milling 
Company  was  authorized  to  make  it  the  general  duty 
of  its  president  to  execute  deedis  in  its  name  under 
the  direction  of  its  governing  body.  Moreover,  there 
is  no  reason  why  the  president  here  may  not  have 
been  specially  authorized  to  execute  the  deed  under 
consideration.  He  did  execute  it  so  that  in  form  it 
appears  to  have  been  done  in  behalf  of  the  corpora- 
tion, and  he  affixed  also  the  corporate  seal.  The  rec- 
ord discloses  nothing  to  indicate  that  he  proceeded 
without  authority.  Possession  followed  the  convey- 
ance. That  deed  forms  a  link  in  appellant's  chain 
of  title,  as  title  formerly  rested  in  him.    Pursuant  to 
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that  deed  and  others  following  it,  he  entered  into  pos- 
session of  the  lands  involved.  He  executed  mort-- 
gages  on  the  lands,  a  deed  executed  on  the  foreclosure 
of  which  forms  a  link  in  appellee's  chain  of  title. 
There  is  nothing  to  indicate  that  the  milling  company 
is  questioning  the  authority  of  its  president  as  appar- 
ently exercised  in  the  executing  of  the  deed  involved 
here.  Aside  from  all  questions  of  estoppel  which  pos- 
sibly may  also  be  invoked  under  the  circumstances 
here,  the  authority  of  the  president  to  execute  the 
deed  should  be  presumed.  See  the  following:  EUi- 
son  V.  Branstrator  (1899),  153  Ind.  146,  54  N.  E.  433, 
and  cases;  Hawkins,  Rec,  v.  Fourth  Nat.  Bank,  etc. 
(1897),  150  Ind.  117, 125, 49  N.  E.  957;  National  State 
Bank,  etc.  v.  Vigo  Co.  Nat.  Bank  (1895),  141  Ind. 
352,  40  N.  E.  799,  50  Am.  St.  330;  Indiana,  etc.,  As- 
phalt Co.  V.  Rohinson  (1901),  29 Ind.  App.  59, 63  N.  E. 
797;  Flint  v.  Clinton  Company  (1841),  12  N.  H.  430; 
Oorder  v.  Plattsf^outh  Canning  Co.  (1893),  36  Neb. 
548, 54  N.  W.  830;  Angell  and  Ames,  Corp.  (11th  ed.) 
^224;  10  Cyc  1003,  and  cases;  Morse  v.  Beale  (1886), 
68  Iowa  463,  27  N.  W.  461;  2  Thompson,  Corp. 
(2d  ed.)  ^1462. 
Judgment  affirmed. 

NoTB. — ^Reported  In  116  N.  B.  16.  C!orporatioiis :  implied  powers 
of  the  president  of  a  corporation,  81  Am.  Dec.  137;  power  of  the 
president  of  a  corporation  to  sell  or  mortgage  corporate  property, 
see  19  Ann.  Cas.  628.  As  to  presumption  that  contract  executed  hy 
president  of  corporation  is  authorized  by  corporation,  see  Ann.  Caa. 
1917A  86a    See  under  (1)  10  Cyc  1013;  (3)  10  Cyc  1003. 
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McMahak  V.  Tebkhobn  et  al. 

[No.  94298.    FUed  May  29, 1917.   Behearlng  denied  October  23, 1917. 

Transfer  denied  April  25,  1918.] 

1.  Appeau — Review.— HamUess  Error. — Overruling  Motion  to 
Make  Complaint  More  Speoiflo. — ^Error,  if  any,  in  oyerruling  a 
motion  to  make  the  complaint  more  definite  and  certain  was 
harmless,  where  the  facts  alleged  were  sufficiently  specific  to 
inform  defendant  of  its  theory  and  claim,  and  the  pleading 
showed  that  the  facts  desired  were  as  folly  known  to  him  as  to 
plaintifb,  and  it  appears  from  the  record  that  defendant  was 
permitted  to  testify  folly  concerning  the  matter  which  he  asked 
to  have  more  definitely  averred,    p.  504. 

2.  Vbndob  and  Fubchabkb. — Sales  of  Real  Estate. — Ewoess  Acre- 
age. — Recovery  For. — ^Itere  can  be  no  recovery  for  excess  acre- 
age where  land  is  sold  in  gross  for  a  lump  sum,  except  upon  the 
ground  of  fraud  or  inequitable  conduct    p.  507* 

3.  VKirDQE  AHD  PcBCHASEB.— jSfoIeff  o/  Rfial  Estate. — Ewcess  Acre- 
age.— Recovery  For. — Mutual  Mistake. — ^A  court  of  equity  will 
allow  compensation  for  excess  acreage  conveyed  when  there  has 
been  a  mutual  mistake  in  the  conveyance  and  the  transaction 
has  been  free  from  fraud  where  the  parties  have  dealt  in  the 
belief  tiiat  the  tract  of  land  conveyed  contained  a  stipulated 
number  of  acres,    p.  506. 

4.  Vbndob  and  Pubchasxb. — Sales  of  Real  Estate.—Ewcess  Acre* 
age. — Recovery  For. — ^Although  a  sale  of  land  was  technically  in 
gross,  where  the  price  was  fixed  on  tiie  basis  of  an  incorrect 
estimate  of  the  acreage  made  by  a  surveyor,  which  all  the  par- 
ties thought  was  correct  and  the  price  was  reduced  from  that 
previously  agreed  upon  when  the  parties  correctly  believed  that 
the  acreage  was  much  greater  than  shown  by  the  surveyor's 
estimate,  equity  will  grant  the  vendor  relief  measured  by  the 
excess  acres  and  the  value  thereof  as  expressed  in  the  contract  of 
sale  on  the  basis  of  a  sale  by  the  acre,  rescission  being  impossible 
because  of  the  conveyance  of  part  of  the  land  by  the  purchaser, 
p.  609. 

From  Jackson  Circuit  Court;  Simpson  B.  Lowe, 
Special  Judge. 

Action  by  Frank  Terkhorn  and  others  against  Ziba 
McMahan.  From  a  judgment  for  plaintiffs^  the  de- 
fendant appeals.    Aifirmed. 
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Branaman  &  Branaman  and  Thomas  H.  Branaman, 
for  appellant. 
Montgomery  S  Montgomery,  for  appellees. 

Ibach,  p.  J. — This  is  an  equity  case  brought  by  ap- 
pellees to  recover  the  value  of  an  alleged  excess  of 
acreage  contained  in  a  tract  of  land  sold  by  them  to 
appellant. 

In  their  first  paragraph  of  complaint  they  seek  a 
reformation  of  the  contract  of  sale  and  a  judgment 
for  $3,000,  the  alleged  value  of  the  excess  acreage. 
By  the  second  paragraph  they  seek  to  correct  a  mu- 
tual mistake  of  all  the  parties  to  the  contract  respect- 
ing the  number  of  acres  involved  in  the  sale,  and  to 
recover  the  value  of  such  excess  acreage. 

There  was  a  motion  to  make  the  second  paragraph 
of  the  complaint  more  definite  and  certain,  and  the 
suflSiciency  of  each  paragraph  thereof  was  also  as- 
sailed for  want  of  facts.  It  is  quite  apparent  from 
the  facts  found  that  appellees  recovered  on  their  sec- 
ond paragraph,  therefore  the  question  of  the  suffi- 
ciency of  the  first  paragraph  is  not  of  importance. 

The  second  paragraph  avers  the  title  to  the  land 
involved  to  be  in  appellees,  giving  a  description  there- 
of by  metes  and  bounds,  and  that  the  parties  fentered 
into  a  written  agreement  whereby  appeUees  agreed 
that  on  March  5,  1913,  they  would  convey  the  lands 
to  appellant  for  $15,000,  subject  to  taxes.  The  re- 
maining averments  are  in  substance  that  the  agree- 
ment was  made  and  entered  into  as  aforesaid  upon 
the  belief  and  with  the  understanding  by  all  the  par- 
ties thereto  that  said  tract  of  land  contained  approxi- 
mately and  substantially  133  acres,  and  that  the  con- 
sideration therefor  calculated  by  the  acre  would  be 
approximately  $112,  and  said  real  estate  was  on  said 
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day  and  still  is  worth  that  sum  per  acre.  In  pursu- 
ance of  said  agreement  plaintiffs  duly  signed  and 
acknowledged  a  warranty  deed  conveying  said  land 
to  defendant  subject  to  the  mortgages  and  taxes,  and 
left  the  same  with  the  First  National  Bank  of  Browns- 
town,  Indiana,  for  delivery  upon  the  payment  of  the 
cash  consideration  according  to  the  terms  of  the  con- 
tract on  or  before  March  5,  1913.  About  March  1, 
1913,  defendant  employed  the  county  surveyor  to 
survey  the  land  and  compute  the  number  of  acres 
within  the  tract  purchased,  which  was  done,  and  it 
was  reported  to  contain  only  104.52  acres.  All  the 
parties  accepted  such  report  as  being  true  and  be- 
lieved the  number  of  acres  to  be  as  calculated  by  such 
surveyor,  and  upon  such  assumption  agreed  that  the 
land  upon  the  basis  of  their  original  agreement  was 
not  reasonably  worth  $15,000,  but  was  of  the  approxi- 
mate value  of  $11,700,  and  defendant  refused  to  ac- 
cept said  deed  or  to  consummate  the  purchase  accord- 
ing to  the  agreement.  Thereupon  the  parties,  believ- 
ing that  the  tract  of  land  did  not  contain  more  than 
104.52  acres,  were  induced  to  and  did  agree  upon 
$12,000  as  a  consideration  for  the  conveyance,  and 
the  plaintiffs  did,  on  March  12,  1913,  execute  to  de- 
fendant a  conveyance  of  the  lands  agreeable  to  the 
contract  except  as  to  the  consideration,  and  defend- 
ant being  of  the  same  mind  as  to  the  acreage  accepted 
the  conveyance  and  paid  the  purchase  price,  and,  ex- 
cept for  their  belief  that  there  were  but  104.52  acre% 
of  land  involved  in  the  transfer,  the  reduction  in 
price  and  conveyance  would  not  have  been  made. 

Plaintiffs  say  further  that  they  bought  the  same 
tract  of  land  believing  it  contained  substantially  133 
acres,  and  on  the  ^ day  of  December,  1913,  they 
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first  learned  that  the  survey  made  by  the  county  sur- 
veyor was  not  correct  and  that  the  computation  of 
the  acreage  was  erroneous,  and  that  the  farm  did  in 
fact  contain  substantially  129  acres,  and  therefore  the 
reduction  in  the  consideration  and  the  execution  of 
the  conveyance  was  made  in  ignorance  of  the  facts 
and  under  a  mistake  of  facts  by  all  the  parties  there- 
to, and  under  the  terms  of  their  agreement  and  ac- 
cording to  the  intent  of  the  parties  plaintiffs  would, 
except  for  said  mutual  mistake,  have  received  the 
consideration  first  agreed  upon,  and  in  equity  and 
good  conscience  they  are  still  entitled  to  receive  of 
defendant  the  further  sum  of  $3,000  as  a  fair  con- 
sideration for  the  tract  so  conveyed  in  excess  of 
104.52  acres. 

Then  f oUows  other  averments  to  the  effect  that 
before  the  error  was  discovered  appellant  had  recon- 
veyed  to  other  innocent  purchasers  about  fifty  acres 
out  of  the  tract,  and  a  rescission  was  therefore  impos- 
sible, and  as  to  the  residue  appellant  refused  to  re- 
scind 

The  foregoing  facts  are  sufficiently  specific  and 

definite  to  inform  appellant  of  the  theory  upon  which 

the  complaint  was  based,  and  fully  informed 

1.  him  of  the  claim  which  he  would  be  required 
to  meet.  Furthermore,  it  clearly  appears  from 
the  pleading  that  the  facts  desired  by  appellant  were 
as  fully  known  to  him  as  to  appellees  and  the  record 
discloses  that  appellant  was  permitted  to  testify  fully 
concerning  the  identical  matter  which  he  claims 
should  have  been  more  definitely  averred  in  the  com- 
plaint, so  that  no  possible  harm  could  have  come  to 
him  if*  for  any  reason  it  would  have  been  proper  to 
have  granted  his  motion.    It  follows  therefore  that 
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there  was  no  reversible  error  in  overruling  the  mo- 
tion to  require  the  complaint  to  be  made  more  spe- 
cific. Indiana  Bicycle  Co.  v.  WiUis  (1897),  18  Ind. 
App.  525,  528,  48  N.  E,  646. 

At  the  request  of  appellant  the  court  stated  the 
facts  and  conclusions  of  law  thereon  which  were  fa- 
vorable to  appellees.  Judgment  followed  the  conclu- 
sions of  law.  The  facts  found  are  substantially  as 
follows :  Appellees  had  purchased  a  tract  of  land  ad- 
joining Brownstown,  Indiana,  at  commissioner's  sale. 
The  commissioner's  deed  conveyed  to  them  136.37 
acres,  except  two  and  one-half  acres  therefrom.  On 
February  5, 1913,  appellant  obtained  a  thirty-day  bp- 
tion  to  buy  the  same  tract  for  $15,000,  or  he  might 
assume  two  certain  mortgages  thereon  and  pay  the 
difference  in  cash,  approximating  $7,900.  When  this 
option  was  obtained  appellees  and  appellant  under- 
stood and  believed  in  good  faith  that  said  tract  of 
land  contained  approximately  139.87  acres  and  was 
at  the  time  valuable  and  of  the  reasonable  and  fair 
value  of  $112  to  $115  an  acre.  Prior  to  March  1, 
1913,  defendant  had  made  a  conditional  sale  of  about 
fifty  acres  of  the  said  farm,  and  in  maMng  the  meas- 
urements therefor  he  was  informed  that  the  quantity 
of  land  was  less  than  the  number  of  acres  believed 
to  have  been  contracted  for.  Defendant  then  pro- 
cured the  services  of  the  county  surveyor,  who  re- 
ported in  making  the  survey  that  the  tract  about 
which  the  parties  were  dealing  contained  104.52  acres 
and  no  more.  Defendant  then  informed  plaintiffs  of 
the  result  of  the  survey,  and  he  proposed  to  them  that 
he  would  buy  the  tract  believed  by  all  the  parties  to 
contain  104.52  acres  for  $12,000.  Plaintiffs  were  in- 
duced to  accept  this  proposition.    If  they  had  known 
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the  true  acreage  of  the  same,  they  would  not  have 
accepted  such  proposition,  and  at  the  time  defendant 
made  such  last  proposition  the  defendant  also  in  good 
faith  believed  that  the  farm  contained  104.52  acres 
and  no  more,  and  made  his  proposition  on  that  basis. 
According  to  the  original  contract,  and  before  the  pre- 
sumed error  was  reported,  a  deed  had  been  executed 
by  plaintiffs  to  defendant,  in  which  the  land  was  de- 
scribed by  metes  and  bounds  substantially  as  in  the 
deed  obtained  by  plaintiffs  from  the  commissioner, 
the  number  of  acres  contained  in  the  tract  being  given 
as  135.48  acres,  more  or  less^  less  the  two  and  one-half 
act'es  referred  to  before.  After  the  presumed  mis- 
take was  reported  and  the  sale  made  on  the  basis  of 
104.52  acres,  there  was  added  to  such  original  deed 
what  was  supposed  to  be  the  correct  description  as 
found  and  reported  by  the  county  surveyor's  survey. 
The  tenth  finding  made  by  the  court  we  set  out  in 
full,  and  it  is  as  follows :  *  *  That  said  tract  of  land 
conveyed  by  plaintiffs  to  defendant,  as  aforesaid, 
for  the  consideration  of  $12,000  does  in  fact  contain 
and  did  at  all  the  times  hereinbefore  mentioned  con- 
tain 130.39  acres  and  that  said  sale  and  conveyance 
was  made  in  ignorance  of  that  fact,  both  on  the  part 
of  plaintiffs  and  defendant,  and  that  in  the  making  of 
said  sale  and  conveyance  the  quantity  of  land  con- 
veyed was  material  and  was  of  the  essence  of  the  con- 
tract, and  said  sale  and  conveyance  for  said  considera- 
tion would  not  have  been  made  by  plaintiffs  if  they 
had  at  the  time  known  the  true  and  correct  acreage  of 
said  tract,  and  that  at  the  time  of  making  said  sale  and 
conveyance  both  the  plaintiffs  and  defendant  in  good 
faith  believed  that  the  tract  of  land  so  bargained  and 
conveyed  contained  only  104.52  acr^s  and  no  more. 
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and  that  said  mistake  was  induced  by  the  survey  and 
calculation  of  James  F.  McCurdy  as  county  surveyor 
and  that  his  said  survey  and  calculation  were  and  are 
erroneous  and  incorrect  and  said  mistake  was  mutual 
on  the  part  of  the  parties  to  said  contract,  and  that 
defendant  was  willing  and  except  for  said  mistake  of 
fact  would  have  bought  and  taken  said  lands  for  a 
consideration  based  upon  the  true  acreage  thereof 
and  calculated  at  the  rate  of  $15,000  for  132.98  acres, 
or  $112.70  per  acre,  and  except  for  said  mistake  plain- 
tiffs would  have  received  $15,000  for  said  tract  of 
land  instead  of  $12,000  and  in  equity  should  receive 
from  defendant  the  further  sum  of  $2,694.95,  no  part 
of  which  has  been  paid. ' '  The  remaining  facts  found 
are  substantially  in  accord  with  the  other  averments 
of  the  complaint. 

Appellant's  motion  for  new  trial  was  overruled. 
This  ruling  and  the  correctness  of  each  of  the  conclu- 
sions  are  presented  by  the  errors  assigned.  The  pre- 
cise question  is  whether  under  the  evidence  and  the 
findings  of  fact  plaintiffs  are  entitled  to  recover  the 
value  of  the  excess  acreage  actually  contained  in  the 
farm. 

We  are  not  unmindful  of  the  rule,  as  contended  for 

by  appellant,  that  there  can  be  no  recovery  in  case  of 

sale  in  gross  for  a  lump  sum,  except  upon  the 

2.  ground  of  fraud  or  inequitable  conduct.  Tyler 
V.  Anderson  (1886),  106  Ind.  185,  189,  6  N.  E. 
600;  Wolcott  V.  Moore  (1910),  46  Ind.  App.  427,  429, 
92  N.  E.  880;  Newmcm  v.  Kay  (1905),  57  W.  Va.  98, 
49  S.  E.  926,  68  L.  R.  A.  908,  914,  4  Ann.  Cas.  39,  and 
cases  cited. 

It  is  equally  well  settled,  we  think,  that  a  court  of 
equity  will  allow  compensation  for  excess  acreage 
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conveyed  when  there  has  been  a  mutual  mistake 
3.  in  such  conveyance  and  the  transaction  has 
been  free  from  fraud  where  all  the  parties 
have  been  dealing  on  the  belief  that  the  tract  of  land 
conveyed  contained  a  stipulated  number  of  acres.  In 
short,  equity  will  grant  relief  where  there  is  a  mutual 
mistake. 

The  same  principle  has  been  announced  in  this  state 
in  this  language:  ''In  case  one  purchases  real 
estate  at  a  given  price  per  acre  and  the  purchaser  and 
the  seller  have  a  common  belief  that  there  is  of  said 
real  estate  a  given  number  of  acres,  and  the  purchaser 
pays  the  purchase  price  therefor  in  full  and  it  is  ascer- 
tained afterwards  that  there  was  a  gross  shortage  in 
the  acreage  of  said  real  estate  that  was  in  nowise 
contemplated  by  the  seller  and  the  purchaser,  the 
purchaser  may  recover  at  the  contract  price  per  acre 
for  the  gross  shortage  in  acreage.''  Wolcott  v.  Frick 
(1907),  40  Ind.  App.  236, 81  N.  E.  731,  and  authorities 
cited. 

In  the  case  of  Harrison  v.  Talhot  (1834),  2  Dana 
(Ky.)  258,  the  Court  of  Appeals,  after  reviewing 
many  cases,  said :  ' 'Sales  in  gross  may  be  subdivided 
into  various  subordinate  classifications:  1st,  Sales 
strictly  and  essentially  by  the  tract,  without  refer- 
ence, in  the  negotiation  or  in  the  consideration,  to 
any  estimated  or  designated  quantity  of  acres.  2d, 
Sales  of  the  like  kind,  in  which,  though  a  supposed 
quantity  by  estimation  is  mentioned  or  referred  to  in 
the  contract,  the  reference  was  made  only  for  the  pur- 
pose of  description,  and  under  such  circumstances,  or 
in  such  a  manner  as  to  show  that  the  parties  intended 
to  risk  the  contingency  of  quantity,  whatever  it  might 
be,  or  how  much  soever  it  might  exceed,  or  fall  short 
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off  thai  which  wets  mentioned  in  the  contract.  Sd, 
Sales  in  nehioh  it  is  evident,  from  extraneous  dream- 
stances  of  locality,  value,  price,  time,  and  the  conduct 
and  conversations  of  the  parties,  that  they  did  not 
contemplate,  or  intend  to  risk  more  than  the  usual 
rates  of  excess  or  deficit  in  similar  cases,  or  than  such 
as  might  be  reasonably  calculated  on  as  within  the 
range  of  ordinary  contingency.  4th,  Sales  which, 
though  technically  deemed  and  denominated  sales  in 
gross,  are,  in  fact,  sales  by  the  acre,  and  so  under- 
stood  by  the  parties." 

The  court  finds  in  the  case  that  a  sale  belonging  to 
either  the  first  or  second  class  could  only  be  disturbed 
for  fraud,  but  in  sales  of  either  of  the  third  or  the 
fourth  class  an  unreasonable  surplus  or  deficit  may 
entitle  the  injured  party  to  equitable  relief  unless  by 
his  conduct  he  has  waived  or  forfeited  his  equity. 

We  are  of  the  opinion  that  the  present  case  rather 
falls  more  clearly  within  the  fourth  dass. 

There  is  evidence  tending  to  support  the  finding  of 

facts  in  all  their  essentials.    It  is  true  there  is  no 

direct  testimony  as  to  the  value  per  acre  fixed 

4.  by  the  option  agreement,  but  it  is  a  reasonable 
inference  from  all  the  evidence  that  the  first 
agreement  made  the  number  of  acres  of  the  essence  of 
the  contract.  This  construction  was  placed  on  the 
contract  by  the  parties  themselves,  one  by  refusing 
to  accept  when  it  was  reported  that  a  smaller  number 
of  acres  was  contained  in  the  tract,  and  the  other  by 
acquiescing  in  such  refusaL  In  any  event  the  price 
per  acre  was  a  mere  matter  of  calculation  and  re- 
quired no  further  proof  than  was  given. 

It  certainly  would  seem  inequitable  to  say  that 
plaintiffs  could  not  recover  the  value  of  the  differ- 
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ence  in  the  number  of  acres  when  by  the  original 
option  agreement  they  were  to  receive  $15,000  for 
132.98  acres,  and  would  have  received  the  same  but 
for  the  report  of  the  county  surveyor  that  the  tract 
contained  only  104.52  acres,  and  where  both  parties, 
acting  in  good  faith,  believed  the  number  of  acres  re- 
ported by  such  surveyor  to  be  correct,  and,  acting 
upon  such  belief,  completed  the  sale  and  made  the  con* 
veyance  of  the  same  tract  of  land  for  $12,000,  and  it 
later  developed  that  the  tract  actually  contained 
130.39  acres,  resulting  in  a  benefit  to  appellant  of 
$3,000  on  account  of  the  mutual  mistake  of  the  par- 
ties. 

Judge  Story,  in  his  work  on  Equity  Jurisprudence 
(13th  ed.),  §155,  says:  **A  court  of  equity  would  be 
of  little  value  if  it  could  suppress  any  positive  fraud 
and  leave  mutual  mistakes  innocently  made  to  work 
intolerable  mischiefs,  contrary  to  the  intention  of  the 
parties.  It  would  be  to  allow  an  act  originating  in 
innocence  to  operate  ultimately  as  a  fraud  by  en- 
abling the  party  who  receives  the  benefit  of  a  mis- 
take to  resist  the  claims  of  justice  imder  the  shelter 
of  a  rule  framed  to  promote  it." 

iWe  are  satisfied  that  the  estimated  number  of 
acres  involved  in  this  case  was  in  fact  the  control- 
ling feature  of  the  agreement  between  the  parties, 
and  that  the  price  fixed,  although  in  gross,  was  based 
upon  the  supposed  area  and  was  determined  by  it, 
and  was  in  fact  a  sale  by  the  acre,  and  was  so  under- 
stood and  acted  upon  by  the  parties. 

Equity  will  therefore  interfere  to  grant  relief  meas- 
ured by  the  excess  acres  and  the  value  thereof  as  ex- 
pressed by  the  parties  in  their  contract  when  the  con- 
tract, as  in  this  case,  cannot  be  rescinded  because  of 
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the  gross  error  which  has  been  iimoGently  made  by 
both  parties. 
Judgment  affirmed. 

Note.— Reported  in  116  N.  B.  327. 


Bonewitz  v.  Kkatz. 

[Na  9,677.    FUed  April  25,  1918.] 

1.  Adveeusb  Possbssion. — jsvtaence. — Suffleienoy. — ^In  an  action  to 
enjoin  defendants  from  entering  npon  and  removing  timber  from 
certain  real  estate  claimed  by  plaintiff,  evidence  held  insufficient 
to  show  title  in  defendants  by  twenty  years'  adverse  possession, 
p.  520. 

2.  TaiAL. — Special  Findings.— Failure  to  Find.^Etfect. — ^Where 
there  was  evidence  tending  to  support  the  findings  of  the  court 
for  plaintiff,  the  failure  of  tlefendant  to  secure  a  finding  of  facts^ 
necessary  to  sustain  his  contentions  is  a  finding  against  him  as 
to  those  facts,   p.  520. 

From  Hmitington.  Circuit  Court ;  Samuel  E.  Cook, 
Judge. 

.  Action  by  Elizabeth  Kratz  against  Jacob  Bonewitz 
and  others.  From  a  judgment  for  plaintiff,  the  de- 
fendant named  appeals.    Affirmed. 

Bowers  &  Feightner,  for  appellant* 
8.  M.  Sayler,  for  appellee. 

Felt,  J. — ^Appellee  brought  this  suit  against  appel- 
lant, and  two  other  persons  who  are  not  parties  to  the 
appeal,  to  enjoin  the  defendants  from  entering  upon 
and  removing  timber  from  certain  real  estate  of  which 
she  claims  to  be  the  owner  in  fee  simple.  Appellee 
obtained  a  temporary  restraining  order,  which  waa 
duly  served  on  the  defendants. 
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Appellant  filed  an  answer  to  the  complaint  in  four 
paragraphs^  the  first  of  which  was  a  general  deniaL 
The  second  alleges  in  substance  that  for  more  than 
twenty  years  prior  to  the  commencement  of  this  suit, 
appellant,  under  a  claim  of  right,  was  in  the  actual, 
open,  notorious,  exclusive,  continuous  and  hostile  pos* 
session  of  the  real  estate  described  in  the  complaint. 
The  third  paragraph  alleges  that  the  plaintiff's  cause 
of  action  did  not  accrue  within  twenty  years  imme- 
diately prior  to  the  commencement  of  this  action.  In 
the  fourth  paragraph  appellant  sets  up  facts  to  show 
that  the  question  in  this  suit  had  been  adjudicated  in 
1879  by  the  former  owners  and  privies  in  interest 
with  appellant  and  appellee;  that  said  adjudication 
was  against  the  grantors  of  appellee,  remained  in 
full  force  and  effect  and  is  binding  upon  appellee. 
Prayer  that  title  be  quieted  in  appellant  and  against 
appellee* 

Replies  in  general  denial  were  filed  to  the  aflhma- 
tive  paragraphs  of  answer. 

A  request  for  a  special  finding  of  facts  was  duly 
made  and  granted. 

Upon  the  trial  certain  questions  of  fact  were  sub- 
mitted to  a  jury  for  the  information  of  the  court. 

The  court  made  a  finding  of  facts  as  follows : 

^^Ist.  That  in  an  action  pending  in  the  Hunting^n 
Circuit  Court  wherein  Henry  Bonewitz  was  the  plain- 
tiff and  John  Wygant  and  Charles  Wygant  were  the 
defendants  involving  the  title  to  the  real  estate  de- 
scribed in  the  plaintiff's  complaint,  to  wit:  The 
island  in  the  Wabash  River  in  Huntington  County 
in  the  State  of  Indiana,  at  a  point  where  the  Wabash 
Biver  crosses  the  southeast  comer  of  section  33  and 
the  southwest  comer  of  section  34  in  township  28 
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north,  range  10  east.   Final  judgment  was  duly  giveui 
made  and  rendered  in  said  cause  on  the  22nd  day  of 
January,  1879,  in  and  by  which  it  was  decreed  and 
adjudged  by  said  Court  that  Henry  Bonewitz  should 
take  nothing  by  his  suit  as  to  the  real  estate  described 
in  plaintiff's  complaint  herein,  and  in  which  it  was 
also  decreed  and  adjudged  that  the  title  of  the  said 
John  Wygant  and  Charles  Wygant  in  and  to  the  said 
real  estate  should  be  forever  quieted  as  against  the 
said  Henry  Bonewitz  and  any  person  claiming  title 
under  him.    That  afterwards  the  said  Henry  Bone- 
witz appealed  the  said  case  to  the  Supreme  Court  of 
Indiana  and  such  proceedings  were  had  therein  that 
afterwards  on  the  16th  day  of  September,  1881 ,  said 
Supreme  Court  in  all  things  affirmed  said  judgment 
of  said  Circuit  Court ;  that  said  judgments  have  never 
been  set  aside  or  modified  in  any  manner  and  that 
since  said  date  both  of  said  judgments  have  been 
and  are  still  in  full  force  and  effect  in  law.   2nd.   That 
by  virtue  of  conveyance  from  the  said  John  A.  and 
Charles  Wygant  and  other  intermediate  conveyances 
George  W.  Kratz,  the  husband  of  the  plaintiff,  became 
the  owner  of  the  real  estate  described  in  finding  No.  1 
on  the  third  day  of  April,  1889,  and  on  the  9th  day 
of  June,  1900,  he  died  the  owner  thereof ;  that  in  1910 
in  a  partition'  suit  in  the  Huntington  Circuit  Court 
between  the  heirs  of  said  George  W.  Kratz,  the  plain- 
tiff, Elizabeth  Kratz,  became  the  owner  of  the  said 
real  estate  by  deed  from  Samuel  M.  Sayler,  commis- 
sioner in  said  cause.   3rd.    That  the  defendant  Jacob 
Bonewitz  in  this  cause  is  a  son  of  the  said  Henry 
Bonewitz  named  in  finding  No.  1  and  claims  as 
grantee  herein  from  his  ^aid  father.    4th.    That  the 
plaintiff,  Elizabeth  Kratz,  at  and  before  the  com- 
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menoement  of  this  action  was  and  still  is  the  owner 
in  fee  simple  of  the  island  described  in  finding  No.  1 
herein  and  that  said  island  extends  to  the  thread  of 
the  Wabash  Eiver  surrounding  the  same.  5th.  That 
prior  to  the  conmiencement  of  this  action  the  defend- 
ants, Jacob  Bonewitz,  Abraham  May  and  Edward  B. 
Youse,  unlawfully  entered  upon  said  island  and  cut 
down  the  oak  tree  described  in  the  complaint  and  were 
threatening  to  cut  down  other  trees  on  said  island  and 
would  have  done  so  unless  restrained  by  the  Court; 
that  said  trees  which  the  defendants  were  threaten- 
ing to  cut  are  located  along  the  outer  edge  and  banks 
of  said  island  near  to  the  water  of  the  said  river  sur- 
rounding  the  island  and  the  said  trees  and  roots 
thereof  are  necessary  to  protect  said  island  from 
being  washed  away  by  reason  of  floods  and  if  the 
said  trees  and  brush  are  removed  the  water  and 
floods  of  the  said  river  will  wash  away  the  dirt  of 
said  island  and  greatly  damage  and  irreparably  in- 
jure the  same.  6th.  That  said  island  has  been  dam- 
aged in  the  sum  of  ten  ($10.00)  dollars  by  the  cut- 
ting of  the  said  oak  tree  as  described  in  the  plain- 
tiff's complaint.*' 

On  the  foregoing  finding  of  facts  the  court  stated 
its  conclusions  of  law  as  follows :  *  *  1st.  That  the  law 
is  with  the  plaintiff.  2nd.  That  the  temporary  re- 
straining order  herein  should  be  made  permanent 
against  the  defendants  and  that  said  defendants  and 
each  of  them  should  be  perpetually  enjoined  from 
cutting  any  of  the  trees  or  timber  described  in  the 
complaint  and  the  above  findings,  or  conunitting  any 
waste  on  said  island.  3rd.  That  the  defendant  Ja- 
cob Bonewitz  is  not  entitled  to  recover  anything  on 
his  answers  in  this  action.    4th.    That  the  plaintiff 
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should  also  recover  ten  ($10.00)  dollars  damages 
against  the  defendants  and  the  costs  of  this  action. 

*  *  December  14, 1915.      Samuel  E.  Cook,  Judge. ' ' 

The  judgment  follows  the  conclusions  of  law. 

Appellant  filed  a  motion  for  a  new  trial,  which 
was  overruled.  The  only  error  assigned  and  relied 
on  for  a  reversal  of  the  judgment  is  that  the  court 
erred  in  overruling  appellant 's  motion  for  a  new  trial. 
A  new  trial  was  asked  on  several  alleged  grounds. 
The  briefs  are  very  uncertain  and  indefinite  as  to  the 
grounds  relied  upon.  By  a  liberal  construction  we 
may  reasonably  infer  that  the  question  relied  on  is 
the  sufficiency  of  the  evidence  to  support  the  finding 
of  facts.  Stated  more  specifically,  it  is  whether  the 
undisputed  evidence  shows  that  appellant  by  proof 
of  facts  showing  adverse  possession  has  established 
his  ownership  and  right  to  possession  of  that  part  of 
the  island  lying  between  the  line  of  the  old  fence  and 
the  thread  of  the  stream  surrounding  the  island. 

The  complaint  in  the  suit  brought  by  Henry  W. 
Bonewitz  in  1879  was  oflFered  in  evidence.  In  it  the 
plaintiff  alleged  that  he  was  the  owner  in  fee  simple 
and  entitled  to  the  possession  of  fifteen  acres  of  land 
forming  a  part  of  the  south  bank  of  the  Wabash 
river,  being  the  north  part  of  the  northwest  frac- 
tional quarter  of  section  3,  township  27  north,  range 
10  east,  in  Huntington  county,  Indiana. 

The  verdict  of  the  jury  in  the  casa  reads  as  fol- 
lows: "We,  the  jury,  find  for  the  defendants  and  we 
find  that  John  A.  Wygant  and  Charles  Wygant  are 
the  owners  of  the  said  real  estate. '* 

The  pleadings  and  record  of  proceedings  in  the  for- 
mer  case  were  in  evidence,  and  among  other  things  it 
is  shown  that  after  the  verdict  was  returned  the  de- 
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f  endants  l^y  Sayler  and  Milligan,  their  attorneys,  en- 
tered a  remittitur  in  substance  as  follows :  It  being 
manifest  that  the  verdict  is  by  mistake  too  large,  that 
the  tract  intended  to  be  awarded  the  defendants  is 
the  tract  described  in  their  cross-complaint  instead 
of  the  plaintiff's  complaint,  therefore  the  defendants 
do  now  enter  their  remittitur  to  all  of  said  lands  de- 
scribed in  the  complaint  except  that  certain  portion 
described  in  defendants'  cross-complaint,  being  the 
island  which  is  and  has  been  in  defendants'  posses- 
sion, containing  8.13  acres. 

The  record  of  the  government  patent  issued  to 
John  A.  Wygant  and  Charles  Wygant,  on  October 
28, 1876,  was  in  evidence,  wherein  the  real  estate  was 
described  as  the  island  in  Wabash  river  situated  in 
section  3,  in  township  27,  and  in  section  34,  township 
28  north  of  range  10  east  in  the  district  of  lands  sub- 
ject to  sale  at  Indianapolis,  Indiana,  containing  8.30 
acres. 

Both  appellant  and  appellee  hold  the  record  title 
to  certain  lands.  Appellant's  land  is  described  as  the 
northwest  fractional  quarter  of  section  3  aforesaid, 
and  appellee's  as  the  island  in  the  Wabash  river  in 
Huntington  county,  Indiana,  at  a  point  where  the 
Wabash  river  crosses  the  southeast  comer  of  section 
33,  and  the  southwest  comer  of  section  34,  in  town- 
ship 28  north,  range  10  east. 

Appellant  concedes  that  appellee's  predecessors 
settled  and  adjudicated  their  title  to  certain  portions 
of  said  island  in  the  former  suit,  but  contends  that 
they,  and  appellee,  were  and  are  limited  to  8.13  acres, 
which  was  inclosed  by  a  fence,  and  that  it  did  not 
include  certain  portions  outside  such  fence  and  next 
to  the  stream. 
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There  is  evidence  tending  to  show  that  a  survey  by 
latitudes  and  departures  indicated  that  the  island 
contains  9.95  acres,  and  that  a  survey  by  triangula- 
tion  indicated  that  it  contains  8.37  acres;  also  that 
the  cleared  portion  contains  7.77  acres. 

The  evidence  also  tends  to  show  that  a  stream  of 
water  flows  around  the  island,  on  all  sides  thereof, 
the  general  direction  of  which  is  from  east  to  west; 
that  the  main  channel  is  north  of  the  island;  that  a 
fringe  of  shrubs  and  timber,  varying  in  width  from 
a  few  feet  to  several  rods,  is  on  the  outer  edge  of  the 
island  between  the  water  and  the  cleared  land  which 
was  formerly  inclosed  by  a  fence ;  that  the  soil  is  of 
a  sandy  nature  and  inclined  to  wash,  and  on  a  portion 
of  the  north  side  of  the  island  high  water  has  washed 
it  away  and  removed  a  part  of  the  fringe  of  shrubs 
and  timber  that  formerly  grew  near  the  water 's  edge ; 
that  the  fringe  and  timber  and  shrubs  was  left  to 
prevent  high  water  washing  away  the  soil;  that  at 
places  the  banks  of  the  stream  are  high  and  well  de- 
fined, and  at  other  places  the  ground  slopes  gradually 
from  the  higher  level  of  the  island  to  the  level  of  the 
water  in  the  stream,  but  the  banks  are  discernible 
(^at  all  places;  that  the  tree  that  was  cut  and  which 
gave  rise  to  this  suit  stood  on  sloping  ground  be- 
tween the  old  fence  line  and  the  edge  of  the  stream 
at  low-water  mark,  on  the  eastern  part  of  the  island. 

Appellant  and  appellee  and  their  predecessors  in 
title  respectively  paid  taxes  on  their  respective  lands 
described  as  above  indicated. 

John  Wygant  testified  in  substance  that  he  and  his 
brother  bought  the  island  in  1871 ;  that  they  did  not 
claim  the  land  along  the  stream  next  to  the  land  of 
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Bonewitz,  but  did  claim  the  land  around  the  edge  of 
the  island  and  between  the  fence  and  the  north  chan- 
nel of  the  stream ;  that  there  were  two  channels  south 
of  the  island;  that  appellant  and  his  father  some- 
times claimed  the  same  strip,  even  after  the  former 
litigation,  but  that  they  never  had  possession  of  it 
and  never  tried  to  prove  it  up;  that  he  talked  to 
Henry  Bonewitz  about  it,  and  said,  **  Henry,  the  way 
I  understood  that,  the  Court  gave  us  the  boundary 
between  the  waters  all  around, ' '  and  Henry  said  the 
court  did  not.  The  witness  also  testified  that  Bone- 
witz *^  never  cut  a  tree  oflf  of  the  island  while  we  owned 
it";  that  he  and  his  brother  claimed  possession  of 
the  strip  around  the  cleared  land  and  always  went  in 
on  the  island. 

Charles  Wygant  testified  that  Bonewitz  never 
claimed  possession  of  the  land  outside  the  fence  after 
the  former  litigation ;  that  three  or  four  years  there- 
after, while  Sam  Stetzel  owned  the  island  he,  the 
witness,  cut  and  hauled  away  a  tree  that  stood  within 
about  two  rods  of  the  tree  mentioned  in  the  complaint. 

William  Holmes  testified  that  he  worked  for  appel- 
lee eight  or  nine  years  before  this  trial,  and  at  her 
direction  hauled  timber  from  the  south  side  of  the 
island  between  the  fence  line  and  the  stream ;  that  he 
also  cut  timber  from  the  same  portion  of  the  island ; 
that  most  of  his  work  was  on  the  south  side  of  the 
island  next  to  Bonewitz,  who  saw  him  at  work  fre- 
quently ;  that  he  worked  all  fall  and  late  in  the  winter, 
and  Bonewitz  never  objected  except  once,  and  that 
was  when  he  was  finishing  up  his  work,  but  he  went 
ahead  and  finished  anyhow. 

Appellee  testified  that  appellant,  after  the  death 
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of  her  husband  in  1890,  had  cut  some  timber  off  of 
the  island;  that  when  she  saw  him  she  told  him  not 
to  take  away  any  more  timber  f ron^  the  island,  for 
it  belonged  to  her ;  that  all  the  timber  he  cut  and  re- 
moved from  the  island  was  without  her  consent,  and 
most  of  it  without  her  knowledge  at  the  time. 

Howard  Kratz,  a  son  of  appellee,  testified  that 
some  timber  had  been  cut  and  removed  from  the 
island  in  the  winter  of  1903-4  without  the  knowledge 
or  consent  of  his  mother  or  any  one  representing  her ; 
that  during  the  time  his  father  owned  the  island  from 
1889  to  1900,  when  he  died,  no  timber  was  cut  or  re- 
moved from  the  island;  that  on  one  occasion  shortly 
before  this  suit  they  heard  a  tree  fall,  and  he  imme- 
diately went  and  found  that  the  tree  was  on  the 
island,  and  also  found  some  men  cutting  a  tree  on  the 
south  side  of  the  bayou,  who  told  him  they  had  cut 
the  tree  on  the  island  for  Mr.  May,  and  he  notified 
them  not  to  cut  any  more.  He  also  testified  that  his 
mother  did  not  claim  the  lowland  across  the  stream 
or  in  the  bayou ;  that  certain  bolts  mentioned  by  other 
witnesses  were  cut  on  the  lowland  across  the  bayou 
on  the  land  of  Bonewitz  which  they  had  never  claimed. 

There  was  evidence  strongly  tending  to  show  that 
appellant  and  his  father  claimed  the  island  up  to 
the  fence,  and  that  they  had  cut  and  removed  timber 
therefrom,  and  in  other  ways  asserted  their  claim  of 
ownership.  But  the  evidence  above  set  out  and  other 
of  a  similar  character  tends  to  show  that  appellee 
and  her  predecessors  in  title  had  on  many  occasions 
disputed  appellant's  right  and  claimed  title  to  the 
thread  of  the  stream  surrounding  the  island. 

On  this  state  of  the  record  appellant's  contention 
that  the  undisputed  evidence  shows  that  he  has  had 
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the  actual,  open,  exclusive,  continuous  and  un- 

1.  interrupted  possession  of  the  island  outside  of 
this  line  .of  the  old  fence  since  and  before  the 

other  suit  above  mentioned  cannot  be  sustained. 

There  is  evidence  tending  to  show  that  appellee 
owns  the  island  to  the  thread  of  the  stream  surround- 
ing the  same  and  tending  to  support  all  the 

2.  findings  of  the  court.    Such  being  the  situa- 
tion, the  failure  of  appellant  to  secure  a  find- 
ing of  the  facts  necessary  to  sustain  his  contentions 
is  a  finding  against  him  as  to  those  facts. 

There  is  practically  no  dispute  about  the  law  of 
the  case,  and  the  controversy  turns  upon  the  suffi- 
ciency of  the  evidence  to  support  the  finding  of  facts. 
The  following  decisions  are  decisive  of  the  law  ap- 
plicable to  the  several  questions  in  the  case :  Horn  v. 
Lupton  (1914),  182  Ind.  355,  362, 105  N.  E.  237,  106 
N.  E.  708;  EUiott  v.  Pontius  (1894),  136  Ind.  641, 647, 
648, 35  N.  E.  562, 36  N.  E.  421 ;  Hitt  v.  Carr  (1916),  62 
Ind.  App.  80,  93,  104,  114,  109  N.  E.  456,  and  cases 
cited;  McBeth  v.  Wetnight  (1914),  57  Ind.  App.  47, 
52, 106  N.  E.  407;  Steeple  v.  Downing  (1878),  60  Ind. 
478,  502;  Henderson  v.  Griffin  (1831),  5  Pet  (U.  S.) 
151,  158,  8  L.  Ed.  79,  81;  2  C.  J.  64,  93,  94,  and 
cases  cited. 

Judgment  affirmed. 

Note.— Reported  119  N.  E.  380.  See  under  (1)  2  G.  J.  27C;  (2) 
38  Gyc  1985.  Adverse  possession,  essentials,  28  Am.  St  158;  88 
Am.  St.  701. 
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Weight,  Begeiveb,  v.  O'Bbibn. 

[No.  9,644.    FUed  April  30,  1918.] 

1.  ALTERATI017  OF  Inbtbumknts. — Material  AlteratUm. — Bills  and 
Notes. — ^Any  alteration  trangforming  a  note  in  its  legal  effect  is 
material,  even  thou^  tlie  burden  of  the  complaining  party  ia 
not  thereby  enlarged,    p.  624. 

^  Altsbation  of  Instbumbnts. — MatericU  Alteration. — Time  of 
Payment^-— Release  of  Surety. — ^An  alteration  of  a  note  after  its 
execution  which  postpones  the  date  of  payment  is  material,  and 
such  note  is  unenforceable  against  a  maker,  or  a  surety,  not 
consenting  to  the  alteration,    p.  624. 

3.  Affbau — Pleading. — Demurrer. — Waiver  of  Defects, — ^llie  ob- 
jection that  an  answer.  In  an  action  on  a  note,  is  defective  be- 
cause the  word  ''signed,"  as  used  in  the  answer,  is  not  equivalent 
to  the  word  ''executed"  is  waived  where  such  defect  was  not 
spedfled  In  the  memorandum  to  the  demurrer,  as  required  under 
1344,  cL  6,  Burns  1914,  Acts  1911  p.  416.    p.  626. 

i.  Altsbation  of  Instbumbnts. — Defenses, — Bstoppel, — ^The  par- 
ticipation by  the  maker  of  a  promissory  note  in  an  arrangement 
with  the  president  of  the  payee  bank,  whereby  the  president 
could  borrow  money  from  the  bank  in  violation  of  law,  would  not 
estop  the  maker  from  setting  up  the  defense  of  material  altera- 
tion, in  the  absence  of  a  sl^owing  in  the  plea  of  estc^pel  of  an 
agreement  to  the  alteration,  since  there  would  be  no  connection 
between  the  alleged  tmlawful  act  and  the  alteration  of  the  note, 
p.  626. 

6.  Alteration  of  Iitbtbuments. — Spoliation. — Recovery  on  Note  in 
Altered  Form. — ^Although  an  alteration  in  a  note  made  by  an 
agent  of  the  holder,  without  any  authority,  either  expressed  or 
implied,  is  a  mere  spoliation  not  affecting  the  validity  of  the 
note  as  originally  written,  such  rule  has  no  application  in  an 
action  on  a  note  in  its  altered  form,  regardless  of  the  person 
making  the  alteratidh,  where  the  change  is  material,  since  the 
note  in  its  altered  form  would  not  be  the  contract  of  the  defend- 
ant maker,    p.  626. 

From  Lake  Superior  Court;   Walter  T.  Hardy, 
Judge. 

Action  by  William  Wright,  receiver  of  the  Indiana 
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Trust  and  Savings  Company,  against  James  H. 
O^Brien.  From  a  judgment  for  the  defendant,  the 
plaintiff  appeals.    Affirmed. 

L.  V.  Cravensj  for  appellant. 
Patterson  <&  Crites,  for  appellee. 

Batman,  P.  J. — This  is  an  action  by  appellant 
^gainst  appellee  on  a  promissory  note.  The  com- 
plaint is  in  a  single  paragraph,  with  the  note  in  suit 
as  an  exhibit.  Appellee  filed  an  answer  in  two  para- 
graphs, which  was  duly  verified  by  his  oath.  The 
first  paragraph  is  a  denial  of  the  execution  of  the 
note.  The  second  paragraph  admits  the  signing  of 
the  note,  but  alleges  that  since  he  so  signed  the  same, 
it  has  been  altered  in  this :  that  the  year  date  thereof 
has  been  erased  in  part  and  other  and  different  fig- 
ures  substituted,  thereby  causing  said  note  to  bear  a 
date  one  year  later  than  the  original  and  true  date 
borne  by  it  when  he  signed  the  same ;  that  said  altera- 
tion was  made  without  his  knowledge  or  consent ;  and 
that  the  note  sued  upon  is  not  his  act  and  deed.  To 
the  second  paragraph  of  said  answer  appellant  filed 
a  demurrer  for  want  of  facts,  together  with  a  mem- 
orandum stating  in  substance  that  it  does  not  set 
forth  facts  showing  a  material  alteration  of  such 
note,  but  shows  on  its  face  that  the  alleged  alteration 
was  not  material,  and  that  appellee  was  not  injured 
or  his  liability  increased  thereby.  This  demurrer  was 
overruled  and  appellant  duly  excepted.  He  then  filed 
a  reply  to  said  second  paragraph  of  answer  in  four 
paragraphs.  The  first  paragraph  of  such  reply  is  a 
general  denial.  The  second  paragraph  alleges  that 
after  the  date  of  the  alleged  alteration  of  said  note 
appellee  agreed  to  pay  the  same;  that  he  thereby 


NOVEMBER  TERM,  1917.  523 


Wright,  Rec.,  v.  O'Brien— 67  Ind.  App.  521. 

waived  any  defense  that  he  might  have  had  thereto 
by  reason  of  such  alteration,  and  is  now  estopped 
from  denying  liability  thereon  by  reason  of  such 
alleged  change.  The  third  paragraph  alleges  that  the 
change  in  the  date  of  said  note,  if  the  same  was  made, 
was  made  with  the  consent  of  appellee.  The  fourth 
paragraph  alleges  in  substance  that  at  the  time  of 
the  signing  of  the  note  sued  on  one  Charles  E.  Fowler 
was  president  of  the  bank  of  which  appellant  is  now 
receiver ;  that  by  reason  of  such  fact  it  was  unlawful 
for  him  to  borrow  money  therefrom;  that,  in  order 
to  evade  the  law  and  procure  an  indirect  loan  from 
said  bank,  he  procured  appellee  to  sign  the  note  in 
suit  as  an  accomiiodation  note,  on  a  promise  that  he 
would  pay  the  interest  thereon,  until  such  time  as  he 
was  able  to  pay  the  same  and,  being  president  of  said 
bank,  would  use  his  influence  to  prevent  appellee  from 
being  pressed  thereon  or  required  to  pay  the  same ; 
that  such  arrangement  was  wholly  in  violation  of  law 
and  a  fraud  on  said  bank ;  that,  by  reason  of  appel- 
lee's  delivery  of  said  note  to  said  Fowler  for  such 
purpose,  he  cannot  now  take  advantage  of  such  fraud, 
and  disclaim  liability  on  said  note  on  account  of  said 
alleged  alteration  of  the  date.  Appellee  filed  a  de- 
murrer to  each  the  second,  third  and  fourth  para- 
graphs of  said  reply,  which  was  overruled  as  to  the 
second  and  third  paragraphs  and  sustained  as  to  the 
fourth.  The  demurrer  was  accompanied  by  a  suflS- 
icent  memorandum  to  require  a  consideration  of  the 
question,  based  on  the  action  of  the  court  in  sustain- 
ing such  demurrer  to  said  fourth  paragraph  of  reply. 
The  cause  was  submitted  to  the  court  for  trial  with- 
out the  intervention  of  a  jury.  At  the  close  of  ap- 
pellee's evidence,  appellant  moved  for  judgment  in 
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his  favor  for  the  reason  that  appellee  had  failed  to 
Bustain  either  paragraph  of  his  answer.  This  motion 
was  overruled,  and  at  the  conclusion  of  the  trial 
judgment  was  rendered  in  favor  of  appellee.  Appel- 
lant filed  his  motion  for  a  new  trial,  assigning  as 
reasons  therefor  that  the  court  erred  in  overruling 
his  motion  for  judgment,  and  that  the  finding  and 
judgment  of  the  court  was  not  sustained  by  sufficient 
evidence,  and  was  contrary  to  the  law  and  the  evi- 
dence.  This  motion  was  overruled,  and  appellant  has 
appealed,  alleging  that  the  court  below  erred:  (1) 
In  overruling  his  demurrer  to  the  second  paragraph 
of  appellee's  answer;  (2)  in  sustaining  appellee's  de- 
murrer to  his  fourth  paragraph  of  reply;  (3)  in  over- 
ruling his  motion  for  a  new  triaL 

Appellant,  in  support  of  his  first  assigned  error, 

insists  that  the  change  in  the  date  of  the  note  in  suit, 

as  alleged  in  said  second  paragraph  of  answer, 

1.  is  not  a  material  alteration,  as  it  did  not  in- 
crease appellee's  liability  or  otherwise  injure 
him.    He  cites  the  case  of  Holthouse  v.  State, 

2.  ex  rel.  (1911),  49  Ind.  App.  178,  97  N.  E.  130, 
as  supporting  his  contention,  and  quotes  from 

page  184  of  the  opinion.  In  the  case  of  John  Kindler 
Co.  V.  First  Nat.  Bank,  etc.  (1915),  61  Ind.  App.  79, 
109  N.  E.  66,  this  court  expressly  disapproved  such 
portion  of  said  opinion,  and  held  that,  if  an  altera- 
tion of  a  note  is  such  as  to  transform  the  instrument 
so  that  it  is  not  the  same  in  legal  effect  as  the  instru- 
ment executed,  the  alteration  may  be  material,  even 
though  the  burden  of  the  complaining  party  is  not 
thereby  enlarged.  It  is  a  well-recognized  rule  that  a 
change  in  the  da:te  of  a  note,  whether  it  postpones  or 
accelerates  the  time  of  payment,  is  material,  and  con- 
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stitutes  an  alteration  which  will  vitiate  the  same. 
2  C.  J.  1203.  In  hannony  with  snch  rule  this  court 
has  held  that  the  alteration  of  a  note  after  its  execu- 
tion so  as  to  postpone  the  date  of  payment  is  a  mate- 
rial alteration,  and  cannot  be  enforced  against  a 
surety,  if  done  without  his  consent.  Brannum  Lum* 
her  Co.  v.  Pickard  (1904),  33  Ind.  App.  484,  71  N.  E. 
676.  This  is  an  authority  against  appellant's  conten- 
tion, as  the  rule  therein  stated  as  to  the  effect  of 
an  alteration  of  a  note  is  equally  applicable  to  the 
facts  of  this  case,  notwithstanding  the  fact  that  appel- 
lee waq^the  sole  maker  of  such  note  instead  of  a  surety 
thereon. 

Appellant  also  insists,  in  further  support  of  his 

first  assigned  error,  that  the  word  '^ signed,"  as  used 

in  said  second  paragraph  of.  answer,  is  not 

3.  equivalent  to  the  word  '^ executed,''  and  for 
that  reason  such  answer  is  insufficient    As 

the  memorandum  filed  with  the  demurrer  in  compli- 
ance with  clause  6  of  ^44  Bums  1914,  Acts  1911 
p.  415,  fails  to  specify  such  defect,  it  is  waived  in  this 
court.  Hedekin  Land,  etc.,  Co.  v.  Campbell  (1915), 
184  Ind.  643,  112  N.  E.  97.  We  conclude  that  there 
was  no  reversible  error  in  overruling  the  demurrer 
in  question. 

Appellant's  second  assignment  of  error  relates  to 

the  action  of  the  court  in  sustaining  a  demurrer  to 

his  fourth  paragraph  of  reply.  This  paragraph 

4.  sets  up  an  alleged  arrangement  between  ap- 
pellee and  the  president  of  the  payee  of  the 

not^  in  suit,  whereby  such  president  could  borrow 
money  from  such  bank  by  means  of  such  note  in  vio- 
lation of  law,  and  attempts  to  predicate  an  estoppel 
on  such  fact.    There  is  no  allegation  of  any  agree- 


526  APPELLATE  COURT  OP  INDIANA, 

Wright,  Rec.,  v.  O'Brien— 67  Ind.  App.  821. 

ment  for  the  extension  of  such  note  by  an  alteration 
thereof.  It  is  manifest  that  appellee's  participation 
in  such  alleged  unlawful  act  would  not  estop  him  from 
setting  up  a  defense  to  such  note  wholly  unrelated 
thereto.  We  are  unable  to  see  any  connection  be- 
tween the  alleged  unlawful  act  in  the  procurement  of 
such  loan  and  the  alleged  alteration  of  such  note,  and 
therefore  conclude  that  the  court  did  not  err  in  sus- 
taining a  demurrer  to  said  fourth  paragraph  of  reply. 

The  only  remaining  assignment  of  error  relates  to 
the  action  of  the  court  in  overruling  appellant's  mo- 
tion for  a  new  trial.     All  reasons  assigned 

5.  therein  involve  a  consideration  of  the  evidence 
and  will  be  considered  together.  Appellant  con- 
tends in  effect  that  there  is  no  evidence  that  the  alter- 
ation of  the  note  in  this  suit  was  made  by  or  with 
the  knowledge  and  consent  of  the  bank ;  that,  although 
its  president  may  have  made  such  alteration,  the  evi- 
dence fails  to  show  that  he  had  any  authority  from 
the  bank  to  do  so,  and  hence  his  act  in  so  doing  was 
the  act  of  a  stranger;  that  a  change  in  a  note  by  a 
stranger  is  a  mere  spoli^tign,  and  will  not  release  the 
maker ;  and  that  by  reason  of  such  fact  there  should 
have  been  a  finding  in  his  f  avot.  It  may  be  conceded, 
as  contended  by  appellant,  that  an  alteration  in  a 
note  made  by  the  agent  of  an  obligee  or  holder,  with- 
out any  authority,  either  expressed  or  implied,  is  a 
mere  spoliation  by  a  stranger  to  the  transaction, 
which  does  not  affect  its  validity  as  originally  writ- 
ten. Kingan  d  Co.  v.  Silvers  (1895),  13  Ind.  App.  80, 
37  N.  E.  413;  Brooks  v.  Allen  (1878),  62  Ind.  401; 
Ballard,  Admr.,  v.  Fra/nMin  Life  Ins.  Co.  (1881),  81 
Ind.  239;  Green  v.  Bechner  (1891),  3  Ind.  App.  39, 
29  N.  E.  172;  Singer,  etc.,  Co.  v.  Bargef  (1912),  92 
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Neb.  539,  138  N.  W.  741,  Ann.  Cas.  1914A  57 
and  note;  Clyde,  etc.,  Co.  v.  Whaley  (1916),  231  Fed. 
76,  145  C.  C.  A.  264,  L.  R.  A.  1916F  289,  and  note. 
Such  rale,  however,  cannot  aid  appellant  under  the 
facts  and  circumstances  of  this  case.  iWe  have  held 
that  the  change  of  a  note  postponing  the  date  of  its 
payment  is  a  material  alteration.  There  was  evi- 
dence to  authorize  a  finding  that  such  a  change  had 
been  made  in  the  note  in  suit  without  the  consent  of 
appellee,  and  that  this  action  is  brought  on  the  note 
in  its  altered  form.  Such  a  finding  would  preclude 
a  recovery  by  appeUant  in  this  action,  regardless  of 
who  made  such  alteration  or  by  whose  authority  it 
was  made.  This  is  true,  for  the  reason  that  if  sack 
change  was  made  by  the  authority  or  with  the  con- 
sent of  the  bank,  it  invalidated  the  note,  and  thereby 
rendered  it  nonenforceable.  Hamilton  v.  Wood 
(1880),  70  Ind.  306;  Stayner  v.  Joice  (1882),  82  Ind. 
85;  Palmer  v.  Poor  (1889),  121  Ind.  135,  22  N.  E.  984, 
6  L.  R.  A.  469;  Fry  v.  P.  Bannon  Sewer  Pipe  Co. 
(1912),  179  Ind.  309, 101  N.  E.  10;  LaGrange  v.  Coyle 
(1911),  50  Ind.  App.  140,  98  N.  E.  75.  But,  if  such 
change  was  made  by  the  president  of  said  bank  or 
other  person,  under  such  circumstances  as  to  make 
such  act  a  mere  spoliation  of  the  note,  still  it  would 
be  nonenforceable  in  its  altered  form,  as  it  would 
not  be  the  contract  of  appellee.  2  C.  J.  1259 ;  Cochra/n 
V.  NebeJcer  (1874),  48  Ind.  459;  Kingan  &  Co.  v.  Sil- 
vers y  supra;  Hess  v.  S chaff ner  (1911),  (Tex.  Civ. 
App.)  139  S.  W.  1024;  Orlando  v.  Gooding  (1894),  34 
Fla.  244, 15  South.  770.  It  thus  appears  that  in  either 
event  appellant  would  have  no  right  of  recovery  in 
this  action.   We  therefore  conclude  that  the  court  did 
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not  err  in  overmling  appellant's  motion  for  a  new 
trial.    We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 

Note. — ^Reported  in  119  N.  B.  409.  Alteration  of  date  of  nego- 
tiable instmment  as  material  alteration,  see  Ann.  Gas.  1913D  726. 
See  under  (1)  2  G.  J.  1200;  (4,  5)  2  G.  J.  1260. 


Washbusey  v.  Peyton  bt  al. 

[No.  10,180.    FUed  April  80,  1918.] 

AfvkaIm— Dismissal. — Cfrtmnds. — ^Where  the  errora  assigned  on  ap- 
peal require  a  consideration  of  the  evidence,  and  the  record  shows 
that  the  bill  of  exceptions  ocmtaining  the  evidence  was  not 'filed 
within  the  time  allowed  for  that  purpose,  and  no  extension  was 
granted,  the  evidence  is  not  in  the  record,  and  the  appeal  must 
be  dismissed*  since  no  question  is  presented  for  review. 

From  Clark  Gircnit  Court;  James  W.  Fortune, 
Judge. 

Action  between  Israel  Washbusky  and  David  C. 
Peyton  and  others.  From  the  judgment  rendered, 
the  former  appeals.   Appeal  dismissed. 

H.  Willard  Phipps,  Burdette  C.  Lute  and  Warren 
B.  Allison,  for  appellant. 

Ele  Stanshury,  Attorney-General,  and  Stotsenhurg 
<&  Weathers,  for  appellee. 

Ibach,  C.  J. — ^Appellees  have  filed  a  motion  to  dis* 
miss  this  appeal  on  the  ground  that  the  record  pre- 
sents no  question  for  our  decision.  In  support  of 
such  motion  they  show  that  the  only  errors  assigned 
by  appellant  are:  (1)  That  the  court  erred  in  sus- 
taining appellee's  motion  for  peremptory  instruc- 
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tions;  (2)  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial;  that  a  consideration 
of  said  questions  would  depend  upon  a  consideration 
of  the  evidence,  and  the  record  shows  that  the  taction 
for  a  new  trial  was  overruled  on  May  19,  1917 ;  that 
sixty  days'  time  was  given  on  that  day  in  which  to 
file  the  hill  of  exceptions;  that  the  bill  of  exceptions 
containing  the  evidence  was  not  presented  to  the  court 
for  its  approval  until  November  14, 1917,  and  was  not 
filed  in  said  court  until  that  date ;  that  appellant  was 
never  granted  any  extension  of  time  in  which  to  file 
said  bill  of  exceptions. 

Upon  an  examination  of  the  record  we  find  these 
facts  to  be  true.  It  follows  that  no  question  is  pre- 
sented, and  the  appeal  must  be  dismissed.  Hunting- 
burg  Bank  v.  Morgenroth  (1916),  64  Ind.  App.  315, 
115  N.  E.  798;  Beard  v.  Fenton  (1918),  post  605,  119 
N.  E.  495. 

Appeal  dismissed. 

Note.— Reported  in  119  N.  E.  477. 


HeBB  V.  McCoNNBLL. 
[No.  9,600.    FUed  May  1,  1918.] 

1.  Brokebs. — Sale  of  Real  Sttate. — ComnUsHan  Contracts. — De- 
scription of  Real  Estate. — Suffioiency. — Statute, — ^A  written  con- 
tract, "I  hereby  agree  to  pay  ♦  *  ♦  for  trading  my  615  acres 
farm  at  Hopkins  Park,  Ills."  sufficiently  described  the  land  to 

satisfjr  the  requirements  of  |7463  Bums  1914,  Acts  1913  p.  638, 
providing  that  contracts  for  commissions  for  the  sale  or  exchange 
of  real  estate  shall  not  be  valid  unless  in  writing  and  that  any 
general  reference  to  the  real  estate  sufficient  to  identify  the  same 
shall  be  deemed  to  be  a  sufficient  description  thereof,    p.  531. 

2.  Bbokebs. — Exchange  of  Real  Estate. — Commission  Con^aot.^^ 

VOL.  67—84. 
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Right  t0  Compensation. — Under  a  contract  to  pay  commission, 
"for  trading  my  615  acres  farm*'  at  a  certain  place  for  a  garage 
in  another  dty,  the  agent  was  entitled  to  a  commission  on  the 
exchange  of  such  farm  for  the  garage  mentioned,  although  he 
merely  furnished  the  customer  and  the  owner  closed  the  deal, 
which  included  the  conveyance  of  additional  land  and  making 
various  arrangements  as  to  incumbrances,  without  consulting  the 
agent.  (Wellinger  v.  Crawford  [1911],  48  Ind.  App.  173,  distin- 
guished.)    p.  532. 

From  Newton  Circuit  Court;  Charles  W.  Hanley, 
Judge. 

Action  by  John  McConnell  against  John  Herr. 
From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

W.  H.  Parkinson^  for  appellant. 

John  A.  Dunlap  and  Frank  Davis,  for  appellee. 

Felt,  J. — This  is  a  suit  by  appellee,  John  McCon- 
nell, against  appellant,  John  Herr,  to  recover  a  com- 
mission alleged  to  be  due  for  services  as  agent  in  the 
exchange  of  certain  real  estate.  The  case  was  tried 
by  a  jury  on  a  second  paragraph  of  complaint,  which 
was  answered  by  a  general  denial.  The  jury  returned 
a  verdict  for  appellee  in  the  sum  of  $1,537.50.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  this 
appeal  taken.  The  errors  assigned  are  the  overrul- 
ing of  appellant's  demurrer  to  the  second  paragraph 
of  appellee's  complaint,  and  the  overruling  of  his  mo- 
tion for  a  new  trial. 

The  second  paragraph  of  the  complaint  alleges  in 
substance:  That  on  October  28,  1914,  the  defendant 
entered  into  a  written  contract  with  plaintiff,  as  fol- 
lows: 

'*  Contract  of  Trade. 

''Chalmers,  Indiana.    Oct.  28-14. 
''I  hereby  agree  to  pay  to  John  McConnell 
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Two  Dollars  and  50  cents  per  acre  for  trading 
my  615  acres  farm  at  Hopkins  Park  His.  for 
Garage  at  Hoopeston  Ills,  when  deal  is  closed. 

** Signed:  John  Herr.^' 

That  defendant  agreed  to  pay  the  sum  of  $2.50  per 
acre  for  trading  615  acres  of  land  located  near  Hop- 
kins Park,  Illinois,  for  a  garage  at  Hoopeston,  Hli- 
nois ;  that  plaintiff  has  done  and  performed  all  things 
on  his  part  to  be  performed  by  him  under  said  con- 
tract, and  defendant  has  received  and  accepted  said 
garage,  but  has  failed  to  pay  plaintiff  the  sum  of 
$1,537.50  for  his  services  aforesaid ;  that  said  amount 
is  due  and  unpaid. 

The  demurrer  was  on  the  ground  that  said  para- 
graph does  not  state  facts  sufScient  to  constitute  a 
cause  of  action.  The  memorandum  accompanying  the 
demurrer  states  that:  (1)  The  property  is  not  spe- 
cifically described;  (2)  the  real  estate  is  not  so  de- 
scribed as  to  authorize  parol  proof  to  identify  it; 
(3)  that  the  real  estate  referred  to  in  the  contract 
is  not  described  in  the  complaint. 

Appellee  states  that  the  case  was  tried  on  an 
amended  second  paragraph  of  complaint  which  he 
sets  out  in  his  brief,  wherein  the  real  estate  is  spe- 
cifically described,  but  such  amended  paragraph  does 
not  appear  in  the  transcript. 

However,  the  complaint  above  set  out  is  good  as 

against  the  objections  stated  in  the  memorandum. 

Section  7463  Burils  1914,  Acts  1901  p.  104, 

1.     Acts  1913  p.  638,  provides  that  contracts  of  the 

kind  involved  here  shall  not  be  valid,  **  unless 

the  same  shall  be  in  writing,  signed  by  the  owner  of 

such  real  estate  or  his  legally  appointed  and  duly 

qualified  representative :  Provided,  That  any  general 
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reference  to  such  real  estate  sufficient  to  identify  the 
same  shall  be  deemed  to  be  a  su^cient  description 
thereof. '  *  The  foregoing  contract  contains  such  gen- 
eral reference  and  the  complaint  alleges  that  appel- 
lant received  and  accepted  the  property  specified  in 
the  contract.  The  writing  signed  by  appellant  is  suf- 
ficient to  satisfy  the  requirements  of  the  statute. 
Doney  v.  Laughlin  (1911),  50  Ind.  App.  38,  44,  45, 
94  N.  E.  1027,  and  cases  cited;  Morton  v.  Qaffield 
(1912),  51  Ind.  App.  28,  32,  98  N.  E.  1007;  MvUen  v. 
Bower  (1898),  22  Ind.  App.  294, 296, 53  N.  E.  790. 

Under  the  motion  for  a  new  trial  appellant  chal- 
lenges the  sufficiency  of  the  evidence  to  sustain  the 
verdict.     The  evidence  shows  that  appellant 

2.  closed  the  deal  with  Mr.  Prevo,  who  was  the 
customer  furnished  by  appellee,  but  that  in 
doing  so  he  conveyed  897  acres,  which  included  the 
615  acres  mentioned  in  the  contract;  that  there 
was  incumbrance  on  the  615  acres  amounting  to 
$30,250,  and  on  the  additional  282  acres,  amount- 
ing to  $7,000.  Appellant  conveyed  the  land  sub- 
ject to  incumbrance  amounting  to  $32,000,  arranged 
the  balance  of  the  incumbrance  that  was  on  the 
land  so  as  to  protect  Mr.  Prevo,  by  giving  a 
mortgage  on  the  garage,  which  was  already  incum- 
bered  by  a  building  and  loan  mortgage  amounting  to 
over  $4,000.  Appellant  took  title  to  the  garage  sub- 
ject to  the  incumbrance  aforesaid,  and  received  some 
furniture  that  went  with  tha  garage. 

Appellee  had  some  knowledge  of  negotiations  be- 
tween appellant  and  Mr.  Prevo  and  his  agents,  and 
knew  that  the  latter  did  not  accept  the  original  propo- 
sition to  trade  for  the  615  acres,  but  he  was  not  pres- 
ent and  had  nothing  to  do  with  the  final  negotiations. 
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by  which  the  agreement  was  reached  on  which  the  deal 
was  closed.  On  November  3, 1914,  he  received  a  tele- 
gram from  appellant  stating,  '^Kankakee  farm  sold,*' 
which  gave  him  the  first  information  that  the  prop- 
erty had  been  sold  by  Mr.  Herr. 

There  is  some  controversy  in  the  evidence  as  to 
whether  any  other  or  different  agreement  was  made 
about  a  commission  other  than  that  evidenced  by  the 
writing  aforesaid.  But  for  the  purposes  of  this  ap- 
peal, after  verdict,  we  must  view  the  proposition  as 
resting  upon  the  original  agreement  in  accordance 
with  appellee's  contention,  since  there  is  evidence 
tending  to  support  that  view. 

The  latter  proposition  distinguishes  the  case  at  bar 
from  that  of  Welling er  v.  Crawford  (1911),  48  Ind. 
App.  173,  89  N.  E.  892,  93  N.  E.  1051^  relied  upon  by 
appellant.  In  that  case  the  original  written  contract 
between  the  owner  and  agent  stipulated  a  definite 
price  and  the  commission  to  be  allowed  and  paid  for  a 
sale  at  that  price.  Upon  failure  to  procure  a  pur- 
chaser, the  agent  reported  such  fact  to  the  owner,  and 
by  a  parol  agreement  they  materiaUy  modified  their 
original  written  contract.  The  suit  was  based  upon 
the  written  contract,  but  the  complaint  also  showed 
that  the  property  was  not  sold  for  the  stipulated  price 
of  $5,000,  but  was  sold  for  $4,500.  In  order  to  show 
compliance  with  the  contract,  the  parol  agreement 
was  set  up,  by  which  it  was  claimed  that  the  owner 
waived  the  condition  of  the  written  contract  requiring 
the  property  to  be  sold  for  $5,000  and  agreed  to  the 
price  of  $4,500.  The  court  held  *Hhat  such  a  condi- 
tion in  a  contract,  required  under  the  statute  of 
frauds  to  be  in  writing,  cannot  be  waived  or  modified 
by  parol.  *' 
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The  suit  in  this  case  is  based  upon  the  original 
written  agreement.  As  above  shown,  appellee  and 
appellant  did  not  modify  or  change  their  contract. 
Appellant  obtained  the  property  mentioned  in  the 
conunisison  contract,  from  the  customer  furnished  by 
appellee. 

The  fact  that  appellant  conveyed  additional  land 
and  made  different  arrangements  about  the  incum- 
brance on  the  property  in  order  to  consummate  the 
deal  did  not  destroy  or  affect  appellee  *s  right  to  the 
commission  for  disposing  of  the  land  covered  by  his 
contract.  He  stood  upon  his  contract  and  recovered 
only  the  amount  specified  therein. 

The  conunission  contract  says  nothing  about  the 
terms  or  conditions  on  which  the  trade  was  to  be 
made,  but  stipulates  for  the  payment  of  the  commis- 
sion for  *  *  trading  my  615  acres  farm,  *  *  •  when 
deal  is  closed."  So  long  as  the  commission  contract 
was  unchanged,  modifications  of  the  terms  of  the 
trade  by  the  owners  of  the  property  could  not  affect 
appellee's  right  to  recover  on  his  contract  when  the 
deal  for  the  615-acre  farm  was  closed. 

There  is  evidence  tending  to  support  the  verdict. 
Shelton  v.  Lundin  (1909),  45  Ind.  App.  172,  176,  90 
N.  E.  387;  McFarland  v.  Mlard  (1891),  2  Ind.  App. 
160, 163, 28  N.  E.  229, 50  Am.  St.  234 ;  Storer  v.  Mark- 
ley  (1904),  164  Ind.  535,  537,  73  N.  E.  1081;  Cox  v. 
Haun  (1891),  127  Ind.  325, 326, 26  N.  E.  822;  Doney  v. 
Laughlin,  supra;  Rahb  v.  Johnson  (1901),  28  Ind. 
App.  665,  667,  63  N.  E.  580. 

Appellant  by  his  motion  for  a  new  trial  challenges 
the  correctness  of  instructions  Nos.  6,  7  and  8  ten- 
dered by  appellee  and  given  by  the  court. 

These  instructions  in  different  form  convey  the 
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idea  that  if  appellee  famished  appellant  a  customer  as 
required  by  their  written  contract,  and  in  pursuance 
thereof  appellant  effected  an  exchange  of  his  prop- 
erty mentioned  in  such  contract,  on  terms  mutually 
agreed  to  by  the  owners  of  the  property,  differing 
to  some  extent  from  the  terms  mentioned  in  the  com- 
mission contract,  appellant  would  be  liable  for  the 
specified  commission,  unless  prior  to  such  sale  or 
transfer  of  the  property  appellant  and  appellee  had 
in  some  way  changed  or  modified  their  commission 
contract.  The  instructions  so  given  are  substantially 
correct  under  the  issues  and  evidence  of  the  case,  and 
were  not  prejudicial  to  appellant's  rights. 

Complaint  is  also  made  of  the  refusal  of  the  trial 
court  to  give  the  jury  instructions  Nos.  1,  2  and  3  ten- 
dered by  appellant. 

Each  of  these  instructions  is  bottomed  on  the  prop- 
osition that  appellee  cannot  recover  in  this  action, 
though  he  may  have  furnished  the  customer  who 
traded  for  appellant 's  property  mentioned  in  the  com- 
mission contract,  if  the  owners  of  the  property  ex- 
changed did  not  trade  on  the  precise  terms  suggested 
in  such  contract,  though  such  modified  terms  were 
mutually  and  voluntarily  agreed  to  by  appellant  and 
the  customer  so  furnished  by  appellee. 

The  court  did  not  err  in  refusing  such  instructions. 
The  commission  contract  was  not  changed  or  modi- 
fied in  any  way.  Appellant  obtained  the  benefit  of 
the  services  performed  by  appellee,  and  the  modifica- 
tion of  the  terms  on  which  the  trade  was  consum- 
mated did  not  relieve  appellant  from  his  obligation, 
since  he  transferred  his  property  to  the  customer 
f  umiphed  by  appellee  and  obtained  the  property  men- 
tioned in  his  written  agreement. 
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The  cases  which  deal  with  attempted  parol  modi- 
fications of  commission  or  other  contracts  are  not  ap- 
plicable to  the  facts  of  this  case.  Shelton  y.  Lundiw, 
supra;  Provident  Trust  Co.  v.  Darrough  (1906),  168 
Ind.  29, 36, 37, 78  N.  E.  1030 ;  MUler  v.  Stevens  (1899), 
23  Ind.  App.  365, 371, 55  N.  E.  262 ;  WelUnger  v.  Craw- 
ford, supra;  Lowe  v.  Turpie  (1896),  147  Ind.  652,  681, 
44  N.  E.  25,  47  N.  E.  150,  37  L.  B.  A.  233 ;  Carpenter 
V.  GaUoway  (1881),  73  Ind.  418,  423. 

The  cases  already  cited  show  that  there  was  no 
error  in  the  exclusion  of  evidence. 

The  case  seems  to  have  been  fairly  tried  on  the 
theory  presented  by  the  complaint  and  a  correct  result 
reached.  No  intervening  error  prejudicial  to  appel- 
lant has  been  shown.    Judgment  affirmed. 

Note.— Reported  in  119  N.  E.  496.    See  under  (1)  9  C.  J.  558. 


State  of  Indiana,  ex  bel.  0  ^Bribn,  Auditob  op  Statb^ 
V.  Continental  Insurance  Company 

OF  New  York. 

[No.  9,680«     filed  June  29,  1917.     Rehearing  denied  December  7, 

1917.    Transfer  denied  May  2,  1918.] 

1.  Taxation. — Receipts  of  Forelffn  Insurance  Companies. — Stat- 
ute.--Constructi(m.— Under  §10216  Bums  1914,  Aete  1891  p.  199, 
167,  requiring  insurance  companies  not  organized  under  the  laws 
of  Indiana  and  doing  business  therein  to  report  for  taxation 
semi-annually  the  gross  amount  of  all  receipts  received  in  the 
state  on  account  of  insurance  premiums  for  the  six  months  last 
preceding,  less  losses  actually  paid  within  the  state,  an  insurance 
company  had  the  right  in  determining  the  amount  of  premium 
income  subject  to  taxation  to  deduct  from  its  book  entries 
of  gross  premiums  the  amount  of  premiums  represented  by  ''flat'* 
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cancellationfl  of  policies  for  which  no  premiums  had  been  re- 
ceiyed,  since  the  statute  required  it  to  pay  taxes  only  on  pre- 
miums receiyed  and  retained,    pp.  548,  666. 

2.  Statutc — Construction, — Legislative  Intent. — On  construing  a 
statute  the  court  is  reqidred  to  discover,  if  possible,  the  legisla- 
tive intention  in  the  enactment  of  the  particular  statute  under 
consideration,    p.  648. 

8.  Irsubanok. — Foreign  Insurance  Companies. — Exclusion  from 
State. — Powers  of  Legislature. — ^The  legislature  has  the  constitu- 
tional power  to  exclude  foreign  insurance  companies  from  the 
state,    p.  549. 

4.  Taxation. — Taxation  and  Regulation  of  Foreign  Insurance  Com^ 
panies. — Police  Power. — Statute. — Construction. — Section  4790  et 
seq.  Bums  1914,  {3765  R.  S.  1881,  regulating  the  business  of  for- 
eign'insurance  companies  in  this  state  and  (10216  Bums  1914, 
Acts  1891  p.  199,  |67,  imposing  a  tax  upon  the  gross  premium 
receipts  of  such  companies,  emanate  from  the  police  power  of  the 
state,  and,  being  interrelated,  should  be  construed  together,  p.  549. 

6.  Insurance. — Foreign  Insurance  Companies. — Privilege  Tax. — 
Statute.— B^Won  10216  Bums  1914,  Acts  1891  p.  199,  i67,  requir- 
ing foreign  Insurance  companies  doing  business  in  this  state  to 
pay  taxes  upon  their  gross  premium  income,  imposes  a  tax  upon 
a  foreign  corporation  for  the  privilege  of  exercising  Its  corporate 
franchises  and  carrying  on  a  business  in  a  corporate  capacity 
within  the  state,  and  such  tax  is  a  graduated  privilege  tax. 
p.  660. 

6.  Statute. — Construction, — Imposition  of  Special  Tax. — Statutes 
imposing  a  special  tax  on  corporations  are  within  the  rule  that 
a  statute  providing  for  the  imposition  of  taxes  shall  be  strictly 
construed  and  that  all  reasonable  doubts  in  respect  thereto  shall 
be  resolved  against  the  govemment  and  in  favor  of  the  citizen, 
p.  556. 

7.  Taxation. — Foreign  Insurance  Companies. — Reinsurance. — Stat' 
iif^.— Under  {10216  Bums  1914,  Acts  1891  p.  199,  {67,  imposing 
a  tax  on  the  gross  premium  receipts  of  foreign  insurance  com* 
panies  doing  business  in  this  state,  a  foreign  fire  insurance  com- 
pany is  not  required  to  pay  taxes  on  reinsurance  premiums  re- 
ceived from  other  companies  on  account  of  risks  located  in 
Indiana  where  the  business  is  transacted  in  another  state,  p.  567. 

8.  Insubancb. — Foreign  Insurance  Companies. — Taxation. — Rate. 
— Retaliatory  Statute. — Enforcement. — Under  {7222  Bums  1914, 
Acts  1896  p.  319,  providing  that  the  auditor  of  state  shall  tax  for 
the  use  of  the  State  of  Indiana,  the  fees,  taxes  and  charges 
allowed  by  law.  etc.,  and  {4086  Bums  1914,  {8778  R.  S.  1881, 
providing  that,  where  by  the  laws  of  any  other  state  any  taxes, 
fees,  etc.,  or  other  obligations,  are  imposed  upon  insurance  com- 
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panies  of  this  or  other  states,  or  their  agents,  greater  than  are 
required  by  the  laws  of  this  state,  then  the  same  obligations  and 
provisions  shall  in  like  manner  be  imposed  upon  all  insurance 
companies  of  such  states  and  their  agents,  and  {10216  Bums 
1914,  Acts  1891  p.  199,  {67,  the  primary  taxing  statute,  fixing 
a  rate  of  two  per  cent,  on  the  premiums  received  by  foreign 
insurance  companies  doing  business  within  the  state,  if  the 
auditor  of  state  should  have  before  him  the  fact  that  the  State 
of  New  York  levies  a  lower  rate  on  Indiana  companies  doing 
business  in  New  Tork,  he  is  not  required  by  the  retaliatory  stat- 
ute to  make  a  corresponding  reduction,  but  in  that  event  he 
must  adhere  to  the  primary  law,  and  it  is  only  upon  the  happen- 
ing of  the  contingency  that  the  taxes  imposed  upon  the  insurance 
companies  of  Indiana  or  other  states  by  the  New  Tork  laws  are 
greater  than  are  required  by  the  laws  of  this  state  that  the  retali- 
atory statute  may  be  invoked,  p.  561. 

9.  Statute. — Retaliatory  Statute. — Construction, — Enforcement. — 
Section  4806  Bums  1914,  {3773  R.  S.  1881,  being  penal  in  its 
nature  and  involving  the  comity  of  states,  must  be  strictly  con- 

*  strued  and  executed  with  care.    p.  562. 

10.  Insurance. — Foreign  Insurance  Companies. — Taxation. — Re- 
taliatory Statute,— VndeT  {4806  Burns  1914,  {3773  R.  S.  1881, 
providing  that  where  by  the  laws  of  any  other  state  any  taxes, 
fees,  etc.,  are  imposed  upon  insurance  companies  of  this  or  other 
states,  or  their  agents^  greater  than  required  by  the  laws  of  this 
state,  then  the  same  shall  be  imposed  upon  all  insurance  com- 
panies of  such  states  and  their  agents,  a  tax  law  of  New  York 
requiring  the  payment  of  net  premiums  to  the  fire  department 
of  cities  and  incorporated  villages  by  fire  insurance  companies 
not  organized  under  the  laws  of  the  State  of  New  York,  but 
doing  business  therein,  would  not  be  applicable,  since  premiums 
derived  from  insurance  on  farm  property  and  on  property  in 
towns  and  villages  not  having  fire  companies,  are  taxed  at  the 
rate  of  two  per  cent. ;  the  obligation  to  pay  this  tax  is  laid  upon 
the  local  agent  and  not  upon  the  company  and  the  agent  is  liable 
to  forfeiture  for  failure  to  discharge  the  obligation  and  the  funds 
derived  from  the  tax  belonging  to  the  municipality  where  col- 
lected and  must  be  used  for  the  benefit  of  its  fire  company  or 
companies,    p.  563. 

From  Marion  Superior  Court  (90,589) ;  Charles  J. 
Orbison,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
William  H.  0  *Brien,  auditor  of  state,  against  the  Con- 
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tinental  Insurance  Company  of  New  York,  From  a 
judgment  for  defendant,  the  relator  appeals.  Af- 
firmed. 

R.  M.  MUburn  and  Ele  Stanshury,  Attorney-Gen- 
eral, Horace  M.  Kean,  George  Shirts,  Omar  0' Bor- 
row and  U.  8.  Lesh,  for  appellant. 
William  L.  Taylor  and  Thomas  Bates,  for  appellee. 

Dausman,  J. — This  action  was  brought  by  the  State 
of  Indiana  on  the  relation  of  the  auditor  of  state 
against  the  Continental  Insurance  Company  of  New 
York  to  recover  taxes  alleged  to  be  due  and  impaid 
for  the  years  from  1876  to  1911,  inclusive. 

In  the  first  paragraph  of  complaint  it  is  alleged 
that  the  Continental  Insurance  Company  of  New 
York  is  a  foreign  fire  insurance  company  organizecl 
under  the  laws  of  the  State  of  New  York ;  that  dur- 
ing said  period  of  time  it  was  engaged  in  the  business 
of  writing  fire  insurance,  collecting  premiums,  and 
paying  losses  within  the  State  of  Indiana ;  that  it  was 
the  duty  of  said  company  during  said  years,  in  the 
months  of  January  and  July  of  each  year,  to  report  to 
the  auditor  of  state  of  the  State  of  Indiana  for  the 
purposes  of  taxation  the  gross  amount  of  all  receipts 
received  on  account  of  premiums  for  insurance  writ- 
ten on  property  in  the  State  of  Indiana  for  the  six 
months  last  preceding,  and  at  said  times  to  pay  into 
the  treasury  of  the  State  of  Indiana  the  simi  of  $3  on 
every  $100  of  gross  receipts  less  losses  actually  paid 
within  the  state;  that  the  total  amount  reported  as 
gross  receipts  derived  from  insurance  written  in  In- 
diana by  the  company  during  said  period  is  $8,430,- 
419.98 ;  that  the  total  amount  of  losses  paid  in  Indi- 
ana during  said  period  is  $4,117,332.36;  that  the 
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amounts  so  reported  by  the  company  as  gross  re- 
ceipts were  not  the  correct  amounts,  but  that  it  actu- 
ally received  in  Indiana  during  said  period  premiums 
amounting  to  the  sum  of  $9,007,410.93;  that,  after 
deducting  from  the  correct  amount  of  gross  receipts 
the  losses  paid  as  aforesaid,  the  balance  on  which 
the  taxes  should  have  been  paid  is  the  sum  of  $4,830,- 
078.56 ;  that  the  correct  amount  of  taxes  which  should 
have  been  paid  during  said  period  is  $144,902.36 ;  and 
that  the  taxes  actually  paid  amount  to  $128,783.78, 
leaving  a  balance  due  the  State  of  Indiana  in  the  sum 
of  $16,118.58,  for  which  judgment  is  demanded. 

This  paragraph  is  based  on  ^10216  Bums  1914, 
Acts  1891  p.  199,  ^67.  Said  section  was  enacted 
originally  in  1873  and  constituted  ^^8  and  9  of  an 
act  supplementary  and  amendatory  of  the  general 
tax  law  of  1872.  (Acts  1873  pp.  205,  208.)  It  was 
re-enacted  as  ^83  of  the  general  tax  law  of  1881.  (Acts 
1881  p.  611,  §6351  E.  S.  1881.)  It  was  again  re- 
enacted  in  1891.  (Acts  1891  p.  199,  supra.)  It  has 
constituted  a  part  of  the  statute  law  of  this  state 
continuously  since  1873. 

In  the  second  paragraph  of  complaint  it  is  alleged 
in  substance  that  during  all  and  each  of  the  years 
from  1876  to  1911,  inclusive,  while  said  company  was 
carrying  on  its  business  in  the  State  of  Indiana,  the 
laws  of  the  State  of  New  York,  in  which  said  com- 
pany had  its  home  office,  imposed  a  tax  of  two  per 
cent,  upon  the  gross  premiums  received  on  account 
of  property  insured  in  the  State  of  New  York  by  fire 
insurance  companies  not  organized  under  the  laws 
of  the  State  of  New  York ;  that  two  per  cent,  of  the 
gross  premiums  received  by  said  company  in  the 
State  of  Indiana  during  said  period  was  greater  than 
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three  per  cent,  of  said  gross  premimns  less  the  losses 
actually  paid;  that  the  taxes  which  said  company 
should  have  paid  if  computed  at  the  rate  of  two  per 
cent,  on  the  gross  premiums  received  by  it  on  ac- 
count of  insurance  written  on  property  in  the  State 
of  Indiana  during  said  period  amount  to  the  sum  of 
$180,148,04;  that  the  amount  of  taxes  said  company 
should  have  paid  during  said  period  if  computed  at 
the  rate  of  three  per  cent,  on  gross  premiums  less 
losses  actually  paid  is  the  sum  of  $144,901.71;  that 
the  total  amount  of  taxes  actually  paid  by  said  com- 
pany during  said  period  is  the  sum  of  $128,783.78; 
that,  when  the  sum  actually  paid  as  aforesaid  is  de- 
ducted from  the  larger  sum  for  which  the  company 
is  liable  as  alleged,  there  remains  due  the  State  of 
Indiana  a  balance  of  $51,364.26,  for  which  judgment 
is  demanded. 

This  paragraph  is  based  on  <§4806  Burns  1914,  being 
§3  of  the  act  of  1877  (Acts  1877  p.  65),  and  com- 
monly  known  as  the  retaliatory  statute. 

Underlying  the  complaint  is  the  theory  that  it  is 
the  duty  of  the  proper  officers  of  the  State  of  Indiana 
to  collect  taxes  from  foreign  fire  insurance  companies 
doing  business  in  this  state,  either  under  the  three 
per  cent,  law  or  under  the  retaliatory  law,  depending 
upon  which  wiU  produce  the  greater  revenue. 

The  first  paragraph  of  complaint  the  company 
answered  by  general  denial  only.  To  the  sepond  para- 
graph of  complaint  it  addressed  seven  answers  of 
the  following  purport :  (1)  General  denial.  (2)  Pay- 
ment of  all  taxes  due  before  the  commencement  of 
the  action.  (3)  That  §3  of  the  act  of  1877,  supra,  was 
repealed  in  1891  in  so  far  as  it  authorizes  the  collec- 
tion of  taxes  from  any  foreign  insurance  company 
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doing  business  in  this  state.  Acts  1891  p.  199,  supra. 
(4)  That  the  laws  of  the  state  of  New  York  never 
imposed  a  tax  of  two  per  cent,  on  the  gross  amount 
of  premiums  received  in  that  state  by  foreign  fire 
insurance  companies,  but  imposed  on  such  companies 
a  tax  of  two  per  cent,  on  the  gross  premiums  received 
only  in  cities  and  towns  having  fire  departments ;  that, 
if  the  New  York  law  were  applicable  at  all,  it  could 
only  be  applied  to  premiums  collected  by  this  com- 
pany  in  cities  and  towns  in  Indiana  having  fire  com- 
panics;  and  that  it  has  paid  more  taxes  under  the 
three  per  cent,  law  than  would  be  due  under  the  two 
per  cent.  law  on  premiums  collected  in  said  cities  and 
towns  in  this  state.  (5)  That  the  State  of  Indiana  is 
estopped  by  executive,  legislative  and  departmental 
construction  from  enforcing  the  retaliatory  statute. 
(6)  Former  adjudication.  (7)  That  the  laws  of  the 
State  of  New  York  do  not  provide  a  state  tax  on  for- 
eign fire  insurance  companies,  but  a  municipal  tax 
only,  and  that  the  retaliatory  statute  of  this  state 
is  not  applicable  to  New  York  companies. 

To  these  affirmative  answers  the  state  filed  a  reply 
in  deqial. 

At  no  time  has  there  been  any  dispute  concerning 
the  correctness  of  the  company's  private  account  of 
the  business  done  by  it  in  this  state.  One  of  the  items 
of  evidence  introduced  by  the  state  is  a  tabulated 
statement  which  shows  by  years  the  amount  of 
** Gross  Premiums'*  and  the  amount  of  ''Returned 
Premiums."  This  statement  was  compiled  from  the 
company's  books  by  accountants  chosen  by  the  state 
and  who  worked  in  conjunction  with  employes  of  the 
company.  The  parties  agreed  that  this  statement  is 
correct.    There  is  no  dispute  as  to  the  amount  of 
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losses  paid  by  the  company  in  this  state.  Indeed 
there  is  no  dispute  as  to  any  other  matter  of  fact. 

The  court  made  a  special  finding  which  is  extensive, 
consisting  of  fifty-six  items  and  covering  forty  pages 
of  appellant's  printed  brief.  No  good  purpose  would 
be  subserved  by  setting  out  the  finding  in  full. 

Upon  the  facts  found  the  court  stated  the  following 
conclusions  of  law,  to  wit: 

*' First.  Under  Section  10216  Bums  E.  S.  1914, 
requiring  foreign  insurajice  companies  doing  busi- 
ness in  the  State  of  Indiana  to  pay  three  dollars  on 
every  one  hundred  dollars  of  the  gross  amount  of 
all  receipts  received  by  them  in  the  State  of  Indiana 
on  account  of  insurance  premiums,  less  losses  actually 
paid  by  them  within  the  State,  the  defendant  company 
is  required  to  pay  to  the  state  three  per  cent,  of  the 
gross  amount  of  premiums  collected  and  retained 
by  it  upon  all  policies  of  insurance  written  upon  prop- 
erty located  within  the  state,  and  in  the  making  of 
its  semi-annual  report  and  settlement  with  the  aud- 
itor of  state  of  the  State  of  Indiana,  under  the  pro- 
visions of  said  above  noted  section,  the  defendant 
had  the  right  to  deduct  from  the  total  amount  of  the 
gross  premiums  received  by  it  upon  insurance  poli- 
cies written  upon  property  located  in  the  state  as 
shown  by  its  books,  all  premiums  returned  to  policy- 
holders, all  premiums  on  policies  cancelled  for  fail- 
ure on  the  part  of  the  insured  to  pay  the  premiums, 
and  all  premiums  charged  on  the  books  of  the  com- 
pany where  the  policies  of  insurance  were  never  de- 
livered and  never  paid  for  by  the  insured. 

**  Second.  The  defendant  company  has  fully  com- 
plied with  the  provisions  of  Section  10216  Bums  E.  S. 
1914,  has  fully  paid  the  tax  required  of  it  under  said 
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section,  and  is  not  indebted  to  the  State  of  Indiana 
in  any  amount  under  and  by  virtue  of  said  section. 

*  *  Third.  The  tax  law  of  New  York  as  pled  in  plain- 
tiff *s  complaint,  requiring  the  payment  of  certain  pre- 
miums to  the  fire  departments  of  cities  and  incor- 
porated villages  by  fire  insurance  companies  not  or- 
ganized xmder  the  lawQ  of  the  State  of  New  York  but 
doing  business  therein,  does  not  apply  to  the  case  at 
bar,  and  even  if  said  law  applied  there  is  nothing  due 
or  owing  by  the  defendant  to  the  State  of  Indiana, 
because  the  amounts  paid  by  the  defendant  to  the 
state  under  and  by  virtue  of  Section  10216  Bums  B.  S. 
1914,  are  in  excess  of  the  amounts  that  would  have 
been  paid  by  said  company  under  and  by  virtue  of 
said  New  York  law. 

'*  Fourth.  The  plaintiflf  is  not  entitled  to  recover 
from  the  defendant  and  defendant  is  entitled  to  its 
costs. 

**And  the  plaintiff  at  the  time  excepted  separately 
to  each  said  first,  second,  third  and  fourth  conclusions 
of  law. 

*  *  Chas.  J.  Orbison, 
** Judge  of  Marion  Superior  Court.*' 

The  alleged  errors  properly  presented  are  that  the 
court  erred  in  each  conclusion  of  law. 

I.  The  substance  of  so  much  of  the  special  finding 
as  is  necessary  to  an  understanding  of  the  issue  on 
the  first  paragraph  of  complaint  may  be  stated  as 
follows:  The  Continental  Insurance  Company  of 
New  York  is,  and  during  the  period  stated  in  the 
complaint  has  been,  a  fire  insurance  company  organ- 
ized under  the  laws  of  the  State  of  New  York.  At 
all  times  since  its  organization  it  has  maintained  its 
home  office  and  principal  place  of  business  in  the 
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State  of  New  York.  Since  January  1,  1876,  it  has 
been  doing  business  as  a  fire  insurance  company  in 
the  State  of  Indiana.  During  all  said  time  it  has  been 
insuring  property  located  in  Indiana  on  account  of 
fire,  and  part  of  the  time  on  account  of  tornadoes.  It 
has  conducted  its  business  through  its  agents,  and 
the  company  and  its  agents  during  said  period  have 
been  duly  authorized  to  transact  the  business  of  fire 
insurance  in  the  State  of  Indiana.  During  all  said 
time  the  Company  has  maintained  at  the  city  of  Chi- 
cago what  is  known  and  designated  as  its  '^Western 
Department."  Its  Western  Department  has  had 
jurisdiction  over  all  the  business  done  by  it  in  the 
State  of  Indiana,  and  in  this  department  it  has  kept 
an  agency  register  on  which  is  a  record  of  every 
policy  written  by  the  company  in  the  State  of  Indiana. 
The  company  has  required  each  of  its  agents  in  Indi- 
ana  to  make  out  and  forward  to  its  Western  Depart- 
ment a  report  of  each  policy  written  and  on  the  day 
written;  and  immediately  upon  receipt  of  the  daily 
report  at  its  Western  Department  a  record  was  made 
thereof  on  said  agency  register  and  the  amount  of  the 
premium  stated  in  the  policy  was  entered  in  a  column 
under  the  heading  ** Gross  Premiums." 

Prior  to  the  year  1911  the  company  allowed  its 
agents  sixty  days,  and  since  the  year  1911,  forty-five 
days,  in  which  to  collect  premiums  on  policies  writ- 
ten. Where  a  policy  was  rejected  by  the  insured,  or 
where  the  insured  failed  or  refused  to  pay  the  pre- 
mium, and  the  policy  was  surrendered  to  the  agent, 
was  treated  as  a  canceled  policy,  was  transmitted  to 
the  Western  Department,  and  the  premium  stated  in 
the  policy  was  entered  on  the  register  in  a  column 
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under  the  heading  **  Returned  Premiums, ''  although 
no  premium  had  been  collected  thereon.  Where  for 
any  reason  a  policy  was  unsatisfactory  to  the  in- 
sured and  was  exchanged  by  the  insured  for  a  new 
policy,  the  original  policy  was  treated  as  a  canceled 
policy,  was  transmitted  to  the  Western  Department, 
and  the  premium  stated  in  the  policy  was  entered  on 
the  register  in  the  column  under  the  heading  **  Re- 
turned Premiums,*'  although  no  premium  was  ever 
collected  thereon.  These  two  groups  of  canceled  poli- 
cies are  known  as  '^flat  cancellations"  and  the  pre- 
miums represented  by  these  two  groups  of  policies 
constitute  at  least  eighty  per  cent,  of  the  total  amount 
of  the  so-called  returned  premiums.  Where  the  pre- 
mium had  actually  been  collected  and  the  policy  after- 
ward canceled,  whether  at  the  instigation  of  the  com- 
pany or  the  insured,  the  policy  was  transmitted  to 
the  Western  Department  and  the  amount  of  premimn 
actually  refunded  to  the  insured  was  entered  on  the 
register  in  the  column  under  the  heading  **  Returned 
Premiums.  *  * 

In  the  month  of  July,  1876,  and  in  the  months  of 
every  succeeding  January  and  July  thereafter,  includ- 
ing the  month  of  January,  1912,  the  company  has  re- 
ported to  the  auditor  of  state  of  the  State  of  Indiana, 
under  oath  of  its  president  and  secretary,  for  purposes 
of  taxation,  a  statement  of  the  gross  amount  of  all 
premiums  received  on  account  of  insurance  written  on 
property  located  in  said  state  for  the  six  months  im- 
mediately preceding  each  report,  the  said  tax  periods 
ending  on  the  last  days  of  December  and  June  of  each 
year.  These  reports  were  made  on  blanks  furnished 
by  the  said  auditor.   In  making  said  reports  the  com- 
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pany  deducted  from  the  gross  premiums  entered  on 
its  register  the  returned  premiums  entered  on  its  reg- 
ister and  reported  the  balance  as  the  amount  of  gross 
premiums  received.  At  the  time  of  making  each  of 
said  reports  the  company  paid  into  the  treasury  of 
the  State  of  Indiana  the  sum  of  $3  on  every  $100  of 
said  gross  premiums  received,  less  the  losses  actually 
paid  the  poUcy  holders  on  property  located  within 
the  state. 

The  company  did  not  write  any  reinsurance  prior 
to  the  year  1906.  Since  that  year  it  has  received  as 
reinsurance  premiums  from  other  foreign  fire  insur- 
ance companies  authorized  to  do  business  in  Indiana 
for  reinsurance  on  property  located  in  Indiana  the 
sum  of  $5,257.88.  Said  sum,  or  any  part  thereof,  has 
never  been  reported  to  said  auditor  of  state  for  the 
purpose  of  taxation. 

On  these  facts  two  questions  are  presented:  (1) 
Did  the  company  have  the  right  to  deduct  the  amount 
of  *  *  Returned  Premiums  * '  as  shown  on  its  books  from 
the  amount  of  ** Gross  Premiums''  as  shown  on  its 
books  and  report  only  the  balance  for  taxation  as 
** Gross  Premiums  Received!''  (2)  Should  the  amount 
received  by  the  company  on  account  of  reinsurance 
have  been  included  in  its  statement  of  **  Gross  Pre- 
miums Received!" 

Section  10216  Burns  1914,  supra,  reads  as  follows : 
**  Every  insurance  company  not  organized  under  the 
laws  of  this  state,  and  doing  business  herein,  shall,  in 
the  months  of  January  and  July  of  each  year,  report 
to  the  auditor  of  state  under  oath  of  the  president  and 
secretary  the  gross  amount  of  all  receipts  received 
in  the  state  of  Indiana  on  account  of  insurance  pre- 
miums for  the  six  months  last  preceding,  ending  on 
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the  last  day  of  December  and  June  of  each  year  next 
preceding,  and  shall  at  the  time  of  making  such  report 
pay  into  the  treasury  of  the  state  the  sum  of  three 
dollars  on  every  one  hundred  dollars  of  such  receipts, 
less  losses  actually  paid  within  the  state,  and  any 
such  insurance  company  failing  or  refusing  for  more 
than  thirty  days  to  render  an  accurate  (account)  of 
its  premium  receipts  as  above  provided  and  pay  the 
required  tax  thereon  shall  forfeit  one  hundred  dol- 
lars  for  each  additional  day  such  report  and  payment 
shall  be  delayed,  to  be  recovered  in  an  action  in  the 
name  of  the  state  of  Indiana  on  the  relation  of  the 
auditor  of  state  in  any  court  of  competent  jurisdic- 
tion, and  it  shall  be  the  duty  of  the  auditor  of  state  to 
revoke  all  authority  of  any  such  defaulting  company 
to  do  business  within  this  state." 

When  reading  this  statute  the  word  ** premiums" 

may  be  substituted  for  ** receipts."   When  so  read  it 

puts  upon  the  company  the  duty  to  report  for 

1.  taxation  ^Hhe  gross  amount  of  all  premiums 
received  in  the  State  of  Indiana    •    •    ♦    for 

the  six  months  last  preceding."  That  the  statute 
does  not  require  the  company  to  pay  taxes  on  pre- 
miums never  received  is  too  plain  to  require  elucida- 
tion. It  follows,  then,  that  the  company  had  the  right 
to  deduct  from  its  book  entries  of  gross  premiums  the 
amount  of  premiums  represented  by  the  "flat"  can- 
cellations— ^the  latter,  never  having  been  received, 
are  not  taxable  under  the  statute.  But  that  the  com- 
pany had  the  right  to  deduct,  as  not  taxable,  the 
amounts  actually  refunded  to  policy-holders  as  re- 
turned premiums,  does  not  appear  upon  the 

2.  face  of  the  statute.    The  determination  of  the 
dispute  on  this  point  depends  upon  the  legisla- 
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live  intent;  for  the  primary  rule  in  statutory  con- 
struction requires  us  to  explore  and  discover,  if  pos- 
sible,  the  legislative  intention  in  the  enactment  of  the 
particular  statute  under  consideration.  ^State,  ex  rel. 
V.  Insurance  Company,  etc.  (1888),  115  Ind.  257,  264, 
17  N.  E.  574. 

Coimsel  for  the  state  contend  that  in  construing 
the  statute  the  tax  thereby  created  should  be  regarded 
as  purely  a  privilege  tax,  while  counsel  for  the 
3.     company  suggest  that  it  partakes  of  the  nature 
of  a  property  tax.    The  mere  name  by  which 
the  tax  may  properly  be  designated  is  not  of  control- 
ling significance ;  but  a  clear  conception  of  the  legis- 
lative purpose  and  plan  is  essential.    The  legislature 
at  all  times  had  the  constitutional  power  to  exclude 
foreign  fire  insurance  companies  from  the  state.  How- 
ever, in  its  wisdom  the  legislature  has  not  pursued 
the  policy  of  exclusion,  but  has  prescribed  certain 
terms  and  conditions  on  which  they  may  enter  and 
pursue  their  business  within  the  state.    For  more 
than  half  a  century  the  legislature  has  maintained 
a  consistent  and  definite  scheme  or  plan  for  that  pur- 
pose.  Acts  1865  p.  105 ;  ^3765  R.  S.  1881,  §4790  et  seq. 
Bums  1914.    Under  these  statutes  the  entrance  of 
foreign   fire    insurance    companies   into    the 
^.     state  has  been  conditioned  upon  their  compli- 
ance with  certain  regulatory  and  precaution- 
ary conditions.     Said   statutes  emanate   from   the 
police  power  of  the  state  and  are  designed  to  prevent 
the  victimizing  of  resident  policy-holders  by  insolvent 
companies,  and  to  secure  to  policy-holders  valuable 
remedial  rights  which  otherwise  they  would  not  pos- 
sess.   (§4790  et  seq.  Bums  1914,  supra.)    On  comply- 
ing with  these  statutes  a  foreign  fire  insurance  com- 
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pany  acquires  the  right  to  engage  in  business  in  this 
state ;  and,  as  evidence  thereof,  is  entitled  to  receive 
a  certificate  or  license  from  the  auditor  of  state.  It 
would  have  been  a  simple  matter  for  the  legislature 
arbitrarily  to  have  fixed  an  amount  which  every  fire 
insurance  company,  without  discrimination,  must  pay 
into  the  state  treasury  for  the  privilege  of  doing  busi- 
ness within  the  territorial  limits  of  the  state,  and  as  a 
condition  precedent  thereto.  Under  that  plan  each 
company  would  tal^e  the  chance  of  its  investment 
proving  to  be  profitable  or  improfitable.  But  the 
legislature  adopted  a  different  plan  of  permitting 
each  qualified  company  to  enter  the  state  without  con- 
tributing in  advance  to  the  revenue  of  the  state,  on 
the  condition  that  at  the  end  of  each  semi-annual  pe- 
riod it  shall  contribute  to  the  public  revenue  accord- 
ing to  the  amount  of  business  done  within  the  state. 
The  primary  purpose  of  said  §10216,  supra,  is  to 
raise  revenue.  It  is  based  on  the  theory  that  a  for- 
eign fire  insurance  company  permitted  to  come  into 
the  state  should  contribute  to  the  public  revenue  in 
proportion  to  the  benefits  actually  received.  The 
plan  is  eminently  fair  and  just.  Part  of  the  penalty 
provided  for  nonpayment  of  this  tax  is  the  revocation 
of  the  license  to  do  business  within  the  state.  These 
statutes  are  interrelated  and  should  be  construed  to- 
gether. The  one  provides  for  the  entrance  of  a  for- 
eign fire  insurance  company  into  the  state,  and  the 
other  for  its  expulsion  therefrom.     The  tax  may 

properly  be  called  a  graduated  privilege  tax. 
5.     It  is  a  semi-annual  tax  imposed  upon  a  foreign 

corporation  for  the  privilege  of  exercising  its 
corporate  franchises  and  carrying  on  business  in  a 
corporate  capacity  within  the  state.    The  considera- 
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tion  for  the  tax  is  the  insurance  business  done  within 
the  state  during  the  six  months,  ascertained  at  the 
expiration  of  that  period  and  expressed  in  the  gross 
amount  of  premiums  received. 

Now,  what  is  meant  by  the  words  **  premiums  re- 
ceived f  The  legislature  of  the  State  of  New  York 
enacted  the  following  statute:  ''An  annual  state  tax 
for  the  privilege  of  exercising  corporate  franchises 
or  for  carrying  on  business  in  their  corporate  or  or- 
ganized capacity  within  this  state  equal  to  one  per 
centum  on  the  gross  amount  of  premiums  received 
during  the  preceding  calendar  year  for  business  done 
in  this  state,  whether  such  premiums  were  in  the  form 
of  money,  notes,  credits,  or  any  other  substitute  for 
money,  shall  be  paid  annually  into  the  treasury  of  the 
state,  on  or  before  the  first  day  of  June  by  the  follow- 
ing corporations :    *    *    * ' ' 

Subsequently  said  statute  was  enlarged  in  many  re- 
spects and  the  following  sentence  was  added :  * '  The 
term  'gross  premiums'  as  used  in  this  article  shall 
include,  in  addition  to  all  other  premiums,  such  pre- 
miums as  are  collected  from  policies  subsequently 
cancelled  and  from  reinsurance. ' ' 

In  construing  the  foregoing  statute,  as  enlarged, 
the  New  York  Court  of  Apoeals,  in  the  case  of  People, 
ex  rel.  v.  MUler  (1904),  17?  N.  Y.  515,  70  N.  E.  10, 
said:  ^'What  is  the  busineab  done  through  a  can- 
celed policy!  It  is  the  insurance  made  or  indemnity 
furnished  during  the  period  that  the  policy  is  in  force. 
That  is  the  only  business  that  a  tire  insurance  com- 
pany can  do.  Every  fire  insurance  policy  in  this 
state,  by  its  terms,  is  subject  io  cancellation,  and  in 
that  event  it  is  provided  both  by  the  policy  and  by 
statute  that  the  unearned  premium  shall  be  refunded 
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by  the  company.  •  •  •  Thus  a  policy  for  a  speci- 
fied time  continues  in  force  no  longer  than  both  par- 
ties elect,  for  either  may  end  it  at  will.  If  a  policy 
is  written  for  one  year,  but  is  canceled  after  it  has 
run  six  months,  the  business  done  by  means  of  that 
policy  is  insurance  of  the  property  affected  for  six 
months.  That  period  covers  the  entire  life  of  the 
policy,  and  the  company  furnishes  no  insurance  after 
it  has  expired.  It  then  ceases  to  do  business  so  far 
as  that  policy  is  concerned,  and  if  all  its  policies  were 
canceled  at  the  same  time  it  would  cease  to  do  busi- 
ness altogether. 

'^What  is  the  amount  collected,  within  the  meaning 
of  the  act,  upon  such  a  policy,  assuming  that  the  pre- 
mium for  one  year  was  paid  in  advance  and  that  the 
proper  proportion  was  refunded  upon  cancellation  t 
The  time  of  viewing  the  transaction,  as  is  apparent 
from  the  time  when  the  report  to  the  comptroller  is 
made  and  the  tax  fixed,  is  not  the  date  of  the  policy 
but  the  date  of  cancellation,  when  the  contract  ends 
and  insurance  ceases.  As  the  tax  is  paid  for  business 
done,  and  the  business  done  is  insurance  for  six 
months,  the  amount  collected  is  either  the  sum  col* 
lected  and  retained,  or  else  it  includes  something  for 
business  not  done,  or  unrealized  anticipations  of  busi- 
ness. While  in  a  certain  sense  it  may  be*  said  that 
payment  of  the  premium  in  advance  for  one  year  in- 
volves insurance  made  for  one  year,  notwithstanding 
the  fact  that  according  to  its  terms  the  policy  is  subse- 
quently canceled,  a  majority  of  the  court  is  of  the 
opinion  that  this  is  inconsistent  with  the  fair  meaning 
of  the  words  *  business  done,'  when  looked  back  upon 
at  the  end  of  the  year.  The  premium  which  repre- 
sents business  done  is  the  amount  that  the  company 
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has  the  benefit  of  and  furnishes  an  equivalent  for.  It 
is  the  money  earned  by  the  policy,  for  the  rest  is  a 
liability.  *  *  *  When  part  of  the  premium  is  re- 
funded, it  is  the  same  in  effect  as  if  it  had  never  been 
paid.  The  contract  is  terminated  pursuant  to  its  pro- 
visions, and  thereafter  the  company  neither  gives  nor 
takes  any  benefit  therefrom.  It  no  longer  does  busi- 
ness, or  provides  insurance  through  that  policy.  If 
all  its  policies  should  be  canceled  on  the  first  of  July 
and  it  should  issue  no  others  during  the  rest  of  the 
calendar  year,  it  could  not  properly  be  said  that  it 
did  any  insurance  business  during  that  period.  A 
tax  upon  the  simi  repaid  would  be  arbitrary,  for  it 
would  have  no  relation  to  the  privilege  of  exercising 
the  corporate  franchise  for  which  in  express  terms 
the  tax  is  imposed.  If  two  companies  during  the 
same  year  should  each  receive  $100,000  in  premiums 
and  one  should  refund  half  while  the  other  refunded 
nothing  on  canceled  policies,  taxation  of  both  in  the 
same  amount  would  violate  the  theory  of  the  act  and 
trample  upon  the  presumption  that  a  tax  is  laid  in 
return  for  some  proportionate  value  received  by  the 
taxpayer.  According  to  the  construction  that  we  have 
adopted,  however,  which  impresses  us  as  just  and 
reasonable,  the  amount  paid  to  the  state  would  be  in 
exact  proportion  to  the  value  received  by  the  corpora- 
tion for  the  tax,  and  the  object  of  the  statute  would 
thus  be  carried  out  in  every  respect.  The  company 
would  have  the  benefit  of  doing  the  business  and  the 
state  would  have  the  revenue  from  all  the  business 
done. 

**It  may  be  asked:  Why  does  the  statute  say  gross 
premiums  received,  whether  refunded  or  nott  We 
think  the  use  of  the  word  ^ gross'  was  intended  to 
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include  all  premiums  that  remain  in  the  treasury  of 
the  company  and  to  exclude  any  deductions  for  the 
commissions  of  agents  or  the  expense  of  doing  busi- 
ness. The  gross  amount  collected  from  canceled  poli- 
cies means  the  gross  amount  collected  and  retained 
by  the  company.  The  amount  paid  back  is  not  col- 
lected for  business  done,  but  received  for  business 
expected  to  be  done.  The  key  to  the  construction  of 
the  statute  is  business  done,  for  that  is  the  basis  of 
the  tax.  The  state  allows  the  corporation  to  do  busi- 
ness and  taxes  it  for  such  business  as  it  actually  does, 
not  for  business  attempted  but  never  completed.  A 
canceled  policy  does  not  represent  business  done  after 
the  date  of  cancellation,  for  no  business  is  done 
through  that  policy  after  that  date.  The  exercise  of 
the  right  to  cancel  interrupts  the  business  being  done 
by  the  policy  and  ipso  facto  renders  the  company 
Hable  to  repay  the  unearned  premium,  and  we  think 
it  would  be  unreasonable  to  hold  that  the  sum  re- 
funded is,  for  the  purposes  of  taxation  under  this 
statute,  actually  collected.** 

In  construing  a  statute  similar  to  our  own,  the  Su- 
preme Court  of  Illinois,  in  the  case  of  German  Alli- 
ance Ins.  Co.  V.  VanCleave  (1901),  191  ±11.  410,  61 
N.  E.  94,  said :  *  *  It  is  claimed  on  one  side  that  the 
legislature  meant  by  the  gross  amount  of  premiums 
the  entire  premiums  received  for  furnishing  insur- 
ance indemnity  during  the  year,  while  on  the  other 
side  it  is  insisted  that  they  meant  to  include  all  the 
money  which  comes  to  an  insurance  company,  al-. 
though  paid  under  an  agreement  for  refunding  upon 
the  cancellation  of  the  policy,  and  although  the  policy 
is  canceled  and  the  insurance  ceases  and  the  money 
is  refunded.    If  it  is  true  that  a  part  of  a  premium 
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unearned  and  returned  to  the  insured  is  premium  for 
business  done^  it  is  equally  true  that  if  a  whole  pre- 
mium were  returned  and  there  was  in  fact  no  insur- 
ance the  money  would  be  premium  for  business  done. 
According  to  the  argmnent  which  would  include  pre- 
miums  returned  on  canceled  policies,  if  an  insurance 
company  should  issue  a  policy  and  receive  a  premium 
and  at  once  cancel  the  policy  and  return  the  premium 
it  would  have,  done  the  amount  of  business  repre- 
sented by  the  policy  and  the  amount  received  would 
be  a  premium  for  insurance  business  done.  We  do 
not  think  the  language  used  will  bear  that  construc- 
tion. The  merchant  would  not  think  of  including  in 
the  gross  receipts  of  his  business  any  sales  of  goods 
with  the  privilege  of  return  on  the  part  of  the  pur- 
chaser, where  they  are  in  fact  returned.  In  such  a 
case  there  is  in  the  end  no  sale  and  no  business  done, 
in  any  proper  sense.  So  in  the  case  of  an  insurance 
policy  for  a  definite  period  with  an  agreement  that  it 
may  run  any  portion  of  that  period  and  then  cease ; 
if  the  policy  is  canceled  and  the  insurance  ceases 
there  is  no  insurance  business  for  the  remaining  por- 
tion of  that  period.  The  premiums  returned  are  not 
paid  as  a  liability  of  the  insurance  company  or  as  a 
charge  or  expense  of  conducting  the  business,  but  be- 
cause one  party  or  the  other  avails  of  the  option  and 
terminates  the  insurance.  An  insurance  company 
would  not  be  authorized  to  omit  from  its  statement 
any  part  of  premiums  received  merely  on  the  ground 
that  policies  might  be  canceled  in  the  future;  but 
where  they  have  been  in  fact  canceled  and  the  money 
returned,  the  entire  or  gross  premium  receipts  can- 
not, by  any  fair  interpretation,  include  the  moneys  so 
returned.    The  two  per  cent,  collected  by  the  insur- 
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ance  superintendent  and  paid  under  protest  is  upon 
moneys  which  did  not  inure  to  the  benefit  of  the  in- 
surance companies  in  any  manner,  and  which  are  not 
premiums  for  furnishing  fire  insurance  or  indemnity 
to  holders  of  policies.  The  apparent  purpose  of  the 
act  is  to  levy  a  tax  on  gross  income,  and  not  upon 
money  which  is  in  no  sense  revenue  to  the  insurance 
companies. ' ' 

To  the  same  effect  are  the  following  cases :  Mutual 
Benefit  Life  Ins.  Co.  v.  Commonwealth  (1908),  128 
Ky.  174,  107  S.  W.  802;  State  v.  Fleming  (1903),  70 
Neb.  529,  97  N.  W.  1063 ;  State  v.  Hibernia  Ins.  Co. 
(1886),  38  La.  465.  We  adopt  the  reasoning  of  these 
learned  courts. 

For  the  purpose  of  taxation  the  company's  private 

record  kept  in  accordance  with  a  plan  of  bookkeeping 

designed  for  its  own  peculiar  needs  is  not  con- 

1.  elusive.  In  computing  the  amount  on  which 
the  company  was  liable  for  the  payment  of 
taxes,  it  had  the  right  to  deduct  the  sums  refunded  as 
returned  premiums  to  policy-holders  in  this  state 
from  the  gross  premiums  entered  on  its  register.  In 
other  words,  it  was  required  by  the  statute  to  pay 
taxes  only  on  the  total  amount  of  premiums  received 
and  earned ;  or,  as  the  trial  court  has  stated,  on  pre- 
naiums  received  and  retained. 

Under  the  terms  of  the  statute,  was  it  the  the  duty 

of  the  company  to  pay  taxes  to  the  State  of  Indiana 

on  reinsurance  premiums  received  from  other 

6.     companies  on  account  of  risks  located  in  Indi- 
ana?    Statutes  like  the  one  under  considera- 
tion, imposing  a  special  tax  on  corporations,  are 
within  the  rule  that  a  statute  providing  for  imposi- 
tion of  taxes  shall  be  strictly  construed  and  that  all 
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reasonable  doubts  in  respect  thereto  shall  be  resolved 
against  the  government  and  in  favor  of  the  citizen. 
Mutual  Benefit  Life  Ins.  Co.  v.  Her  old  (1912), 
(D.  C.)  198  Fed.  199.  In  State  v.  Hibernia  Ins.  Co., 
supra,  the  Supreme  Court  of  Louisiana  said :  *  *  The 
terms  of  the  law  would  have  to  be  very  clear  and  un- 
ambiguous, to  command  our  assent  to  a  construction 
of  it,  which  would  sanction  a  legislative  intent  to  im- 
pose a  license  tax  upon  business  pursued  by  the  cor- 
poration in  a  different  state,  or  even  to  refer  to  the 
receipts  of  such  business  as  a  basis  for  the  gradua- 
tion of  a  license  tax. ' ' 

As  we  construe  said  <§10216,  the  legislative  intent 

expressed  therein  is  that  the  tax  shall  be  imposed 

only  on  business  done  within  the  territorial 

7.  boundaries  of  the  State  of  Indiana.  The 
license  is  upon  the  business  and  the  tax  is  laid 
on  **  every  insurance  company  not  organized  under 
the  laws  of  this  state,  and  doing  business  therein.'^ 
Where  a  foreign  company  takes  over  from  another 
foreign  company,  for  the  •  purpose  of  reinsurance, 
risks  on  property  in  this  state,  the  transaction  is,  of 
course,  between  the  companies,  and  the  insurer  would 
not  be  subject  to  the  tax  on  the  reinsurance  premium 
received  if  the  business  was  not  done  in  this  state. 
And  this  would  be  so  whether  the  companies  were 
licensed  to  do  business  in  this  state  or  not. 

It  appears  from  the  special  finding  that  the  rein- 
surance business  involved  in  this  case  was  transacted 
at  the  city  of  Chicago  in  the  State  of  Illinois.  There- 
fore, under  the  terms  of  the  statute,  the  company  is 
not  required  to  pay  taxes  to  the  State  of  Indiana  on 
said  reinsurance  premiums.    Moreover,  reinsurance 
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is  not  mentioned  in  the  statute^  and  we  are  not  at  lib- 
erty to  broaden  its  scope  by  construction. 

The  court  found  that,  during  the  period  of  time 
stated  in  the  complaint,  the  company  has  paid  into 
the  state  treasury  the  simi  of  $129,928.07,  being  full 
payment  of  all  taxes  for  which  it  was  liable  under  the 
three  per  cent,  law,  if  it  had  the  right  to  exclude  from 
its  so-called  ** Gross  Premiums"  the  disputed  items, 
viz.,  premiums  entered  on  its  register  but  never  re- 
ceived,  returned  premiums  on  canceled  policies,  and 
premiums  received  without  this  state  from  other  com- 
panies on  account  of  reinsurance  on  property  located 
within  this  state.  In  view  of  our  construction  of  the 
statute,  it  had  that  right ;  and  therefore  the  trial  court 
did  not  err  in  its  conclusions  of  law  with  respect  to 
the  first  paragraph  of  complaint. 

n.  The  substance  of  the  facts  found  under  the 
issues  on  the  second  paragraph  of  complaint  is  as 
follows : 

The  following  are  all  the  statutes  enacted  by  the 
legislature  of  the  State  of  New  York  that  pertain  to 
the  taxing  of  premiums  on  policies  of  fire  insurance 
companies  not  organized  under  the  laws  of  that  state 
but  doing  business  therein  (as  pleaded  and  proved 
in  this  cause) :  (a)  The  act  of  May  28,  1875,  being 
chapter  465  of  the  laws  of  1875,  appearing  in  Session 
Laws  of  1875  at  page  531.  (b)  Said  act  was  super- 
seded by  the  act  of  May  18, 1892,  being  chapter  38  of 
the  General  Laws  of  that  state,  and  appearing  in  Ses- 
sion Laws  of  1892  at  page  1989.  (c)  Said  act  of  1892 
was  superseded  by  the  act  of  May  11,  1901,  appear- 
ing in  Session  Laws  of  1901  at  page  1782.  (d)  Said 
act  of  1901  was  superseded  by  the  act  of  February  7, 
1909,  the  part  thereof  which  is  essential  to  this  case 
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being  ^133  of  the  Consolidated  Laws  of  the  State  of 
New  York,  pages  1793  to  1795,  inclusive,  (e)  The 
act  of  May  4,  1897,  being  §799  of  the  Laws  of  New 
York,  Charter  of  New  York  City. 

The  first  four  of  said  acts  are  general  laws  and  the 
material  part  thereof  is  the  provision  requiring  every 
person  who  shall  act  as  agent  for  any  foreign  fire  in- 
surance company  to  pay  to  the  treasurer  of  the  fire 
department  of  every  city  or  village  (except  the  city 
of  New  York)  having  a  fire  department,  company  or 
organization,  for  the  use  and  benefit  of  such  depart- 
ment, the  sum  of  two  dollars  upon  the  hundred  dol- 
lars, and  at  that  rate,  on  the  amount  of  all  premiums 
received  by  such  agent  for  insurance  effected  or  pro- 
cured by  him  on  property  located  within  the  corporate 
limits  of  such  city  or  village  or  within  the  fire  limits 
of  such  unincorporated  village,  during  the  year  or 
part  of  a  year  ending  on  the  last  day  of  December. 
The  last  of  said  acts  applies  to  the  city  of  New  York 
only  and  requires  a  like  payment  by  such  agents  to 
the  treasurer  of  the  fire  department  of  said  city,  on 
all  premiums  received  on  policies  written  on  prop- 
erty located  in  said  city. 

During  the  period  of  time  stated  in  the  second  para- 
graph of  complaint,  appellee  company  received  pre- 
miums on  policies  covering  farm  property  in  the 
State  of  Indiana  amounting  to  the  sum  of  $4,345,- 
269.22,  and  during  said  period  received  premiums  on 
policies  covering  property  located  in  cities,  towns  and 
villages  in  the  State  of  Indiana,  including  those  with 
fire  departments  and  those  without  fire  departments, 
amounting  to  the  sum  of  $3,103,206.61.  None  of  the 
farm  property  covered  by  said  insurance  was  situ- 
ated within  the  corporate  limits  of  any  city,  town,  or 
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village  having  a  fire  department ;  but  a  portion  of  said 
premiums  was  derived  from  poUcies  written  on  prop- 
erty  located  in  cities,  towns  and  villages  which  had  no 
fire  departments.  The  company  has  paid  to  the  State 
of  Indiana  as  taxes  under  the  three  per  cent,  law 
during  said  period  of  time  the  sum  of  $129,928.07. 
Three  per  cent,  of  the  gross  amount  of  all  premiums 
received  by  the  company  on  policies  written  by  it  in 
the  State  of  Indiana  from  1876  to  1911,  both  inclusive, 
less  actual  losses  paid  within  the  state,  amounts  to 
much  more  than  would  two  per  cent,  upon  all  pre- 
miums received  by  the  company  within  the  state  dur- 
ing all  of  said  years  on  policies  written  by  the  com- 
pany on  property  situated  within  the  corporate  limits 
of  all  cities,  towns  and  villages  of  the  State  of  Indi- 
ana, having  fire  departments. 
.  On  these  facts,  did  the  court  err  in  its  conclusion 
of  law  with  respect  to  the  second  paragraph  f 

The  statute  on  which  this  paragraph  is  based  is  in 
the  following  language :  **  Where  by  the  laws  of  any 
other  state,  any  taxes,  fines,  penalties,  licenses,  fees, 
deposits  of  money  or  securities,  or  other  obligations 
or  prohibitions  are  imposed  upon  insurance  compa- 
nies of  this  or  other  states,  or  their  agents,  greater 
than  are  required  by  the  laws  of  this  state,  then  the 
same  obligations  and  provisions,  of  whatever  kind, 
shaU  in  like  manner  for  like  purposes  be  imposed 
upon  all  insurance  companies  of  such  states  and  their 
agents.  All  insurance  companies  of  other  nations, 
under  this  section  shall  be  held  as  of  the  state  where 
they  have  elected  to  make  their  deposit  and  establish 
their  principal  agency  in  the  United  States.'* 

In  no  event  can  the  New  York  statutes  become 
operative  in  this  state  as  laws.    Under  §4806,  supra. 
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the  New  York  statutes  become  facts  in  the 
8.     hands  of  the  auditor  of  state  of  Indiana^  which 

facts  he  should  consider  when  he  comes  to  fix 
the  liability  of  New  York  companies  doing  business 
in  this  state.  (§7222  Burns  1914.)  Section  10216, 
supra,  is  the  primary  taxing  statute  and  fixes  the  rate 
at  three  per  cent,  of  the  premiums  received.  If  the 
auditor  of  state  should  have  before  him  the  fact  that 
the  State  of  New  York  levies  a  lower  rate  on  Indiana 
companies  doing  business  in  New  York,  he  is  not  re- 
quired by  the  retaliatory  statute  to  make  a  corre- 
sponding reduction,  but  in  that  event  he  must  adhere 
to  the  primary  law.  It  is  only  upon  the  happening  of 
a  certain  contingency  that  he  is  permitted  or  required 
to  deviate  from  the  primary  law.  For  the  purposes 
of  this  casej  the  contingency  depends  on  whether  by 
the  laws  of  New  York  any  taxes  have  been  imposed 
upon  insurance  companies  of  Indiana  or  of  states 
other  than  New  York,  greater  than  are  required  by 
the  laws  of  Indiana.  In  discussing  the  meaning  of 
this  statute,  counsel  for  the  state  say :  *  *  In  determin- 
ing this  fact,  he  (the  auditor  of  state)  has  but  one 
thing  to  guide  him — the  basis  and  rate  imposed  by 
the  New  York  law.  He  has  no  means  of  determining, 
and  is  not  required  to  determine,  where  insurance 
companies  of  this  or  other  states  write  their  insur- 
ance in  New  York,  whether  in  the  country  or  in  cities 
and  towns,  or  whether  they  write  any  insurance  at 
all.'' 

In  this  statement  we  concur,  but  we  do  not  concur 
in  their  application  of  it.  It  will  be  observed  that  the 
New  York  statutes  make  no  allowance  for  losses  paid ; 
and  it  is  contended  that  a  rate  of  two  per  cent,  on 
all  premiums  received  by  appellee  in  Indiana,  without 

VOL.  67—36. 
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regard  to  losses  paid  in  Indiana,  might  yield  more 
revenue  in  certain  taxing  periods  than  the  three  per 
cent,  rate  on  the  balance  after  deducting  said  losses — 
depending  upon  the  proportion  the  losses  sustained 
happen  to  bear  to  the  premiums  received.  The  argu- 
ment is  that  if  the  company's  semi-annual  report 
shows  that  it  has  been  imf  ortunate  and  has  paid  losses 
during  ttat  period  in  excess  of  one-third  of  'the  pre- 
miums received,  then  it  should  be  denied  the  right  to 
deduct  the  losses  and  should  be  compelled  to  pay  two 
per  cent,  of  the  total  premiums.  But  if  it  has  been 
fortunate  and  has  paid  losses  amounting  to  less  than 
one-third  of  the  premiums  received,  then  it  should  be 
permitted  to  deduct  the  losses  and  should  be  com- 
pelled to  pay  three  per  cent,  on  the  balance.  In  other 
words,  when  the  auditor  of  state  comes  to  decide 
whether  the  primary  law  or  the  retaliatory  law  shall 
be  applied,  he  should  have  in  mind  but  one  question, 
viz. :  Which  law,  on  the  facts  disclosed  by  the  report, 
will  put  the  greater  number  of  dollars  into  the  treas- 
ury? This  argument  ignores  the  luminous  fact  that 
the  enactment  of  the  retaliatory  statute  was  not 
prompted  by  a  tender  solicitude  for  the  public  treas- 
ury, but  rather  by  the  desire  to  secure  for  the  fire 
insurance  companies  of.  Indiana  even-handed  treat- 
ment by  the  legislatures  of  other  states.    This  end  it 

seeks  to  attain  through  the  lex  talionis.    The 
9.     retaliatory  statute  plainly  demands  **an  eye 

for  an  eye,  and  a  tooth  for  a  tooth/'  Being 
penal  in  its  nature  and  involving  the  comity  of 
states,  it  must  be  strictly  construed  and  executed 
with  care.  14  R.  C.  L.  863 ;  Talbott  v.  Fidelity^  etc., 
Co.  (1891),  74  Md.  536,  22  AtL  395,  13  L.  B.  A.  584; 
State,  ex  rel.  v.  Insurance  Co.  (1892),  49  Ohio  St.  440, 
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31  N.  E.  658, 16  L.  E.  A.  611,  34  Am.  St.  573 ;  Germa- 
nia  Ins.  Co.  v.  Sungert  (1889),  128  lU.  237,  21  N.  E. 
530,  4  L.  B.  A.  473;  Haverhill  Ins.  Co.  v.  Prescott 
(1861),  42  N.  H.  547,  80  Am.  Dec.  123.  The  taking  of 
an  eye  for  a  tooth,  or  a  tooth  for  an  eye,  cannot  be 
permitted.  The  statute  demands  like  for  like.  It 
plainly  directs  that  **the  same  obligations  and  pro- 
visions of  whatever  kind,  shall  in  like  manner  and 
for  like  purposes  be  imposed,^'  etc.  The  amount  of 
revenue  that  may  be  derived  under  this  statute  is  a 
fact  legitimately  to  be  considered,  but  it  is  incidental . 
to  the  main  purpose  of  the  statute.  There  are  other 
facts  of  equal  importance  which  also  must  be  C9n- 
sidered.  Indeed,  none  of  the  facts  within  the  pur- 
view of  the  statute  can  be  ignored. 

In  the  case  at  bar  the  auditor  of  state,  in  attempt- 
ing to  apply  the  retaliatory  statute,  would  be  con- 
fronted by  the  following  facts  arising  out  of 

10.  the  New  York  laws:  (I)  That  premiums  de- 
rived from  insurance  on  farm  property  and  on 
property  in  towns  and  villages  not  having  fire  com- 
panics,  are  not  taxed  at  all;  (2)  that  premiums  de- 
rived from  insurance  on  property  in  cities,  towns 
and  villages  having  fire  companies,  are  taxed  at  the 
rate  of  two  per  cent.;  (3)  that  the  obligation  to  pay 
this  tax  is  laid  upon  the  local  agent,  not  upon  the 
company,  and  the  agent  is  liable  to  forfeiture  for 
failure  to  discharge  the  obligation;  and  (4)  that  the 
funds  derived  from  this  tax  belong  to  the  municipal- 
ity where  collected  and  must  be  used  for  the  benefit 
of  its  fire  company  or  companies.  Now,  when  we 
come  to  transfer  this  identical  situation  to  the  State 
of  Indiana  and  attempt  to  impose  on  appellee  the 
same  obligation  in  the  same  manner  and  for  the  same 
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purpose,  it  becomes  apparent  that  the  retaliatory 
statute  cannot  be  enforced  in  this  action. 

Moreover,  the  trial  court  found  from  the  evidence 
that  the  company  has  paid  more  in  taxes  under  the 
primary  law  than  could  have  been  collected  under  the 
retaliatory  law.  This  finding  must  stand.  So  that 
even  on  appellant's  own  theory,  this  finding  puts  an 
end  to  the  controversy. 

The  trial  court  did  not  err  in  its  conclusions  of  law 
with  respect  to  the  second  paragraph  of  complaint. 

The  conclusion  we  have  reached  makes  it  unneces- 
sary that  we  should  consider  the  other  questions  pre- 
sented by  appellee 's  answers.    Judgment  aflSrmed. 

Note.— Reported  in  116  N.  E.  929.  See  under  (1)  37  Cyc  841; 
(3,  5)  22  Cyc  1391;  (7)  37  Cyc  841. 


Miller  v.  Rayburn. 

[No.  9,442.    Filed  December  7,  1917.    Rehearing  denied  March  1, 

1918.    Transfer  denied  May  3,  1918.1 

1.  Appeal. — Review. — Evidence. — Sufficiency, — Conflicting  Evidence. 
— ^Although  the  evidence  Is  conflicting,  the  court  on  appeal  wiU 
not  disturb  the  Jury's  verdict  where  there  is  some  evidence  to 
sustain  It.    p.  566. 

2.  Appeal. — Review. — Harmless  Error. — Duplicating  Instructions. 
— Although  the  repetition  of  the  same  proposition  In  a  number  of 
Instructions  Is  not  good  practice,  It  will  not  constitute  reversible 
error,  where  such  Instructions  were  not  erroneous  and  there  was 
nothing  in  the  Instructions  or  in  the  record  to  show  that  appel- 
lant was  harmed,  since  it  cannot  be  presumed  In  such  case  that 
the  Instructions  were  harmful,    p.  566. 

3.  Trlal. — Instructions. — Consideration  of  Evidence. — ^In  an  ac- 
tion for  damages  for  assault  and  rape,  an  instruction  calling 
attention  to  matters  collateral  to  the  main  issue  upon  which  evi- 
dence had  been  offeced.  and  stating  that  such  evidence  would  be 
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considered  only' in  determining  whether  defendant  committed  the 
alleged  assault  and  rape,  was  favorable  to  defendant,  and  was 
not  objectionable  as  singling  out  certain  phases  of  the  evidence, 
p.  567. 

From  Greene  Circuit  Court ;  Theodore  E.  Slinkard, 
Judge. 

Action  by  Jennie  Rayburn  against  "William  A. 
Miller.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Harry  R.  Lewis,  W.  H.  Hill  and  Webster  V.  Mof- 
fett,  for  appellant. 

Wade  (&  Padgett,  for  appellee. 

Felt,  J. — This  is  an  action  by  appellee,  Jennie  Eay- 
burn,  against  appellant  for  damages  for  an  alleged 
assault  and  rape.  The  complaint  in  one  paragraph 
was  answered  by  a  general  denial  A  trial  by  jury 
resulted  in  a  verdict  for  $2,500.  Appellant's  motion 
for  a  new  trial  was  overruled,  judgment  was  rendered 
on  the  verdict,  and  an  appeal  prayed  and  granted. 

The  error  assigned  and  relied  on  for  reversal  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  A 
new  trial  was  asked  on  the  ground  that  the  verdict 
is  not  sustained  by  sufficient  evidence,  that  it  is  con- 
trary to  law,  and  error  in  the  giving  and  the  refusal 
of  certain  instructions.  The  main  contention  as  to 
the  evidence  is  that  appellee's  account  of  the  several 
alleged  assaults  is  unreasonable  and  unbelievable  be- 
cause of  inconsistencies  and  alleged  impossibilities. 

The  evidence  is  long  and  there  is  no  necessity  for 
setting  it  out  in  this  opinion.  Appellee  testified  to  a 
number  of  assaults  and  attempts  on  the  part  of  ap- 
pellant to  have  sexual  intercourse  with  her;  that  he 
took  hold  of  her  person  and  clothing,  exposed  his  per- 
son in  a  lascivious  way,  and  on  one  occasion  threw 
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her  down  and  accompUshed  his  purpose  without  her 
consent  and  against  her  will ;  that  her  foot  caught  in 
some  sacks  on  the  floor  of  the  chicken  house  where 
she  was  assaulted,  and  appellant  pushed  her  over  or 
threw  her  down ;  that  she  struggled  and  resisted  him 
as  much  as  she  could  under  the  circumstances,  but 
without  avail  Appellant's  testimony .  was  in  sub- 
stance  a  denial  of  practically  everything  sworn  to 
by  appellee  that  in  any  way  related  to  the  issues  of 
the  case. 

The  question  was  one  of  credibility.  The  jury  saw 
the  parties,  heard  the  testimony  and  decided  in  ap- 
pellee's favor.    The  alleged  inconsistencies  do 

1  not  take  the  case  out  of  the  well-established  rule 
of  this  court  that  where  the  evidence  is  con- 
flicting and  there  is  some  evidence  to  sustain  the 
verdict,  the  court  on  appeal  will  not  disturb  the  find- 
ing of  the  jury.  There  is  some  evidence  tending  to 
sustain  every  material  averment  of  the  complaint. 
RaUe  V.  State  (1907),  168  Ind.  615,  622,  623,  81  N.  E. 
5M;McGlone  v.  Hanger  (1913),  56  Ind.  App.  243, 104 
N.  E.  116. 

Appellant  complains  of  the  action  of  the  court  in 

giving  a  number  of  instructions  tendered  by  appellee 

which  it  asserts  were  verbatim  copies  of  the 

2.     essential  portions  of  instructions  given  by  the 

court  of  its  own  motion.    The  court  did  ki  effect 

duplicate  several  instructions  on  the  same  subject  by 

giving  its  own  instructions  and  also  those  tendered 

by  the  parties. 

The  instructions  complained  of  in  substance  state 
the  issues  to  be  tried,  that  the  suit  was  a  civil  action 
and  that  the  material  averments  need  only  be  proved 
by  a  preponderance  of  the  evidence  to  warrant  a  re- 
covery, the  character   of  the   assault   and   battery 
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involved  in  the  suit,  the  extent  and  character  of  resist- 
ance of  appellee  to  be  proved,  to  characterize  the 
assault  as  a  rape  or  attempted  rape,  the  substance  of 
the  issues  that  must  be  proved  to  warrant  a  recovery, 
the  measure  of  damages  if  the  jury  found  for  the 
plaintiff  and  some  kindred  questions. 

The  repetition  of  the  same  proposition  to  the  ex- 
tent shown  in  this  case  cannot  be  commended  as  good 
practice,  but  there  is  no  indication  that  appellant  was 
in  any  sense  injured  by  the  instructions  so  given.  It 
is  not  claimed  that  these  instructions  were  erroneous, 
and  therefore  we  cannot  presume  that  appellant  was 
harmed  by  them  as  in  cases  of  erroneous  instructions 
upon  a  material  proposition  in  the  case. 

The  mere  assertion  that  appellant  was  harmed  by 
such  repetitions  is  not  sufGicient  to  show  harmful  error 
where  there  is  nothing  in  the  instructions  or  in  the 
record  to  show  that  appellant  was  harmed.  Miller  v. 
Coulter  (1900),  156  Ind.  290,  298, 59  N.  E.  853;  White 
v.  State  (1899),  153  Ind.  689,  692,  54  N.  E.  763. 

It  is  asserted  that  instruction  No.  5  given  by  the 
court  of  its  own  motion  is  erroneous  because  it  calls 
attention  to  certain  phases  of  the  evidence  and  does 
not  refer  to  all  the  evidence ;  that  the  court  states  the 
inferences  to  be  drawn  from  such  evidence. 

The  court  in  the  instruction  calls  attention  to  cer- 
tain matters  collateral  to  the  main  issue  upon  which 
evidence  had  been  offered  and  told  the  jury 

3.  that  such  evidence  was  to  be  considered  to  aid 
it  in  **  determining  the  main  facts  in  the  case, 
namely,  whether  the  defendant  committed  the  assault 
and  battery  and  rape  as  alleged  in  the  complaint.'' 
There  is  no  basis  for  the  contention  that  the  court 
drew  and  stated  any  inferential  fact  in  the  instruc- 
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tion,  nor  does  the  instruction  fairly  construed  belong 
to  that  class  of  instructions  which  single  out  certain 
phases  of  the  evidence  and  emphasize  it  to  the  exclu- 
sion of  other  portions  of  the  evidence.  The  effect  of 
the  instruction,  if  any,  was  favorable  to  appellant 
for  it  called  attention  to  the  fact  that  such  evidence 
could  only  be  considered  to  the  extent,  if  at  all,  that 
it  aided  the  jury  in  determining  the  main  issuable 
facts  of  the  case. 

We  find  no  reversible  error  in  the  giving  of  any 
instruction,  or  in  the  refusal  to  give  any  instruction 
tendered  by  appellant  and  refused  by  the  court. 

The  instructions  given,  though  subject  to  criticism 
for  unnecessary  repetition  of  certain  statements, 
nevertheless  state  the  law  fairly  and  accurately,  un- 
der the  issues  and  the  evidence. 

No  reversible  error  is  shown.    Judgment  affirmed. 

NoTK.-~Reported  in  117  N.  B.  879. 


Standard  Cabinet  Manufacturing  Company  v.  Iljjff. 

[No.  10^4.    Filed  May  3,  1918.] 

Master  and  Servant. — Workmen*s  Compensation. — CompensaHon 
Agreement. — Jurisdiction  of  Industrial  Board, — ^An  agreement  be- 
tween an  employer  and  an  injured  employe  for  payment  to  the 
latter  of  a  certain  sum  per  week  during  total  disability  and 
the  necessary  surgical  and  medical  exi)en8es  for  the  first  thirty 
days,  which  agreement  was  incomplete  and  not  in  accordance 
with  the  statute,  though  it  had  been  filed  with,  and  approved  by, 
the  Industrial  Board,  was  not  so  conclusive  as  to  force  the 
employe  to  bring  action  thereon  in  the  circuit  court  to  enforce 
his  rights  upon  the  employer's  discontinuance  of  payments,  since 
such  agreement  was  not  binding  on  the  employe,  nor  did  it  ter- 
minate the  Jurisdiction  of  the  board;  and  the  board  had  power 
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on  application  of  the  employe  to  grant  an  award  which  took  into 
account  the  payments  made  under  such  agreement 

From  the  Industrial  Board. 

Proceedings  under  the  Workmen  *s  Compensation 
Act  by  William  P.  Hiff  against  the  Standard  Cabinet 
Manufacturing  Company.  From  an  award  for  the 
applicant,  the  defendant  appeals.    Affirmed. 

Taylor y  White  (&  Wright^  for  appellant. 
Albert  Ward,  for  appellee. 

Dausman,  J. — On  February  18, 1917,  appellee,  while 
employed  by  appellant  as  a  workman  in  its  factory, 
received  personal  injuries  by  accident  arising  out  of 
his  employment.  On  March  20, 1917,  the  parties  en- 
tered into  an  agreement  with  respect  to  compensa- 
tion as  follows : 

**  (1)  That  the  average  weekly  wages  of  the  em- 
ploye at  the  time  of  his  injury  in  the  employment 
in  which  he  was  engaged  were  $11.80.  (2)  That 
the  employe  shall  receive  compensation  at  the 
rate  of  $6.49  per  week  during  total  disability  for 
such  time  as  he  may  be  entitled  to,  beginning  on 
the  5th  day  of  March,  1917.  (3)  That  the  em- 
ployer shall  pay  the  necessary  and  reasonable 
surgical,  medical  and  hospital  expenses  of  the 
employe  for  the  first  thirty  days  after  the  in- 
jury.'* 

The  agreement  was  filed  with,  and  approved  by,  the 
Industrial  Board.  Appellant  paid  the  weekly  install- 
ments of  compensation  in  accordance  with  the  agree- 
ment to  August  13, 1917,  at  which  time  the  payments 
were  discontinued.  The  reason  for  discontinuing 
these  payments  is  not  disclosed.    On  September  14, 
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1917,  appellee  filed  with  the  board  his  petition  for  an 
award.  Appellant  filed  a  document  which  it  calls  a 
** special  answer/*  This  document  avers  the  making, 
filing  and  approving  of  the  agreement ;  that  the  agree- 
ment has  not  been  modified  or  canceled  and  remains 
in  force ;  that  appellant  has  fully  performed  its  part 
of  the  agreement ;  and  that  the  board  has  no  jurisdic- 
tion of  the  subject-matter  nor  of  the  person  of  the 
appellant.  A  hearing  before  one  member  resulted 
in  an  award,  and  thereupon  appellant  procured  a  re- 
view before  the  full  board.  On  .review  the  board 
made  an  award  of  compensation  at  the  rate  of  $6.49 
per  week,  beginning  March  5, 1917,  to  continue  during 
the  period  of  total  disability,  not  exceeding  500  weeks, 
and  ordered  that  appellant  be  given  credit  for  the 
payments  made  under  said  agreement. 

It  appears  that  the  agreement  was  procured  by  the 
insurance  carrier ;  that  the  agreement  is  not  in  accord- 
ance with  the  form  prescribed  by  the  board  for  that 
purpose;  that  it  is  incomplete  and  not  in  full  compli- 
ance with  the  statute.  Appellant's  contention  is  that 
if  appellee  is  dissatisfied  with  appellant's  conduct  in 
discontinuing  the  payments  under  the  agreement,  he 
should  file  the  agreement  in  the  proper  circuit  court 
and  seek  a  judgment  thereon,  and  that  he  has  no 
other  remedy.  We  are  not  informed  as  to  what  ad- 
vantage appellant  expects  to  gain  by  having  that 
procedure  followed,  and  we  are  imable  to  understand 
why  that  position  should  be  assumed,  unless  appel- 
lant 's  insurance  carrier  is  of  the  opinion  that  by  pro- 
curing the  agreement  it  escaped  Uability  for  the  pay- 
ment of  any  compensation  which  might  become  due 
by  reason  of  partial  disability  following  the  period 
of  total  disability.    But  the  law  cannot  be  evaded  in 
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that  manner.  An  incomplete  agreement,  though  ap- 
proved by  the  board,  does  not  terminate  the  board's 
jurisdiction.  In  re  Stone  (1917),  66  Ind.  App.  38, 117 
N.  E.  669.  Appellee  had  the  right  to  ignore  the  pre- 
tended agreement.  §57  W.  C.  A.,  Acts  1915  p.  392. 
By  taking  into  account  the  payments  made  under  the 
pretended  agreement,  the  board  has  done  ample  jus- 
tice to  appellant. 

The  award  is  affirmed,  and  by  virtue  of  the  statute 
the  amount  thereof  is  increased  five  per  cent. 

Note.— Reported  in  119  N.  E.  479. 


Evansville  and  Tereb  Haute  Bailboad  Company  v. 

Hoffman. 

[No.  9,466.     Filed  December  20»  1917.     Rehearing  denied  May  5, 

1918.] 

1.  Trial. — Instructions. — Cure  of  Error, — In  an  action  for  personal 
injuries,  instructions  hypothesizing  the  finding  of  negligence, 
proximate  cause,  and  consequent  injury  and  damages  were  not 
erroneous  for  failing  to  hypothesize  plaintiff's  freedom  from  con- 
tributory negligence,  where  such  instructions  dealt  only  with  the 
complaint  and  plaintiff*s  right  to  recover  on  proof  of  certain 
averments  and  by  other  instructions  the  court  informed  the  Jury 
that  plaintiff  could  not  recover  unless  he  was  free  from  con- 
tributory negligence,    p.  574. 

2.  Trial. — Instructions. — Cure  of  Error. — Instructions  are  not  er- 
roneous because  they  do  not  apply  to  all  the  separate  issues  in- 
volved, where  such  issues  were  covered  by  other  instructions, 
p.  575. 

3.  Appeal. — Review, — Harmless  Error. — Instructions, — In  an  ac- 
tion for  personal  injuries,  error,  if  any,  in  instructions  because 
omitting  any  reference  to  contributory  negligence  was  harmless, 
where  there  was  no  evidence  of  such  negligence,    p.  575. 

4.  Railboads. — Crossing  Accidents. — Trial.  —  Instructions,  —  Care 
Required. — In  an  action  against  a  railroad  company  for  personal 
injuries  sustained  in  a  collision  between  its  train  and  a  street  car 
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in  which  plaintiff  was  riding,  error,  if  any,  in  instrncting  the  jury 
that  the  street  car  company  owed  plaintiff,  as  a  passenger,  only 
ordinary  care  and  dUigence  in  operating  its  car  over  the  crossing, 
was  harmless,  since  the  railroad  company  had  the  right  to  rely 
only  on  the  street  car  company's  duty  toward  it,  which  was  that 
of  using  only  ordinary  care  to  avoid  the  collision,  and  it  could  not 
rely  on  the  street  car  company  discharging  a  higher  degree  of 
care  toward  its  passengers,    pp.  575,  577. 

5.  Railboads. — Crossing  Accidents, — Duty  to  Street  Car  Passenr 
gers, — A  railroad  company  owes  a  street  railroad  company  cross- 
ing its  tracks  the  same  duty  as  it  owes  pedestrians  and  the  drivers 
of  private  vehicles,  which  is  ordinary  care  and  diligence  not  to 
inflict  injury  on  them  in  the  operation  of  its  engines  and  cars, 
p.  67a 

6.  Trial. — Instructions. — Consideration  of  Evidence, — ^An  instruc- 
tion that  certain  questions  of  fact  must  be  determined  from  "all 
the  evidence  in  the  case*'  was  not  erroneous  because  of  the  use  of 
the  words  quoted,  where,  when  considered  in  their  relation  to  the 
preceding  portions  of  such  instruction,  it  was  apparent  that  the 
Jury  could  not  have  understood  that  they  were  to  consider  any 
evidence,  in  determining  the  questions  to  which  the  instruction 
was  addressed,  except  such  as  properly  bore  thereon,    p.  577. 

7.  Appeal. — Review, — HamUess  Error,  —  Instructions,  —  Error,  if 
any,  in  an  instruction  permitting  the  Jury,  in  determining  ques- 
tions of  fact,  to  consider  evidence  not  bearing  thereon  was  harm- 
less, where  appellant  failed  to  point  out  any  evidence  which 
could  have  improperly  influenced  the  Jury  in  their  determination 
of  the  questions  covered  by  the  instruction,    p.  578. 

8.  Railboads. — Crossing  Accidents, — Duty  to  Use  Air  Brakes. — 
Questim^  for  Jury, — ^Although  there  wa^no  statute  requiring  air- 
brake equipment  and  the  use  thereof,  yet,  where  railroad  cani 
were  in  fact  so  equipped,  whether  it  was  the  railroad  compaiiy*8 
duty  to  use  the  air  brakes  to  avoid  a  crossing  collision  with  a 
street  car  depended  on  whether  such  use  was  reasonably  neces- 
sary in  the  discharge  of  its  duty  to  use  ordinary  care  and  dili- 
gence, and  such  question  was  one  of  fact  for  the  Jury  in  a  street 
car  passenger's  action  against  the  rallroaa  tor  injuries  sustained 
in  the  collision,    p.  578. 

9.  Tbial. — Instructions, — Conflict. — ^In  an  action  against  a  railroad 
company  for  personal  injuries  sustained  in  a  collision  between  its 
train  and  a  street  car  in  which  plaintiff  was  riding,  an  instruction 
that  defendant  owed  no  duty  to  equip  its  cars  with  air  brakes,  and 
have  them  connected  and  in  use  merely  to  avoid  injury  to  street 
cars  or  other  vehicles  which  might  be  imperiled  at  crossings 
through  the  negligence  of  persons  in  chanse  ^f  .t.Ko>i^>  .wnp  #** ^ 
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and  not  in  conflict  with  an  instruction  that  failure  of  defendant's 
servants  to  use  air  brakes  with  which  the  cars  were  equipped  to 
avoid  the  collision  would  be  considered  on  the  issue  of  defendant's 
negligence,    p.  580. 

10.  Appeal. — Reviet€, — Harmless  Error. — Instructions, — Conflict, — 
Any  conflict  between  a  correct  instruction  and  an  erroneous  one 
given  at  appellant's  request,  which  was  more  favorable  to  it  than 
the  law  warrants,  Is  harmless,    p.  580. 

11.  Appeal. — Waiver  of  Error. — ^Alleged  error  is  waived  by  failure 
to  properly  •  present  it  on  appeaL    p.  581. 

12.  Appeal. — Briefs. — Sufficiency. — ^Where  the  only  reference  made 
in  appellant's  propositions  or  points  to  alleged  error  in  refusing 
a  requested  instruction  is,  ''The  court  erred  in  refusing  to  give 
instruction  No.  9  requested  by  defendant,  and  set  out  ante  p.  19," 
no  question  is  presented  for  review,  since  such  statement  is  not  a 
compliance  with  Rule  22,  cl.  5»  of  the  rules  of  the  Appellate  CJourt 
governing  the  preparation  of  briefs,    p.  581. 

13.  Appeal. — Briefs. — Sufficiency. — Failure  to  comply  with  Rule  22, 
cl.  5,  of  the  Appellate  Ck)urt,  requiring  under  a  separate  heading 
of  each  error  relied  on  separately  numbered  propositions  or 
points,  etc.,  cannot  be  cured  by  a  discussion  of  the  alleged  error 
in  the  argument,    p.  581. 

14.  WriNEssEs. — Impeachment^  —  Cross-Examination.  —  Where,  in 
an  action  for  personal  injuries,  a  witness  on  cross-examinadon 
denied  that  he  had  been  indicted  in  another  state  for  violation  of 
liquor  laws  and  the  statutes  regulating  the  sale  of  cigarettes  to 
minors,  he  could  not  be  impeached  by  evidence  that  he  had  been 
arraigned  on  several  indictments  for  such  offenses,  pleaded  guilty 
and  paid  his  fines,  and  by  introducing  certified  copies  of  the  court 
records  of  that  state  of  such  prosecutions,  since,  while  a  court  may, 
in  its  discretion,  permit  a  witness  to  be  interrogated  as  to  specific 
extraneous  offenses  and  conduct  calculated  to  degrade  him,  and 
thus  impair  his  credibility  as  a  witness,  the  party  propounding 
the  interrogatory  is  bound  by  the  answer  the  witness  gives,  and 
will  not  be  permitted  to  introduce  substantive  evidence  to  contra- 
dict it.    p.  582. 

15.  Tbial. — Jury  Questions. — ^Where  reasonable  minds  may  differ 
upon  the  conclusions  and  inferences  to  be  drawn  from  the  evi- 
dence, the  question  is  one  of  fact  for  the  court  or  Jury  trying  the 
same.    p.  583. 

From  Daviess  Circuit  Court;  James  W.  Ogden, 
Judge. 

Action  by  George  Hoffman  against  the  Evansville 
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and  Terre  Haute  Railroad  Company.    From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

John  E.  Iglehart,  Edwin  Taylor,  Gardiner,  Tharp 
&  Gardiner,  Homer  T.  Dick,  Eugene  H.  Inglehart,  for 
appellant. 

James  M.  House,  A.  J.  Padgett,  Leroy  M.  Wade 
arid  Alvin  Padgett,  for  appellee. 

Batman,"  P.  J. — ^Appellee  brought  this  action  in  the 
court  below  to  recover  damages  for  personal  injuries, 
which  he  alleged  he  received  through  the  negligence 
of  appellant  in  the  operation  of  a  switch  engine  and 
certain  empty  freight  cars  on  one  of  its  sidetracks  in 
the  city  of  Vincennes,  Indiana,  thereby  causing  a  col- 
lision with  a  street  car  in  which  he  was  a  passenger. 
Issues  were  formed,  trial  had,  and  judgment  rendered 
for  appellee.  On  appeal  the  judgment  was  reversed 
because  of  errors  in  instructions.  EvansvUle,  etc.,  R. 
Co.  V.  Hoffman  (1914),  56  Ind.  App.  530,  105  N.  E. 
788:  A  second  trial  of  the  cause  was  h^d  in  which  a 
verdict  was  returned  in  favor  of  appellee,  and  judg- 
ment rendered  accordingly.  Appellant  fQed  its  mo- 
tion for  a  new  trial,  which  was  overruled,  and  has 
assigned  such  ruling  of  the  court  as  the  error  on 
which  it  relies  for  reversal.  Among  the  reasons  on 
which  such  motion  for  a  new  trial  is  based  is  the 
action  of  the  court  in  giving  instructions  Nos.  5,  8, 
9, 10, 11,  and  12  on  its  own  motion,  which  we  will  con- 
sider in  the  order  named. 

Appellant  contends  that  the  giving  of  said  instruc- 
tions Nos.  5  and  8  was  error,  for  the  reason  that  they 
each  hypothesize   the   finding   of  negligence, 

1.     proximate  cause,  and  consequent  injury  and 
damages,  and  thereon  direct  the  jury  to  return 
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a  verdict  for  appellee,  but  fail  to  hypothesize  freedom 
from  contributory  negligence  on  appellee 's  part.  We 
cannot  concur  in  this  contention.  The  court,  by  the 
instructions  in  question,  was  dealing  alone  with  the 
complaint,  and  the  right  of  appellee  to  recover  on  the 
proof  of  certain  facts  alleged  therein.  By  other  in- 
structions the  court  informed  the  jury  that  appellee 
could  not  recover,  unless  at  the  time  of  the  collision 
and  injury  he  was  in  the  exercise  of  ordinary  care 
and  diligence  to  avoid  injury  to  himself.  The  instruc- 
tions in  question  cannot  be  held  to  be  errone- 

2.  ous,  because  they  do  not  apply  to  all  the  sepa- 
rate issues  involved  in  the  case,  where  such 

issues  were  covered  by  other  instructions  given  by 
the  court.  Newcastle  Bridge  Co.  v.  Doty  (1906),  168 
Ind.  259,  79  N.  E.  485 ;  Indiana  Union  Traction  Co.  v. 
Keiter  (1910),  175  Ind.  268,  92  N.  E.  982;  Harmon  v. 
Fotan  (1911) ,  48  Ind.  App.  262, 94  N.  E.  1050, 95  N.  E. 
597;  Home  Tel.  Co.  v.  Weir  (1913),  53  Ind.  App.  466, 
101  N.  E.  1020.  Moreover,  there  was  no  evidence  on 
the  trial  of  said  cause  that  tended  to  prove  that 

3.  appellee's  negligence  contributed  to  his  alleged 
injuries.     Therefore,  the  omission  from  such 

instruction  of  any  reference  to  such  negligence  on  the 
part  of  appellee,  if  error,  was  harmless.  Knoefel  v. 
Atkins  (1907),  40  Ind.  App.  428,  81  N.  E.  600;  Neely 
V.  Louisville,  etc..  Traction  Co.  (1913),  53  Ind.  App. 
659, 102  N.  E.  455 ;  Indianapolis  Union  R.  Co.  v.  Wad- 
dington  (1907),  169  Ind.  448,  82  N.  E.  1030. 

Appellant  also  contends  that  the  court  erred  in 

giving  instruction  No.  9,  the  objectionable  portion 

being  as  follows :    *  *  The  persons  who  had  con- 

4.  trol  of  the  street  car,  which  collided  with  the 
defendant's  car  on  the  crossing,  were  in  duty 
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bound  to  exercise  ordinary  care  and  diligence  in  run- 
ning said  street  car  upon  and  over  said  crossing,  in 
such  maimer  as  to  avoid  causing  any  injury  to  pas- 
sengers on  said  street  car. ' '  It  insists  that  this  state- 
ment renders  such  instruction  erroneous,  inasmuch  as 
the  street  car  company,  whose  passenger  appellee  was 
at  the  time  of  the  collision,  owed  him  the  highest  de- 
gree  of  care,  and  that  it  was  harmful  because  the 
duties  owed  by  the  train  crew  depended  somewhat 
upon  the  rights  and  duties  of  the  street  car  crew,  as 
the  former  had  a  right  to  believe,  up  to  the  moment 
of  perceiving  the  contrary,  that  the  latter  would  per- 
form its  duties,  without  negligence,  and  had  a  right 
to  rely  and  act  on  such  belief.  If  it  be  conceded 
that  such  street  car  company  owed  appellee  a  higher 
degree  of  care  than  was  stated  in  such  instruction, 
still  it  would  not  follow  that  its  giving  was  harmf uL 
On  the  trial  of  the  cause  the  jury  was  required  to 
determine  whether  appellant's  train  crew  was  guilty 
of  any  negligence  in  the  operation  of  its  said  engine 
and  cars  which  proximately  contributed  to  appellee 's 

alleged  injuries.  Under  the  law  appellant  owed 
5.     appellee,  and  the  company  in  whose  street  car 

he  was  a  passenger  at  the  time  of  the  alleged 
collision,  the  same  duty  as  it  owed  pedestrians  and 
the  drivers  of  private  vehicles,  viz.,  ordinary  care  and 
diligence  not  to  inflict  injury  on  them  in  the  operation 
of  its  engine  and  cars.  Vincennes  Traction  Co.  v. 
Curry  (1915),  59  Ind.  App.  683,  109  N.  E.  62;  New 
York,  etc.,  R.  Co.  v.  New  Jersey,  etc.,  R.  Co.  (1897), 
60  N.  J.  Law  52, 37  Atl.  627,  38  L.  R.  A.  516;  Klinger 
V.  Union  Traction  Co.  (1904),  92  App.  Div.  100,  87 
N.  Y.  Supp.  864.    The  street  car  company  owed  the 
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railroad  company  only  ordinary  care  to  avoid 
4.  the  collision  in  question,  and  that  is  all  the 
care  the  railroad  company  had  a  right  to  rely 
on  in  the  operation  of  its  engine  and  cars.  It  could 
not  rely  on  the  street  car  company  discharging  a 
higher  degree  of  care  towards  its  passengers,  and 
thus  relieve  itself  from  liability  to  such  passengers, 
for  a  failure  to  exercise  ordinary  care  toward  them. 
Dean,  Admx.,  v.  Cleveland,  etc.,  R.  Co.  (1917),  65  Ind. 
App.  225, 115  N.  E.  92 ;  Jacowicz  v.  Delaware,  etc.,  R. 
Co.  (1914),  87  N.  J.  Law  273,  92  Atl.  946,  Ann.  Cas. 
1916B  1222.  It  follows  that  the  giving  of  such  in- 
struction, if  error,  was  harmless. 

Appellant  also  predicates  error  on  the  action  of 
the  court  in  giving  said  instruction  No.  10  by  the 
use  therein  of  the  following  statement:  **As 
6.  to  whether  or  not  the  conditions  existed  as 
stated  in  this  instruction,  are  all  questions  of 
fact  which  you  are  to  determine  under  all  the  evidence 
in  the  case.^'  The  specific  objection  is  directed  to  the 
words  italicized  by  us.  Preceding  the  use  of  the  sen- 
tence quoted,  the  instruction  treats  of  the  respective 
rights  of  the  railroad  company  and  the  street  car  com- 
pany with  reference  to  the  crossing  in  question,  in- 
cluding the  duty  of  those  in  charge  of  such  street  car 
to  stop  the  same  and  permit  the  cars  of  appellant  to 
pass  over  such  crossing  under  certain  conditions.  It 
is  apparent  from  the  connection  in  which  the  words 
in  question  are  used  that  the  jury  could  not  have  un- 
derstood that  they  were  to  consider  any  evidence,  in 
determining  the  questions  to  which  such  instruction 
was  addressed,  except  such  as  properly  bore  thereon. 
Pittsburgh,  etc.,  R.  Co.  v.  Reed  (1909),  44  Ind.  App. 
635, 88  N.  E.  1080;  Cohen  v.  Reichman  (1913),  55  Ind. 

VOL.  67—37. 


578  APPELLATE  COURT  OF  INDIANA, 

EvansviUe,  etc.,  It.  Co.  v.  Hoffman — 67  Ind.  App.  571. 

-■ — • -  ,  -  ■-        1 1 . J 

App.  164,  102  N.  E.  284.    Moreover,  appellant 

7.  has  failed  to  point  out  any  evidence  which  in 
our  judgment  could  have  improperly  influenced 

the  jury  in  determining  the  question  covered  by  such 
instruction,  had  it  been  considered.  The  error,  if 
any,  was  therefore  harmless.  Mesker  v.  Leonard 
(1911),  48  Ind.  App.  642,  96  N.  E.  485;  Sanitary  Can 
Co.  v.  McKinney  (1912),  52  Ind.  App.  379,  100  N.  E. 
785 ;  Inland  Steel  Co.  v.  GUlespie  (1913),  181  Ind,  633, 
104N.E.76. 

Appellant  claims  that  said  instruction  No.  11  in- 
vades the  province  of  the  jury,  and  is  therefore  erro- 
neous. This  instruction  only  purports  to  advise  the 
jury  concerning  the  duties  of  the  respective  compa- 
nies toward  each  other,  with  reference  to  stopping  at 
the  crossing  in  question,  and  was  correct  within  the 
scope  it  assumed  to  cover.  When  read  in  connection 
with  the  preceding  instructions  bearing  on  the  same 
subject,  we  do  not  believe  it  is  subject  to  the  objection 
made  by  appellant. 

By  said  instruction  No.  12  the  jury  was  told  in  sub- 
stance that,  notwithstanding  the  fact  that  there  was 
no  statute  in  force  in  Indiana  which  required 

8.  appellant  to  have  its  cars  equipped  with  air 
brakes,  and  to  use  the  same  in  stopping  its 

cars  when  switching  the  same  within  the  corporate 
limits  of  the  city  of  Vincennes,  still,  if  they  found 
from  the  evidence  that  at  the  time  of  the  collision  in 
which  appellee  received  his  alleged  injuries  appellant 
was  so  engaged,  with  an  engine  and  cars  so  equipped, 
that  it  was  proper  in  the  practical  conduct  of  such 
switching  to  use  said  air  brakes  to  facilitate  the  stop- 
ping of  its  cars  before  they  collided  with  the  street 
car  in  which  appellee  was  a  passenger,  but  appel- 
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lant's  servants  in  charge  thereof  failed  to  us6  such 
air  brakes  for  such  purpose,  they  could  consider  such 
failure,  in  connection  with  all  the  other  evidence  in 
the  case,  to  determine  the  fact  as  to  whether  or  not 
appellant  exercised  ordinary  care  and  diUgence  to 
avoid  the  collision  of  the  cars  and  the  injury  to  ap- 
pellee. Appellant  contends  that  there  was  no  law 
requiring  it  to  equip  its  cars  with  air  brakes  and  use 
the  same  to  facilitate  stopping  while  engaged  in  a 
switching  operation,  and  hence  the  giving  of  such  in- 
struction was  error.  It  may  be  conceded  that  there 
was  no  statute  requiring  appellant  to  so  equip  its  cars 
and  use  the  same  for  such  purpose,  but  it  does  not 
follow  that  it  was  not  appellant's  duty  to  use  the 
air  brakes  with  which  it  is  conceded  such  cars  were 
equipped.  Whether  it  was  its  duty  so  to  do  depended 
on  whether  such  acts  were  reasonably  necessary  in 
the  discharge  of  its  duty  to  exercise  ordinary  care 
and  diligence  to  avoid  such  collision  and  injury  to 
appellee,  and  was  a  question  for  the  determination 
of  the  jury.  Pennsylvania  Co.  v.  HensU  (1880),  70 
Ind.  569,  36  Am.  Bep.  188 ;  EvansvUle,  etc.,  R.  Co.  v. 
Hoffman,  supra;  United  States  Cement  Co.  v.  Cooper 
(1909),  172  Ind.  599,  88  N.  E.  69;  American  Hominy 
Co.  V.  LaForge  (1915),  184  Ind.  600,  111  N.  E.  8.  The 
relevancy  of  such  instruction  becomes  manifest  when 
it  is  noted  that  the  evidence  discloses  that  the  switch 
engine  in  question,  on  the  occasion  of  the  alleged  col- 
lision and  injury  to  appellee,  was  engaged  in  moving 
seven  large  refrigerator  cars  backward  in  the  night- 
time for  a  distance  of  over  a  mile  on  a  track,  a  portion 
of  which  ran  through  a  populous  portion  of  a  city, 
and  passed  over  highways  and  at  least  one  street  car 
line,  and  that  such  engine  and  cars  were  equipped 
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with  air  brakes,  ready  for  use  when  connected.    It  is 
further  urged  by  appellant  against  said  in- 

9.  struction,  that  it  is  in  hopeless  conflict  with 
instructions  Nos.  7,  8,  and  10  given  on  its  re- 

questy  and  hence  confusing  to  the  jury.  By  instruc- 
tions Nos,  7  and  10  the  jury  was  informed  in  sub- 
stance that  appellant  owed  no  duty  to  equip  its  cars 
with  air  brakes,  and  have  them  connected  and  in  use, 
merely  in  order  to  avoid  injury  to  street  cars  or  other 
vehicles  which  might  be  placed  in  peril  at  crossings 
through  the  negligence  of  persons  in  charge  of  them, 
or  to  avoid  injury  to  persons  who  voluntarily  and 
negligently  put  themselves  in  danger  at  such  cross- 
ings. This  was  a  correct  statement,  and  not  in  con- 
flict with  said  instruction  No.  12.  The  conflict  between 
said  instruction  and  instruction  No.  8,  given  by 

10.  the  court  at  the  request  of  appellant,  grows  out 
of  the  fact  that  the  latter  instruction  is  erro- 
neous in  stating,  as  a  matter  of  law :  ^ '  That  it  is  not 
negligence  for  a  railroad  company  to  fail  to  connect, 
use,  and  operate  air  or  power  brakes  on  such  of  its 
engines  or  cars,  as  are  being  handled  in  yard  service, 
or  by  local  trains  performing  switching  service.'' 
Such  failure  may  not  have  been  unlawful,  and  there- 
fore not  negligence  per  se,  but  it  may  have  been  an 
act  of  negligence  nevertheless,  depending  on  existing 
conditions,  and  hence  was  a  question  for  the  jury. 
However,  since  said  instruction  No.  8  was  given  at 
the  request  of  appellant,  and  was  more  favorable  to 
it  than  the  law  warrants,  any  such  conflict  was  harm- 
less. Appellant  also  claims  that  said  instruction  No. 
12  contains  the  same  objectionable  feature  urged 
against  instruction  No.  10  given  by  the  court  on  its 
own  motion,  but  what  we  have  said  regarding  the 
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alleged  error  in  that  instruction  applies  with  equal 
force  here.  We  therefore  conclude  that  the  giving 
of  said  instruction  No.  12  was  not  error. 

Appellant  claims  that  the  court  erred  in  refusing 

to  give  instruction  No.  9  tendered  by  it.    It  has  been 

repeatedly  held  that  a  failure  to  properly  pre- 

11.  sent  an  alleged  error  on  appeal  waives  the 
same.  Duffy  v.  England  (1911),  176  Ind.  575, 
96  N.  E.  704;  Parker  v.  Boyle  (1912),  178  Ind. 

12.  560,  99  N.  E.  986.  A  proper  presentation  of 
such   error   required   that   appellant's   brief 

should  ^^  contain  under  a  separate  heading  of  each 
error  relied  on,  separately  numbered  propositions  or 
points,  stated  concisely,  and  without  argument  or 
elaboration,  together  with  the  authorities  relied  on 
in  support  of  them,'*  as  provided  by  clause  5  of  Rule 
22  governing  the  preparation  of  briefs.  The  only 
reference  made  by  appellant  in  its  propositions  or 
points  to  the  error  in  question  is  as  follows :  *  *  The 
court  erred  in  refusing  to  give  instruction  No.  9  re- 
quested  by  defendant,  and  set  out  ante  p.  19. ' '  Such 
statement  is  not  a  compliance  with  said  rule,  and  pre* 
sents  no  question  for  our  consideration.  Wellington 
v.  Reynolds  (1911),  177  Ind.  49,  97  N.  E.  155;  Wysor 
Land  Co.  v.  Jones  (1899),  24  Ind.  App.  451,  56  N.  E. 
46;  Hart  v.  State  (1913),  181  Ind.  23, 103  N.  E.  846; 
Inland  Steel  Co.  v.  Smith  (1906),  168  Ind.  245,  80 
N.  E.  538;  McMurran  v.  Hannum  (1916),  185  Ind.  326, 
113  N.  E.  238.    An  omission  to  comply  with 

13.  such  rule  cannot  thereafter  be  cured  by  a  dis- 
cussion of  the  alleged  error  in  the  argument. 

Ewbank's  Manual  (2d  ed.)  §180a;  Pittsburgh,  etc., 
R.  Co.  V.  Lightheiser  (1906),  168  Ind.  438,  78  N.  E. 
1033;  Michael  v.  State  (1912),  178  Ind.  676,  99  N.  E. 
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788;  WolfY.  Akin  (1913),  55  Ind.  App,  589, 104  N.  E. 
308;  Moore  v.  OU  (1917),  65  Ind.  App.  691,  116 
N.  E.  9. 

Appellant  predicates  error  on  the  action  of  the 

court  in  excluding  certain  evidence  offered  by  it.    It 

appears  that  one  Dr.  Lex  was  called  as  a  wit- 

14.  ness  for  appellee,  as  to  the  nature  and  extent 
of  the  injuries  for  which  he  sought  to  recover 
damages,  and  was  asked  on  cross-examination  by 
appellant  if  he  had  not  been  indicted  in  Breckenridge 
county,  Kentucky,  for  violation  of  the  liquor  laws  of 
that  state,  and  for  violation  of  the  law  in  selling 
cigarettes  to  minors.  In  his  answers  to  such  ques- 
tions he  denied  that  he  had  been  so  indicted.  Appel- 
lant afterwards  sought  to  impeach  such  witness  by 
proving  by  one  Claud  Mercer  that  while  he  was 
the  Commonwealth 's  attorney  for  said  county  he  saw 
the  witness  Lex  arraigned  on  several  indictments  or 
informations,  and  that  he  pleaded  guilty  and  paid  his 
toes,  «.d  by'introducing  I  .^^Z  irtified  eopi« 
of  certain  records  of  the  court  of  said  county,  having 
criminal  jurisdiction,  showing  that  said  witness  was 
prosecuted  on  indictments  and  on  informations  in 
said  county  for  the  violation  of  the  liquor  laws,  and 
for  selling  cigarettes  to  minors.  On  appellee 's  objec- 
tions the  court  excluded  such  evidence,  to  which  rul- 
ings appellant  excepted.  It  is  apparent  from  the  evi- 
d^ce  offered  that  appellant  was  seeking  to  impeach 
the  witness  on  a  collateral  matter,  involving  his  prose- 
cution for  one  or  more  criminal  offenses.  As  affect- 
ing appellant 's  right  so  to  do,  it  is  well  settled  in  this 
state  that  while  a  court  may,  in  its  discretion,  permit 
a  witness  to  be  interrogated  as  to  specific  extraneous 
offenses  and  conduct  calculated  to  degrade  him,  and 
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thus  impair  his  credibility  as  a  witness,  the  party 
propounding  the  interrogatoTy  is  bound  by  the  an- 
swer the  witness  gives,  and  will  not  be  permitted  to 
introduce  substantive  evidence  to  contradict  it.  City 
of  South  Bend  v.  Hardy  (1884),  98  Ind.  577,  49  Am. 
Eep.  792 ;  Dunn  v.  State  (1903),  162  Ind.  174, 70  N.  E. 
521;  RohJc  V.  State  (1916),  185  Ind.  51, 110  N.  E.  212; 
Johnson  v.  Samuels  (1916),  186  Ind.  56,  114  N.  E. 
977.  It  follows  that  the  court  did  not  err  in  excluding 
such  evidence. 

It  is  finally  urged  that  the  verdict  is  not  sustained 

by  sufficient  evidence  and  is  contrary  to  law,  based  on 

the  ground  that  there  is  no  evidence  in  the  rec- 

15.  ord  that  any  negligence  of  appellant  contrib- 
uted to  cause  appellee's  injury,  while  the  un- 
disputed evidence  shows  that  the  negligence  of  the 
street  car  company  was  the  sole  proximate  cause  of 
such  injury.  We  have  carefully  examined  the  evi- 
dence in  this  regard,  but  fail  to  find  such  a  state  of 
facts  shown  thereby  as  wiU  warrant  this  court  in  sus- 
taining  appellant 's  contention,  and  thereby  declaring, 
as  a  matter  of  law,  that  appellant  was  not  guilty  of 
any  act  of  negligence  which  proximately  contributed 
to  appellee's  injury.  The  rule  is  well  settled  that, 
where  reasonable  minds  may  differ  upon  the  conclu- 
sions and  inferences  to  be  drawn  from  the  evidence, 
then  the  question  is  one  of  fact  for  the  court  or  jury 
trying  the  cause.  Such  a  case  is  presented  by  the 
evidence  here.  Indiana  Union  Traction  Co.  v.  Love 
(1913),  180  Ind.  442,  99  N.  E.  1005;  Vincennes  Trac- 
tion Co.  V.  Curry,  supra. 

We  find  no  available  error  in  the  record.  Judgment 
affirmed. 

Note.— Reported  in  118  N.  B.  151.  See  trader  (4)  33  Cyc  1042 ; 
(5)  33  Cyc  977;  (9)  33  Cyc  977;  (10)  33  Cyc  1110;  (16)  40  Cyc 
2622;  (17)  40  Cyc  2622. 
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Wacksb'  v.  Essex  et  au 

[No.  9,542.    Filed  May  3,  1018.] 

1.  GoNTBAOTS.  —  BuUding  Contracts.  —  Performance,  —  Archifecfa 
Certificates. — Conclusiveness. — An  architect  must  act  within  the 
scope  of  his  authority  in  order  to  bind  the  owner  by  certificates 
as  to  the  amount  due  for  labor  and  materials,    p.  590. 

2.  Contracts. — Builddng  Contracts. — ArchitecVs  Certificates. — Con^ 
clusiveness. — Under  a  contract  which  provided  that  the  con- 
tractor was  to  be  paid  in  monthly  payments,  as  the  work  pro- 
gressed, eighty-five  per  cent,  of  the  contract  price,  the  remaining 
fifteen  per  cent,  to  be  paid  thirty  days  after  the  work  had  been 
"fully  completed  and  accepted  by  the  owner  in  writing,'*  the 
architect's  certificates  as  to  the  final  amount  due  and  as  to 
"extras,"  each  certificate  reciting  that  it  was  not  to  be  considered 
as  an  acceptance,  but  only  as  an  expression  of  the  architect's 
opinion,  were  not  conclusive  on  the  owner,    p.  590. 

o.  Appeal. — Review. — Reservation  of  Grounds. — Objections  as  to 
the  exclusion  of  evidence  not  urged  in  the  motion  for  new  trial 
present  no  question  for  review,     p.  59L 

4.  CoNTBACTB. — Building  Contracts. — Waiver  of  Provision. — Ques- 
tion  of  Fact. — Though  the  provision  of  a  building  contract  re- 
quiring a  written  demand  for  an  extension  of  time  because  of 
delay  of  the  owner,  etc.,  may  be  waived,  whether  there  has  been 
such  a  waiver  is  a  question  of  fact.    p.  593. 

5.  Appeau — Review. — Questions  of  Fact. — ^The  decision  of  the 
trial  court  on  a  question  of  fact,  if  supported  by  some  evidence, 
is  conclusive  on  appeal,    p.  593. 

6.  Appeal. — Briefs. — Contracts. — Evidence.— Admissibility.  —  In  a 
building  contractor's  action,  there  was  no  error  in  excluding 
evidence  of  contracts  between  the  owner  and  other  contractors  for 
the  construction  of  other  parts  of  the  building,  where  there  was 
no  showing  that  the  appellant  contractor's  rights  could  have  been 
affected  by  such  contracts,     p.  594. 

From  Marion  Superior  Court;  W.  W.  Thornton, 
Judge. 

Action  by  Herbert  M.  Woolen  and  another  against 
S.  Herbert  Essex  and  others,  in  which  Charles  J. 
Wacker  and  others  filed  cross-complaints.  From  the 
judgment  rendered^  Wacker  appeals.    Affirmed. 
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Henley,  Penton  <t  Joseph,  Francis  M.  Springer  and 
Henry  Ahrams,  for  appellant. 
Remy  &  Berryhill,  for  appellee. 

HoTTBL,  J. — ^The  facts  which  gave  rise  to  the  liti- 
gation in  which  the  judgment  was  rendered  from 
which  this  appeal  is  prosecuted  are  in  substance  as 
follows :  On  February  8, 1913,  the  appellees,  S.  Her- 
bert Essex  and  Lenora  Essex,  hereinafter  referred 
to  as  ^'£  and  E,"  obtained  a  ninety-nine  year  lease  on 
ground  fronting  seventy-four  feet  on  Meridian  street 
and  forty-two  feet  and  eight  inches  on  Louisiana 
street,  in  the  city  of  Indianapolis.  On  the  same  day 
E  and  E  subleased  said  ground  to  the  Meridian  Hotel 
Company,  a  corporation,  for  a  period  of  twenty-five 
years  from  September  1,  1913,  with  a  condition  that 
a  six-story  hotel  building  would  be  erected  thereon, 
ready  for  occupancy  by  August  21,  1913,  for  which 
said  hotel  company  agreed  to  pay  a  rental  of  $1,000 
a  month.  Charles  E.  Bacon,  an  architect  of  Indian- 
apolis, was  employed  by  E  and  E  to  draw  the  plans 
and  specifications  and  superintend  the  construc- 
tion of  said  building.  No  general  contract  was  made 
or  let  by  E  and  E  for  the  erection  of  said  hotel,  but 
they  contracted  with  various  persons,  firms  and  cor- 
porations for  the  material  and  work  that  entered  into 
its  construction. 

The  first  of  these  contracts  was  one  between  E  and 
E  and  this  appellant,  Charles  Wacker,  purporting 
to  have  been  made  April  15, 1913,  for  the  furnishing 
of  all  the  material  and  labor  for  the  erection  and  con- 
struction of  all  the  concrete  work,  both  plain  and 
reinforced,  required  in  the  erection  of  said  building. 
Afterwards  other  contracts  were  let  for  the  furnish- 
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ing  of  material  and  labor  necessary  in  the  construc- 
tion of  said  building,  which,  for  the  purposes  of  this 
appeal,  need  not  be  set  out. 

It  is  sufficient  to  say  that  most  of  said  contractors 
filed  notices  of  mechanics'  liens  on  said  building  for 
the  respective  balances  claimed  to  be  due  them  for 
labor  and  material  furnished  and  used  therein  under 
their  respective  contracts  made  with  E  and  E.  The 
Security  Trust  Company  of  Indianapolis,  trustee, 
held  a  first  and  second  mortgage  on  the  ninety-nine 
year  leasehold  of  E  and  E  for  approximately  $80,000. 

The  building  was  not  ready  for  occupancy  until  in 
January,  1914,  and  E  and  E's  rentals  did  not  begin 
until  February  1, 1914,  On  March  2, 1914,  Mr.  Bacon, 
the  architect,  gave  to  appellant  Wacker  a  final  cer- 
tificate for  $2,275.20,  and  on  the  same  day  issued  an- 
other certificate  for  $608.30  for  extras.  These  cer- 
tificates were  presented  to  appellee  Herbert  Essex  for 
payment,  and  he  refused  to  pay  them. 

Appellant  also  filed  notice  of  a  mechanic's  lien  on 
said  building,  and  in  a  proceeding  instituted  by  Her- 
bert M.  Woolen  and  Harry  C.  Gallon,  partners^  he 
and  other  lienholders  were  made  defendants.  Cross- 
complaints  were  filed  by  such  lienholders,  and  these 
cases  drifted  along  until  there  was  an  application  for 
a  receiver  for  the  hotel  property.  By  agreement  of 
the  parties,  the  Security  Trust  Company  agreed  to 
put  up  an  additional  $10,000  to  pay  judgments  and 
cover  the  outstanding  claims,  and  the  liens  on  said 
real  estate  were  transferred  to  said  fund.  In  said 
proceedings  all  said  claimants  and  lienholders  have 
been  compromised  and  settled  with,  except  appellant 
and  the  appellee  the  D.  V.  Eeedy  Elevator  Com- 
pany. 
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The  appellant,  by  way  of  Gross-<5oinplaint  in  said 
proceedings,  sought  to  recover  against  E  and  E  on 
his  said  contract  the  amount  due  as  shown  by  the 
two  certificates  above  referred  to  as  issued  to  him  by 
said  architect,  and  also  a  further  item  of  $75  for 
water  rent  paid  by  him  for  water  furnished  in  the 
erection  of  said  building.  He  also  sought  to  foreclose 
a  mechanic's  lien. 

This  cross-complaint  was  answered  by  a  general 
denial  and  by  three  affirmative  paragraphs.  The  sec- 
ond paragraph,  designated  a  set-off,  sets  out  the 
terms  of  the  contract  with  reference  to  the  time  for 
the  completing  of  said  work,  and  alleges  a  failure 
on  appellant's  part  to  so  complete  it  and  damages 
resulting  therefrom,  viz.,  damages  resulting  from  loss 
of  rental  for  sixty-two  days,  aggregating  $2,066.46. 
This  paragraph  also  alleges  that  E  and  E,  on  account 
of  such  delay,  were  required  to  pay  said  hotel  com- 
pany, as  damages  resulting  to  said  company  from 
142  days'  delay  in  the  completion  of  said  work, 
$1,600,  and  alleges  that  three-sevenths  of  said  delay 
was  caused  by  appellant,  and  that  he  should  pay  ap- 
pellees as  damages  the  further  sum  of  $685,  making 
a  total  of  $2,751.46  asked  in  said  paragraph  by  way 
of  set-off. 

The  third  paragraph  sets  pp  certain  defects  .in  the 
work  and  material  furnished  by  appellant,  and  asks, 
on  account  thereof,  $150  damages  by  way  of  set-off. 

The  fourth  paragraph  is  designated  a  counter- 
claim, and  it  sets  out  in  detail  wherein  said  work  was 
not  done  in  accord  with  the  plans  and  specifications 
and  wherein  it, is  faulty  and  defective,  and  alleges 
the  amount  of  the  damages  resulting  from  each  item 
of  such  faulty  and  defective  work ;  that  the  total  dam- 
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age  resulting  therefrom  is  $3,350^  and  asks  for  judg- 
ment accordingly. 

To  these  answers  the  appellant  filed  a  reply  in  gen- 
eral denial  and  a  special  reply  to  said  second  para- 
graph of  answer,  in  which  he  alleges  that  the  delay 
in  the  completion  of  his  part  of  said  building  was  due 
to  the  acts,  orders  and  conduct,  particularly  set  out, 
of  E  and  E  and  the  architect,  and  by  bad  weather  and 
strikes  of  his  employes,  over  which  he  had  no  con- 
trol and  for  which  he  was  not  responsible;  that  he 
did  his  work  as  fast  as  he  was  permitted  to  do  it  by 
E  and  E.  It  is  also  alleged  that  E  and  E  waived  the 
provisions  of  article  7  of  said  contract,  hereinafter 
set  out,  and  assured  appellant  that  the  several  delays 
set  out  in  said  reply,  and  causes  as  therein  set  out, 
would  in  each  instance  be  added  to  the  original  time 
given  for  the  completion  of  said  work,  without  any 
written  request  for  such  extension. 

Upon  these  issues  a  trial  by  the  court  resulted  in  a 
general  finding  in  favor  of  appellant  on  his  cross- 
complaint  against  S.  Herbert  Essex  in  the  sum  of 
$2,774.70,  and  a  finding  for  said  Essex  on  the  counter- 
claim of  E  and  E  in  the  sum  of  $4,210.57.  The  court 
further  found  for  Lenora  Essex  on  appellant's  cross- 
complaint,  and  that  she  take  nothing  by  her  counter- 
claim. Upon  this  finding  the  court  rendered  judg- 
ment that  S.  Herbert  Essex  recover  of  appellant  on 
his  counter-claim  $1,435.87  and  his  costs,  and  that 
Lenora  Essex  recover  her  costs. 

A  motion  for  new  trial  filed  by  appellant  was  over- 
ruled. This  ruling  is  assigned  as  error,  and  in  his 
brief,  under  the  heading  **  Errors  rcjied  upon  for  re- 
versal," the  appellant  says  that  he  relies  on  his  first 
assignment,  viz.:  **The  court  erred  in  overruling  ap- 
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pellant  's  motion  for  a  new  trial. ' '  This  statement  of 
the  error  relied  on  is  immediately  followed  by  a  sub- 
head as  follows:  **(a)  The  decision  of  the  court  is 
contrary  to  law.*' 

This  statement  is  followed  with  the  heading  *' Prop- 
ositions and  Authorities/'  under  which  eight  prop- 
ositions are  stated. 

The  motion  for  new  trial  contains  twenty-five  sepa- 
rate grounds  or  reasons,  but  neither  of  appellant  *s 
propositions  is  specifically  addressed  to  either  of  said 
grounds,  except  as  above  indicated. 

It  is  insisted  by  appellees,  in  effect,  that  appellant, 
by  said  brief,  has  eliminated  all  groimds  of  his  mo- 
tion for  new  trial,  except  that  challenging  the  deci- 
sion of  the  trial  court  as  being  contrary  to  law,  and 
that  his  propositions  of  law,  if  they  can  be  held  to 
apply  to  either  of  the  grounds  of  such  motion,  should 
at  least  be  limited  to  the  one  ground.  • 

Appellant's  first  proposition  is  to  the  effect  that 
appellant  introduced  in  evidence  the  architect's  final 
certificate,  showing  that  there  was  due  him  on  his 
contract  the  sum  of  $2,275.20,  and  an  additional  cer- 
tificate showing  that  there  was  due  him  for  extra 
work  the  sum  of  $608.30 ;  that  there  was  no  evidence 
showing  that  such  certificates  were  issued  by  mistake 
or  through  fraud  or  collusion ;  that,  in  the  absence  of 
such  evidence,  such  certificates  were  binding  on  ap- 
pellees, and  hence  that  the  court  should  have  ren- 
dered judgment  for  their  full  amount,  plus  interest 
thereon  from  the  date  of  their  presentation  for  pay- 
ment. 

It  is  stated  by  appellant,  in  his  reply  brief,  that  this 
proposition  is  addressed  to  that  ground  of  his  motion 
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for  new  triaL  which  challenges  the  decision  of  the  trial 
court  as  being  contrary  to  law. 

It  should  be  observed  in  this  connection  that  the 
finding  is  general,  and  under  the  issues  the  court  may 
have  found  for  appellant  in  the  full  amount  repre- 
sented by  said  certificates  and  yet  have  found  for  ap- 
pellees in  an  amount  sufficient  to  justify  the  judgment 
rendered. 

Assuming,  however,  without  so  holding,  that  the 
question  which  appellant  suggests  in  his  proposition 
supra  is  properly  presented  by  his  brief,  it 
1.     would  avail  him  nothing.    Whether  the  certifi- 
cates of  said  architect  were  conclusive  on  ap- 
pellees as  to  the  acceptance  of  said  work  and  the 
amount  due  thereon  depends  upon  the  terms  of  such 
certificates  and  the  authority  under  which  they  were 
issued.    To  bind  the  owner  of  the  property  in  such 
a  case,  the  architect  must  act  within  the  scope  of  his 
authority.    Eigemann  v.  Board,  etc.  (1882),  82  Ind. 
413;  Niemeyer  v.  Woods  (1903),  175  N.  Y.  492,  67 
N.  E.  1086 ;  5  C.  J.  256. 

The  certificates  in.  this  case  each  contain  the  follow- 
ing provision : 

*' Notice:    This  certificate  is  an  expression  of 
the  architect's  opinion  and  shall  at  no 
2.     time  be  considered  as  a  legal  obligation 
on  his  part;  neither  shall  same  be  consid- 
ered as  an  acceptance  of  any  work  done  or  mate- 
rials furnished." 
In  the  contract  between  appellant  and  appellees. 
Bacon  is  named  as  the  architect,  appellant  as  con- 
tractor, and  appellee  Bert  Essex  as  owner.    The  plans 
and  specifications  are  a  part  of  this  contract,  and 
specification  No.  24  provides : 
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**  Payments  will  be  ma(^e  on  monthly  estimates 
made  by  the  architect,  85  per  cent,  of  the  esti- 
mate to  be  paid  and  the  other  15  per  cent,  to  be 
payable  30  days  after  the  work  is  f uUy  completed 
and  (accepted  hy  the  owner  in  writing.'^     (Our 
italics.) 
It  follows  that  said  certificates  were  not  conclusive 
upon  appellees,  and  wheii  we  look  to  the  evidence  we 
find  that  appellant  admitted  an  error  in  said  certifi- 
cates of  $18.    There  was  also  evidence,  which  seems 
not  to  have  been  disputed,  that  the  first  two  and  the 
last  two  items  enumerated  among  the  extras  were  not 
in  fact  extras.    This  admitted  error  and  disputed  ex- 
tras aggregate  $108.80,  and  when  subtracted  from  the 
amount  of  said  certificates  a  balance  of  $2,774.70  re- 
mains, which  is  the  amount  shown  by  the  general  find- 
ing to  have  been  allowed  appellant  on  his  cross-com- 
plaint.   It  follows  that  the  legal  principle  involved 
in  appellant 's  first  proposition  can  avail  him  nothing 
under  the  facts  of  this  case. 

Appellant  ^s  second  proposition  is  to  the  following 

effect,  viz. :    Appellant  ^s  work  was  the  first  work  in 

the  construction  of  said  building.  Certain  rules 

3.     of  the  Indianapolis  Water  Company  require 

that  a  water  permit  for  the  use  of  all  water  to 

be  used  in  all  the  work  on  a  building  shall  be  obtained 

and  paid  for  in  advance.   Water  could  not  be  obtained 

from  any  other  source,  and  appellant  secured  said 

permit  from  said  water  company  and  paid  for  it. 

All  water  paid  for  in  excess  of  that  used  by  appellant 

inured  to  the  benefit  of  E  and  E;  that  this  excess 

amounted  to  $75.  While  this  item  is  not  included  in  the 

extras  certified  to  by  the  architect,  appellant,  under 

the  issues,  was  entitled  to  an  allowance  therefor.    In 
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this  proposition,  it  is.  insisted  that:  ''The  court 
erred  in  excluding  evidence  offered  to  sustain  said 
facts,  viz.,  the  receipt  of  payment  and  permit  for  the 
use  of  water,  •  •  •  and  the  rules  1  and  2  of  the 
Indianapolis  Water  Company  fixing  conditions  upon 
which  permits  will  be  issued    *     *     *." 

It  is  sufficient  to  say,  in  answer  to  this  proposition, 
that:  The  motion  for  new  trial  contains  no  ground 
predicated  upon  the  exclusion  of  either  of  the  items 
of  evidence  indicated. 

We  might  add  that  specification  No.  14  of  the 
plans  and  specifications,  made  part  of  the  contract 
upon  which  appellant 's  action  is  based,  expressly  pro- 
vides that  ''the  contractor  shall  furnish  the  water  for 
the  execution  of  his  work,'*  so  if  any  one  was  obli- 
gated to  pay  appellant  for  such  excess  water,  it  was 
the  other  contractors,  who  used  the  water  and  ob- 
tained the  benefit  of  his  permit. 

Proposition  3  is  a  general  proposition  to  the  effect 
that  the  provisions  of  a  contract  requiring  altera- 
tions, changes  and  extra  work  to  be  made  on  written 
orders,  may  be  waived,  etc.  Nothing  is  presented 
by  this  proposition.  The  legal  principle  involved 
therein  was  doubtless  recognized  by  the  trial  court, 
because,  as  we  have  already  indicated,  the  general 
finding  of  the  court  is  such  as  to  indicate  that  most 
of  the  items  charged  against  appellee  in  appellant's 
cross-complaint  were  allowed. 

Appellant 's  fourth  proposition  is  to  the  effect  that 
the  court  erred  in  giving  judgment  against  him  for 
delay  growing  out  of  the  acts  and  omissions  of  ap- 
pellees. 

Again  assuming,  without  so  holding,  that  the  ques- 
tion suggested  is  presented  by  appellant's  brief,  it 
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must  be  decided  adverse  to  his  contention.  The  con- 
tract here  involved  is  what  is  designated  as  **The 
Uniform  Contract.'^  Article  7  thereof  provides,  in 
part,  as  follows: 

* '  Should  the  contractor  be  delayed  in  the  prose- 
cution or  completion  of  the  work  by  the  act,  neg- 
lect or  default  of  the  owner,  of  the  architect,  or 
of  any  other  contractor  employed  by  the  owner 
upon  the  work  *  *  *  or  by  combined  action 
of  workmen  in  no  wise  caused  by  or  resulting 
from  default  or  collusion  on  the  part  of  the  con- 
tractor, then  the  time  herein  fixed  for  the  com- 
pletion of  the  work  shall  be  extended  for  a  period 
equivalent  to  the  time  lost  by  reason  of  any  or 
all  the  causes  aforesaid  which  extended  period 
shall  be  determined  and  fixed  by  the  architect; 
but  no  allowance  shall  be  made  unless  a  claim 
therefor  is  presented  in  writing  to  the  architect 
within  forty-eight  hours  of  the  occurrence  of 
such  delay.*' 

These  provisions,  so  far  as  material  to  the  question 
suggested,  are  substantially  the  same  as  were  in- 

■  

volved  in  the  case  of  Wm.  P.\Iungclaus  Co.  v.  Ratti, 
ante  84,  118  N.  E.  966.  What  is  there  said  is  perti- 
nent and  applicable  here,  and,  in  effect,  disposes  of 
appellant 's  contention. 

It  is  true,  as  appellant  contends,  that  there  may  be 

a  waiver  of  the  provision  of  such  contract  requiring 

a  written  demand  for  an  extension  of  time  re- 

4.  suiting  in  delay,  but  whether  there  was  such  a 
waiver  is  a  question  of  fact  to  be  determined 
from  the  evidence  in  the  case,  and  the  decision 

5.  of  the  trial  court  on  such  question  of  fact,  as 

VOL.  67—38. 
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in  all  questions  of  f  act^  is  conclusive  upon  this  court 
where  it  has  any  evidence  to  support  it. 

Appellant's  proposition  5  is  to  the  effect  that  the 
court  erred  in  treating  as  an  element  of  appellees' 
damages  a  certain  sum  paid  by  them  to  the  Meridian 
Hotel  Company  based  upon  that  company's  loss  re- 
sulting from  the  delay  in  giving  it  possession  of  said 
building.  Assuming,  without  so  holding,  that  such 
item  was  not  a  proper  element  of  damage,  this  court 
cannot  know  what  the  trial  court  treated  as  damages. 
If  it  was  appellant's  purpose  to  challenge  the  admis- 
sion of  evidence  of  this  character,  his  brief  wholly 
fails  to  present  such  question. 

The  grounds  of  appellant's  motion  for  new  trial 
from  9  to  21,  inclusive,  each  respectively  challenges 
the  action  of  the  trial  court  in  excluding  a  particular 
contract  entered  into  between  appellees  and  some  one 
of  the  various  other  contractors  who  aided  in  the 
construction  of  said  building. 

Appellant's  sixth  proposition  is  to  the  effect  that 
the  court  erred  *4n  excluding  evidence  of  subsequent 
contracts  made  by  appellee  Essex  with  other  con- 
tractors, covering  the  other  parts  of  the  work  of  the 
erection  of  the  buildiilg." 

We  assume  that  this  proposition  is  intended  to 

challenge  the  several  separate  rulings  of  the  trial 

court  covered  by  said  grounds  9  to  21  of  appel- 

6.  lant's  motion  for  new  trial.  Without  holding 
that  the  question  attempted  to  be  presented  by 
such  separate  grounds  of  the  motion  for  new  trial 
are  properly  presented  by  appellant 's  brief,  we  think 
it  safe  to  say  that  no  error  resulted  from  the  exclusion 
of  said  evidence. 

Appellant's  brief  does  not  indicate  wherein  his 
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rights  under  his  contract  could  have  been  aflfected  by 
the  contracts  entered  into  between  api)ellees  and  such 
other  contractors. 

What  we  have  said  in  our  disposition  of  the  above 
propositions,  in  effect,  disposes  of  those  remaining, 
and  we  deem  it  unnecessary  to  give  them  separate 
consideration. 

Appellant 's  brief  presents  no  reversible  error,  and 
our  examination  of  the  record  and  evidence  convinces 
us  that  he  had  a  fair  trial.  The  judgment  below  is 
therefore  a£Srmed. 

NoTBL—Reported  in  119  N.  E.  406.  See  under  (1)  5  C.  J.  256, 
9  C.  J.  775;  (2)  9  C.  J.  775;  (4)  9  O.  J.  888.  Conclusiveness  of 
architect's  certificate,  note  56  Am.  St  314.  Conclusiyeness  of  an 
architect's  decision  under  working  contract,  10  Ann,  Cas.  575; 
Ann.  Gas.  1913A  180. 


Lease  v.  Lease. 

[No.  9,636.    Filed  May  3,  19ia] 

Appeal. — Di9fni88al. — ^An  appeal  in  a  divorce  proceeding  in  which 
the  only  error  assigned  challenges  the  Jurisdiction  of  the  trial 
court  because  of  the  absence  of  the  affidavit  of  residence,  as 
required  by  11066  Bums  1914,  |1031  R.  S.  1881,  will  be  dis- 
missed where  the  record,  as  corrected  by  writ  of  certiorari  on 
the  appellee's  petition,  shows  that  the  affidavit  was  properly 
filed  with  the  complaint. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Proceeding  for  divorce  by  Ada  Lease  against 
Schuyler  M.  Lease.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appeals.    Appeal  dismissed. 
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M.  O.  Christian,  Ira  W.  Christian  and  Ralph  H. 
Waltz,  for  appellant. 
Gentry  S  Campbell,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  and 
decree  in  appellee's  favor  granting  her  a  divorce,  ali- 
mony, and  the  care  and  custody  of  the  children 
therein  named. 

The  error  assigned  is :  * '  The  court  had  no  jurisdic- 
tion of  the  subject-matter  of  the  action.  * ' 

It  appears  from  appellant 's  brief  that  said  assigned 
error  is  predicated  upon  the  fact  that  the  affidavit  of 
residence  required  by  §1066  Bums  1914,  §1031  B.  S. 
1881,  was  not  filed  with  plaintiff's  complaint.  The 
transcript  originally  filed  herein  shows  no  affidavit 
accompanying  said  complaint,  but,  since  the  filing  of 
said  transcript  and  appellant's  briefs  herein,  appel- 
lee has  filed  a  petition  for  a  writ  of  certiorari,  whicdi 
has  been  granted,  and  the  transcript,  as  now  supple- 
mented by  the  return  to  such  writ,  shows  that  the 
complaint  was  in  fact  accompanied  by  an  affidavit  of 
residence.  As  the  only  question  presented  by  appel- 
lant in  his  brief  is  that  challenging  the  jurisdiction 
of  the  trial  court  because  of  the  absence  of  said  affi- 
davit, the  correction  of  the  record  as  indicated  leaves 
no  further  question  presented  for  our  determination. 

The  appeal  is  therefore  dismissed. 

Note.— Reported  in  119  N.  E.  48a 
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Fort  Wayne  and  Northern  Indiana  Traction 

Company  et  al.  v.  Parish. 

[No.  9,6ia    Filed  May  3,  1918.] 

1.  Gabbiebs. — Street  Railroads. — Passengers. — Care  Required, — ^A 
street  railway  company  owes  a  passenger  on  one  of  its  cars  the 
dnty  of  exercising  the  highest  degree  of  care  practicable,    p.  600. 

2.  Gabbiebs. — Street  Railways. — Negligence. — Ooncurring  Causes. — 
A  complaint  alleging  that  the  defendant  street  railway  company 
stopped  its  car  within  the  intersection  of  a  street,  negligently 
permitting  it  to  remain  on  the  crossing,  which  was  not  a  regular 
stopping  place,  and  that,  while  the  car  was  standing  in  such 
position,  a  runaway  team  collided  with  it,  injuring  the  plaintiff, 
who  was  a  passenger  on  the  car,  that  the  owner  of  the  team, 
another  defendant,  knowingly  allowed  a  spirited  team  to  be 
hitched  to  the  wagon,  that  the  tongue  of  the  wagon  was  so  defect- 
ive that  it  was  certain  to  break  and  cause  the  wagon  to  run  against 
the  team,  and  that  the  tongue  did  break  causing  the  team  to  run 
away,  was  sufficient  to  charge  each  of  the  defendants  with  con- 
curring negligence,    pp.  600,  601. 

3.  Nbgugekce. — Concurring  Causes. — Liability. — Where  an  injury 
results  from  two  concurring  causes,  a  party  at  fault  for  one  of 
such  causes  is  liable  if  the  injury  would  not  have  resulted  in  the 
absence  of  such  fault    p.  601. 

4.  Gabbiebs. — Duty  to  Passengers. — Degree  of  Care. — Sudden  Peril. 
— Jury  Question. — ^Where  the  motorman  of  a  street  car  driylng 
slowly  uxK>n  a  crossing  saw  a  runaway  team  suddenly  bearing 
down  upon  the  car,  he  is  responsible  only  for  such  degree  of 
care  that  an  ordinarily  prudent  person  would  have  exercised 
under  the  circumstances ;  and  whether  the  motorman  was  guilty 
of  negligence  in  stopping  the  car  on  the  crossing,  a  passenger  hav- 
ing been  injured  by  the  collision,  was  a  question  of  tact  for  the 
Jury  to  determine  under  proper  instructions,    p.  604. 

5.  Gabbiebs. — Collisions. — Negligence. — Suffl<:iency  of  Evidence. — 
In  an  action  for  injuries  sustained  by  a  passenger  in  a  collision 
between  a  street  car  and  a  runaway  team,  the  evidence  is  re- 
viewed and  held  sufficient  to  sustain  a  verdict  against  the  car- 
rier and  the  owner  of  the  team  for  concurrent  negligence  resulting 
in  the  injury,    p.  604. 

From  Allen  Circuit  Conrt ;  J.  W.  Eggeman,  Judge. 
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Action  by  Daisy  D.  Parish  against  the  Fort  Wayne 
and  Northern  Indiana  Traction  Company  and  an- 
other. From  a  judgment  for  the  plaintiff,  tiie  defend- 
ants appeal  Affirmed. 

Barrett,  Morris  d  Hoffman  and  Robert  B.  Dreibel- 
T)iss,  for  appellants. 
John  H.  Aiken,  for  appellee. 

Felt,  J. — ^This  snit  was  brought  by  appellee  against 
appellants  to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  from  the  concurring  negli- 
gence of  the  appellants.  The  complaint  in  one  para- 
graph was  answered  by  each  defendant  by  a  general 
denial.  A  trial  by  jury  resulted  in  a  verdict  against 
both  defendants  for  $500.  Each  of  the  appellants  filed 
a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  was  rendered  on  the  verdict. 

Appellant  the  Fort  Wayne  and  Northern  Indiana 
Traction  Company  has  assigned  as  separate  error  the 
overruling  of  its  demurrer  to  the  complaint  and  the 
overruling  of  its  separate  motion  for  a  new  trial  Ap- 
pellant Wyss  has  assigned  as  error  that  the  court 
erred  in  overruling  his  motion  for  a  new  trial. 

The  substance  of  the  averments  of  the  complaint  is 
as  follows:  The  appellant  Fort  Wayne  and  North- 
em  Indiana  Traction  Company  owns  and  operates  a 
street  railway  system  in  the  city  of  Fort  Wayne, 
Indiana.  On  March  15, 1915,  appellee  became  a  pas- 
senger on  one  of  said  company's  cars,  running  on 
Calhoun  street,  and  paid  her  fare  to  be  carried  from 
Pontiac  street  north  to  the  Lake  Shore  and  Michigan 
Southern  depot  in  said  city.  Appellant  Wyss  is  a 
farmer  and  owned  a  team  of  spirited  horses,  which 
on  said  day  were  hitched  to  a  wagon  loaded  with 
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grain  and  were  driven  by  an  employe  of  said  Wyss 
over  and  along  certain  streets  in  said  city.  The 
tongue  of  the  wagon  aforesaid  was  out  of  repair  and 
"broken,  in  this :  that  the  wood  and  iron  attached  near 
the  end  of  the  tongue,  over  which  the  neckyoke  "^sls 
attached,  had  previously  become  cracked  and  broken 
to  such  an  extent  that  it  was  certain  that  in  using  it 
the  end  of  the  tongue  would  break  off  and  cause  the 
wagon  to  run  upon  and  against  said  horses,  all  of 
which  was  known  to  said  Wyss  before  he  allowed  the 
same  to  be  so  used  as  aforesaid.  When  the  car  on 
which  appellee  was  a  passenger  as  aforesaid  arrived 
at  the  crossing  of  DeWald  and  Calhoun  streets,  it  was 
carelessly  and  negligently  stopped  by  said  company's 
motorman,  in  charge  of  the  same,  within  the  intersec- 
tion of  said  streets,  and  negligently  permitted  to  re- 
main therein.  The  place  where  the  car  was  so  stopped 
was  not  the  proper  place  for  taking  on  or  discharging 
passengers,  and  no  passengers  desired  to  board  or 
leave  the  car  at  said  place.  Appellee  was  seated  on 
the  west  side  of  the  car  as  it  ran  north,  and  there  was 
an  iron  railing  in  front  of  her.  The  employe  of  appel- 
lant Wyss  was  at  the  time  driving  said  team  west  on 
DeWald  street,  approaching  Calhoun  street,  when  the 
said  defective  tongue  suddenly  broke  and  the  wagon 
ran  upon  said  horses,  frightened  them,  and  caused 
them  to  run  and  the  broken  tongue  to  plow  along  upon 
the  surface  of  the  street.  The  team  and  wagon  ran 
into  said  street  car  so  carelessly  and  negligently 
stopped  in  said  street  intersection,  broke  the  window 
and  side  of  the  car,  and  the  broken  wagon  tongue 
extended  into  and  across  said  car.  By  force  of  the 
collision  appellee  was  thrown  violently  against  said 
iron  railing  and  against  the  side  of  the  car,  whereby 
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her  right  side  and  right  arm  were  severely  bruised, 
and  she  was  permanently  injured  and  caused  to  suffer 
great  pain,  and  to  expend  more  than  $100  for  hospital 
and  medical  treatment  in  an  effort  to  cure  the  injuries' 
and  relieve  the  pain  so  caused  as  aforesaid.  Prayer 
for  damages  in  the  sum  of  $5,000. 

The  memorandum  accompanying  the  demurrer 
states  that:  (1)  The  averments  show  that  the  neg- 
ligence of  the  company's  codefendant  Wyss  was  the 
sole  proximate  cause  of  the  injury  suffered  by  the 
plaintiff.  (2)  The  street  car  company  had  no  connec- 
tion with  or  control  over  its  codefendant.  (3)  The 
averments  show  no  negligence  of  the  company  which 
proximately  caused  plaintiff's  alleged  injuries.  (4) 
The  averments  show  plaintiff's  injuries  were  due  to 
an  unavoidable  accident  entirely  beyond  the  control  of 
the  company,  and  which  could  not  reasonably  have 
been  anticipated  by  it. 

The  facts  show  that  appellee  was  a  passenger  on 

one  of  the  cars  of  the  traction  company  at  the  time 

she  received  the  injuries  for  which  she  sues. 

1.  The  company  therefore  owed  her  the  duty  of 
exercising  the  highest  practicable  care  for  her 

safety.  Terre  Haute,  etc.,  iJ.  Co.  v.  Sheeks  (1900), 
155  Ind.  74,  94, 56  N.  E.  434 ;  Indianapolis  St.  R.  Co.  v. 
Schmidt  (1904),  163  Ind.  360,  364,  71  N.  E.  201. 

The  general  averments  that  the  traction  company 

negligently  stopped  its  car  within  the  intersection  of 

the  streets  where  the  accident  occurred,  and 

2.  negligently  permitted  it  to  remain  in  the  space 
occupied  by  the  crossing  of  the  streets,  which 

was  not  the  proper  place  to  stop  the  car  to  receive  and 
discharge  passengers,  and  that  while  the  car  was  so 
standing  out  in  the  street  as  aforesaid  the  team  ran 
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into  it  and  cansed  appellee 's  injuries^  as  alleged,  show 
a  violation  of  the  duty  that  the  traction  company 
owed  appellee  which  contributed  to  her  alleged  in- 
jury, and  are  clearly  sufficient  as  a  matter  of  pleading 
to  show  a  violation  of  the  duty  which  the  company 
owed  to  appellee  as  a  passenger.  Belt  R.,  etc.,  Co.  v. 
McClain  (1914),  58  Ind.  App.  171, 175, 106  N.  E.  742; 
Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co. 
(1914),  57  Ind.  App.  644,  656, 104  N.  E.  866, 106  N.  E. 
739;  Cleveland,  etc.,  R.  Co.  v.  Colson  (1912),  51  Ind. 
App.  225^  227,  99  N.  E.  433. 

Where  two  causes  concur  in  producing  an  injury, 
the  party  at  fault  for  one  of  such  causes  will  be  held 

liable  if  the  injury  would  not  have  occurred  in 
3.     the  absence  of  such  fault.    The  averments  of 

the  complaint  aforesaid  show  that  the  traction 

company  negligently  held  its  car  on  the  street 
2.     crossing,  and  that  appellee's  injury  would  not 

have  been  received  but  for  the  fault  of  the  com- 
pany in  so  doing.  These  averments  sufficiently  show 
two  causes  concurring  in  producing  the  alleged  in- 
jury, and  that  the  alleged  negligence  of  the  traction 
company  was  a  contributing,  proximate  cause  of  such 
injury.  When  fairly  construed,  the  complaint  states 
a  cause  of  action  against  both  defendants,  and  the 
court  did  not  err  in  overruling  the  demurrer  thereto. 
Terre  Haute,  etc..  Traction  Co.  v.  Hunter  (1916),  62 
Ind.  App.  399, 417,  111  N.  E.  344,  349;  Lake  Erie,  etc., 
R.  Co.  V.  Charman  (1903),  161  Ind.  95,  103,  67  N.  E. 
923;  Southern  R.  Co.  v.  Adams  (1912),  52  Ind.  App. 
322, 328, 100  N.  E.  773 ;  Cleveland,  etc.,  R.  Co.  v.  Clark 
(1912),  51  Ind.  App.  392,  401,  404,  97  N.  E.  822. 

The  sufficiency  of  the  evidence  to  support  the  ver- 
dict is  the  only  question  duly  presented  under  the  mo- 
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tions  for  a  new  trial.  Under  their  respective  motions 
each  appellant  contends  that  the  other  is  liable  for 
the  injury  to  appellee.  The  evidence  tends  to  show 
that  as  the  street  car,  on  which  appellee  was  a  passen- 
ger, approached  DeWald  street,  which  crosses  Cal- 
houn street  at  right  angles,  the  team  of  appellant 
Wyss  was  running  west  on  DeWald  street,  and  when 
the  street  car  entered  upon  the  crossing  the  team  was 
about  one-half  square,  or  more  than  100  feet,  east  of 
the  car  tracks ;  that  the  street  car  was  moving  slowly 
and  the  team  was  clearly  visible  as  it  approached, 
and  was  seen  by  appellee  and  other  passengers  when 
half  a  square  from  the  car;  that  after  the  car  reached 
the  crossing  the  motorman  turned  around  and  looked 
in  the  direction  of  the  approaching  team.  The  motor- 
man  testified  that  he  saw  the  horses  galloping  toward 
the  tracks,  stopped  his  car  a  few  seconds  before  they 
ran  into  it,  and  did  not  think  he  could  have  cleared 
the  crossing  before  the  team  reached  the  tracks.  The 
driver  of  the  team  testified  in  substance  that  the 
tongue  broke  and  let  t^e  wagon  run  against  the 
horses ;  that  it  was  down  grade  toward  the  car  tracks ; 
that  he  saw  the  car  and  thought  it  would  pass  the 
crossing  before  the  team  reached  it;  that  it  would 
have  passed  the  crossing  before  the  team  reached  it 
if  the  car  had  continued  to  move  as  it  was  moving 
when  it  entered  the  street  crossing;  that  the  car 
moved  so  far  across  the  street  that  the  team  could 
not  pass  north  of  it.  The  testimony  of  different  wit- 
nesses varied  as  to  the  position  of  the  car ;  some  indi- 
cating that  the  front  of  the  car  was  about  four  feet 
north  of  the  south  clirb  of  DeWald  street,  and  others 
that  it  was  almost  even  with  the  north  curb  when  it 
stopped  and  when  the  team  ran  into  it.    The  street 
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was  twenty  feet  wide  between  curbs.  The  evidence 
also  tended  to  show  that  the  team  ran  down  the  center 
of  the  street,  turned  a  little  to  the  south  just  before 
striking  the  car,  and  was  within  three  or  four  feet  of 
the  south  curb  when  it  struck  the  car ;  that  the  broken 
tongue  of  the  wagon  entered  the  side  of  the  car,  broke 
the  second  window  from  the  front  end,  and  ran  up 
into  the  top  of  the  car;  that  the  jar  was  very  severe; 
that  the  owner  of  the  team  had  been  informed  that 
the  tongue  that  broke  was  defective  and  liable  to 
break  before  the  day  on  which  the  accident  occurred. 
The  court  submitted  the  question  of  the  alleged  neg- 
ligence of  each  of  the  defendants  to  the  jury  to  be 
determined  from  the  evidence,  and  in  substance  in- 
formed the  jury  that  the  burden  was  on  appellee  to 
prove  the  material  averments  of  her  complaint ;  that 
to  be  entitled  to  a  verdict  against  either  defendant 
she  must  prove  by  a  fair  preponderance  of  the  evi- 
dence that  the  alleged  negligence  of  such  defendant 
proximately  caused  or  contributed  to  her  said  inju- 
ries ;  that  if  the  preponderance  of  the  evidence  showed 
the  alleged  negligence  of  one  of  the  defendants  to 
have  caused  appellee 's  injury,  and  did  not  prove  the 
alleged  negligence  of  such  other  defendant,  then  she 
could  recover  only  against  the  one  whose  negligence 
was  so  proved,  and  could  not  recover  against  the  other 
defendant ;  that  in  case  the  preponderance  of  the  evi- 
dence showed  that  the  alleged  negligence  of  each  of 
the  defendants  proximately  contributed  to  appellee's 
injuries,  she  could  recover  against  both  defendants; 
that  she  could  not  recover  if  she  was  guilty  of  any 
negligence  which  proximately  contributed  to  her  in- 
juries, nor  if  her  injuries  were  the  result  of  a  pure 
accident. 
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The  facts  of  the  case  as  related  to  the  motorman 
in  charge  of  the  car  on  which  appellee  was  a  passen- 
ger invoke  the  application  of  the  rule  that  when 

4.  a  person  is  confronted  with  sudden  peril,  and 
must  act  in  the  emergency  occasioned  thereby, 

he  is  not  held  to  the  same  degree  of  care  that  he 
would  otherwise  be  required  to  exercise  in  the 
absence  of  emergency,  and  is  only  responsible  for 
such  degree  of  care  as  am  ordinarily  prudent  person 
would  liave  exercised  under  Uke  circumstances  and 
conditions.  But  even  under  this  rule  it  is  still  a  ques- 
tion of  fact  to  be  determined  from  the  evidence  by 
the  jury  whether  he  was  or  was  not  guilty  of  negli- 
gence under  the  circumstancs  shown.  City  of  Indian- 
apolis V.  Pell  (1916),  62  Ind.  App.  191, 195,  111  N.  E. 
22.  In  the  case  at  bar  the  traction  company  tendered 
instruction  No.  3,  which  gave  it  the  full  benefit  of  this 
doctrine,  and  the  court  gave  the  instruction  to  the 
jury  as  tendered. 

The  evidence  tends  to  sustain  all  the  material  aver- 
ments of  the  complaint  and  warranted  the  verdict  of 
the  jury.    The  case  seems  to  have  been  fairly 

5.  tried  on  its  merits,  and  no  cause  for  reversal 
of  the  judgment  has  been  pointed  out.  Balti- 
more, etc.,  R.  Co.  V.  Kleespies  (1906),  39  Ind.  App. 
151, 164,  76  N.  E.  1015,  78  N.  E.  252 ;  Moran  v.  Leslie 
(1903),  33  Ind.  App.  80,  82,  70  N.  E.  162;  Cleveland, 
etc.,  R.  Co.  V.  Clark,  supra. 

Judgment  affirmed. 

Note. — Reported  in  119  N.  E.  488.  Carrier's  duty  to  a  passenger 
in  respect  to  care,  118  Am.  St  465.  See  under  (1)  10  G.  J.  858; 
(2)  10  C.  J.  1001;  (3)  29  Cyc  532. 
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Beard  v.  Fenton  bt  al. 

[No.  10,152.    Filed  May  14,  1918.] 

Appeal. — JHtmissal. — Bill  of  Exceptions, — Failure  to  File  in  Time. 
— ^Where  the  ruling  on  a  motion  for  new  trial,  based  solely  on 
the  ground  that  the  verdict  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law,  is  the  only  error  assigned,  and  the  record 
shows  that  the  bill  of  exceptions  containing  the  evidence  was 
not  filed  within  the  time  fixed  by  the  court,  the  appeal  must  be 
dismissed. 

From  Franklin  Circuit  Court;  Raymond  S. 
Springer^  Judge. 

Action  by  Mary  E.  Fenton  against  John  E.  Beard 
and  Cora  Sheard.  From  a  judgment  for  the  plaintiff, 
Beard  appeals.    Affirmed. 

Marsh  R.  Alexander  and  George  R.  Foster ^  for  ap- 
pellant. 
M.  P.  Hubbard,  for  appellee. 

Ibach^  C.  J. — ^This  is  an  appeal  from  a  judgment  on 
a  promissory  note  executed  by  appellant  and  appellee 
Sheard.  Appellee  Mary  E.  Fenton  died  after  the 
bringing  of  this  appeal,  and  Harry  Fenton  was  on 
motion  substituted  in  her  stead.  Said  appellee  now 
moves  this  court  to  dismiss  the  appeal  herein  upon 
grounds,  among  others,  that  the  bill  of  exceptions 
containing  the  evidence  was  not  filed  within  the  time 
fixed  by  the  court. 

The  overruling  of  appellant's  motion  for  a  new 
trial,  alleging  as  grounds  therefor  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law,  is  the  only  error  assigned  for  re- 
versal. A  consideration  of  such  questions  would 
require  an  examination  of  the  evidence. 
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An  examination  of  the  record  shows  that  appel- 
lant's motion  for  a  new  trial  was  overruled  on  April 
24, 1917,  and  that  he  was  then  given  ninety  days  *  time 
in  which  to  prepare  and  file  his  bills  of  exceptions; 
that  the  bill  of  exceptions  containing  the  evidence 
was  not  filed  or  presented  to  the  judge  for  his  ap- 
proval until  September  13, 1917.  The  evidence  is  not 
before  us,  and,  as  the  motion  for  a  new  trial  presents 
no  other  question,  the  appeal  must  be  dismissed. 
Huntingburg  Bank  v.  Morgenroth  (1916),  64  Ind* 
App.  315,  115  N.  E.  798. 

Appeal  dismissed. 

Note.— Reported  in  119  N.  E.  405.     See  4  G.  J.  570. 


JOHNSOK,    InSUBANCE     COMMISSIONER,    V.    SCHREPFEE- 

MAN. 

[No.  9,602.    FUed  May  14, 1918.] 

1.  Appeal. — Briefs, — Questions  Presented, — ^Where  the  principal 
questions  sought  to  be  presented  may  be  ascertained  by  the  con- 
sideration of  the  appellant's  and  the  appellee's  briefs  together, 
such  questions  so  ascertainable  will  be  considered,  though  the 
appellant's  briefs  are  subject  to  criticism,    p.  607. 

2.  Bbokebs. — Definition, — A  broker  is  a  negotiator  between  other 
parties,  and  as  such  does  not  act  in  his  own  name.    p.  600. 

3.  Brokers. — Character  of  Acts, — Proof  of  Relation, — Inference. — 
The  character  of  a  broker's  relation  to  a  given  transaction  may  be 
proved  like  any  other  fact,  either  by  direct  evidence  or  by  the 
proof  of  facts  which  warrant  an  inference  as  to  such  relation, 
p.  610. 

4.  iNsmtANCB. — AgenVs  Authority, — ^In  the  absence  of  a  special 
contract  to  the  contrary,  a  broker  who  procures  insurance  whi<A 
is  accepted  and  issued  by  the  company  is  the  agent  of  the  com- 
pany, and  his  acts  and  representations  within  the  scope  of  his 
authority  are  binding  on  the  company,    p.  610. 
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5.  EviDKNGE. — Ret  Oeatae. — StatemetiU  of  Agent. — ^In  an  action  by 
an  insurance  commissioner  for  recovery  of  a  delinquent  premium 
on  a  policy  procured  by  tlie  defendant  through  a  broker,  acts 
and  statements  of  the  broker  in  reference  to  the  procuring  of  the 
policy,  the  adjusting  of  the  premium  and  the  canceling  of  the 
policy,  which  were  within  the  scope  of  the  broker's  authority, 
are  admissible  in  evidence  as  part  of  the  res  gestae,    p.  61L 

From  Clay  Circuit  Court ;  John  M.  Rawley,  Judge. 

Action  by  Charles  Johnson^  as  Insurance  Commis- 
sioner for  the  Commonwealth  of  Pennsylvania, 
against  Nicholas  Schrepferman.  From  a  judgment 
for  the  def endanty  the  plaintiff  appeals.    Affirmed. 

B.  C.  Craig y  for  appellant. 

McGregor,  Knight  S  Miller  and  Edwftrd  H.  Knight, 
for  appellee. 

Felt,  J. — ^Appellant  brought  suit  against  appellee 
to  collect  an  alleged  unpaid  premium'  for  insurance. 
The  complaint  in  one  paragraph  was  answered  by  a 
general  denial.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  the. finding  and  judgment  were  for  the 
defendant.  Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  this  appeal  prayed  and 
granted.  The  only  error  assigned  is  the  overruling 
of  the  motion  for  a  new  trial. 

Appellee  earnestly  contends  that  no  questions  are 

duly  presented  by  appellant  ^s  briefs  under  the  rules 

of  this  court.     The  briefs   are  justly   subject   to 

criticism,  but,  considering  the  briefs  of  both 

1.  appellant  and  appellee  together,  we  are  able 
to  ascertain  the  principal  questions  sought  to 
be  presented,  and  shall  consider  only  such  questions 
as  may  be  so  ascertained. 

It  appears  without  controversy  that  on  May  18, 
1914,  the  Employers*  Indemnity  Company,  an  insur- 
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ance  company  of  the  State  of  Pennsylvania,  was  by 
due  order  of  court  in  that  state  dissolved,  and  appel- 
lant was  placed  in  charge  of  its  business  and  assets 
for  the  purpose  of  liquidation;  that  on  September 
25,  1912,  said  company  issued  to  appellee  a  policy  of 
industrial  insurance  to  protect  him  from  loss  on  ac- 
count of  damages  sustained  by  reason  of  injuries  to 
his  employes  in  certain  coal  mines  operated  by  him 
in  Clay  county,  Indiana ;  that  in  pursuance  of  the  pro- 
visions of  the  policy  the  company  canceled  the  same 
as  of  the  date  of  December  1, 1912 ;  that  the  premium 
for  said  policy  was  not  paid  by  appellee,  and  appel- 
lant claims  that  there  is  due  from  him  on  that  account 
the  sum  of  $174.07. 

Over  appellant  ^s  objection  the  court  permitted  wit- 
nesses to  testify  to  certain  statements  made  by  Mr. 
Wolf  to  appellee,  which  tended  to  prove  that  appellee 
was  not  required  to  pay  the  premium  on  the  policy 
in  question,  and  that,  in  order  to  hold  his  business, 
other  interested  parties  had  arranged  temporarily  for 
his  insurance  untU  they  could  write  his  insurance  in 
a  company  they  were  organizing. 

The  gist  of  appellant  ^s  contention  is  that  there  is 
no  evidence,  other  than  the  statements  of  Wolf,  him- 
self,  which  tend  to  prove  that  he  was  the  agent  of  the 
Employers'  Indemnity  Company;  that  the  authority 
of  an  agent  to  represent  his  alleged  principal  cannot 
be  proved  by  the  statements  of  the  agent.  The  latter 
proposition  is  not  controverted. 

There  was  evidence  tending  to  show  that  appellee 
had  carried  such  insurance  in  another  company  which 
had  gone  out  of  business,  and  that  certain  parties  were 
engaged  in  organizing  a  new  company  with  a  view 
of  carrying  insurance  formerly  carried  by  such  other 
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company,  including  appellee 's  business ;  that,  to  hold 
such  insurance,  the  aforesaid  parties  undertook  to 
provide  insurance  for  appellee  without  cost  to  him  in 
other  companies,  including  the  Employers'  Liability 
Company,  until  such  new  company  was  organized  and 
authorized  to  do  business.  There  was  evidence,  other 
than  the  statements  of  Wolf,  to  show  that  Wolf  acted 
as  an  insurance  broker;  that  the  policy  in  question 
was  procured  by  him,  and  that  no  representative  or 
agent  of  the  company  had  anything  to  do  with  its 
procurement  other  than  Mr.  Wolf  and  his  assistants ; 
that  he  delivered  the  policy  to  appellee,  procured 
from  him  certain  statements  in  regard  to  his  pay  roll, 
required  by  the  Employers '  Indenmity  Company,  de- 
livered the  same  to  the  company,  and  later  on  ar- 
ranged for  the  cancellation  of  the  policy  in  accord- 
ance with  the  original  plan  when  the  policy  was  issued 
by  the  company  and  delivered  to  appellee  by  Mr.  Wolf 
as  aforesaid.  Furthermore,  appellant  states  in  his 
brief  that:  ** Arthur  Wolf  was  an  insurance  broker 
•  *  *  engaged  in  the  business  of  securing  insur- 
ance for  clients.'' 

Appellee  contends  that  the  evidence  fully  autho- 
rized the  inference  that  Mr.  Wolf  acted  as  an  insur- 
ance broker  and  as  such  procured  the  policy  from  the 
company;  that  acting  in  that  capacity  he  was  the 
agent  of  the  company  in  the  transaction  with  appel- 
lee relative  to  the  policy  and  premium  in  controversy ; 
also  that  the  facts  show  a  ratification  of  the  agency 
of  Wolf  by  the  insurance  company. 

A  broker  is  a  negotiator  between  other  parties,  and 

does  not  act  in  his  own  name.    The  character  of  his 

relation  to  a  given  transaction,  when  not  ad- 

2.     mitted,  may  be  proved  like  any  other  fact,  by 
either  direct  and  positive  evidence,  or  may  be 

VOL.  «7— 30. 
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inferred  from  proved  facts  and  circumstances 

3.  which   warrant   such   inference.     Barnett   v. 
Gluting    (1891),   3   Ind.   App.   415,   420,   29 

N.  E.  154,  927;  Haas  v.  Buston  (1895),  14  Ind. 
App.  8,  17,  42  N.  E.  298,  56  Am.  St.  288;  1  Words 
and  Phrases  878;  Over  v.  Schiffling  (1885),  102 
Ind.  191,  196,  26  N.  E.  91;  Wagner  v.  McCool 
(1912),  52  Ind.  App.  124,  135,  100  N.  E.  395.  The 
evidence  warrants  the  inference  that  Mr.  Wolf  acted 
as  a  broker  in  procuring  the  insurance  from  the  com- 
pany represented  by  appellant,  for  which  the  pre- 
mium in  controversy  is  alleged  to  be  due. 

The  law  is  settled  in  Indiana  that,  in  the  absence  of 

a  special  agreement  or  arrangement  to  the  contrary, 

a  broker  who  procures  insurance  whidi  is  ac- 

4.  cepted  and  issued  by  the  insurance  company 
is  the  agent  of  such  company,  and  may  bind  it 

by  his  acts  and  representations  within  the  scope  of 
liis  authority.  Insurance  brokers  so  acting  are  the 
agents  of  such  companies  for  the  purpose  of  deliver- 
ing policies  procured  by  them  and  in  collecting  or 
adjusting  the  premiums  therefor.  Indiana  Ins.  Co.  v. 
Hartwell  (1890),  123  Ind.  177,  191,  24  N.  E.  100; 
Thompson  v.  Michigan  Mut.  Life  Ins.  Co.  (1914),  56 
Ind.  App.  502,  510, 105  N.  E.  780;  Western  Ins.  Co.  v. 
Ashby  (1913),  53  Ind.  App.  518,  523,  102  N.  E.  45; 
Insurance  Company,  etc.  v.  Indiana  Beduction  Co. 
(1917),  65  Ind.  App.  330,  117  N.  E.  273;  Continental 
Ins.  Co.  v.  Bair  (1917),  65  Ind.  App.  502,  114  N.  E. 
763, 116  N.  E.  752 ;  Globe,  etc.,  Ins.  Co.  v.  Indiana  Re- 
duction Co.  (1916),  62  Ind.  App.  528,  113  N.  E.  425. 
The  facts  tend  to  sustain  the  finding,  which  in- 
cludes the  proposition  that  in  procuring  the  insur- 
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ance,  adjusting  the  premium,  and  canceling  the 

5.  policy,  Mr.  Wolf  was  the  agent  of  the  com- 
pany. Such  being  the  case,  his  acts  and  state- 
ments relating  to  the  transactions  aforesaid  are  a 
part  of  the  res  gestae  thereof  and  binding  on  the  in- 
surance company. 

Appellant's  contention  goes  to  the  admissibility  of 
the  evidence  aforesaid,  and  it  is  not  contended  that  if 
such  evidence  was  properly  received  it  does  not  tend 
to  sustain  the  decision  of  the  trial  court. 

The  evidence  also  tends  to  show  that  no  demand 
was  made  on  appellee  for  payment  of  the  premium 
while  the  company  was  doing  business  as  a  going  con- 
cern, and  that  the  first  demand  made  on  him  therefor 
was  made  by  a  representative  of  appellant  about  two 
years  after  the  policy  was  issued. 

The  case  seems  to  have  been  fairly  tried  on  its 
merits.  No  intervening  error  harmful  to  appellant 
has  been  pointed  out.    Judgment  affirmed. 

Note.— Reported  In  119  N.  E.  404.  See  under  (2)  0  C.  J.  506 ; 
(3)  9  C.  J.  553;  (4)  22  Cyc  1428,  1429;  (5)  16  Cyc  1242. 


KoKOMo  Trust  Company  v.  Hiller. 

[No.  9,302.    Filed  May  29, 1917.    Rehearing  denied  January  9,  1918. 

Transfer  denied  May  15,  1918.] 

1.  Deeds. — Wills, — Construction. — Vesting  of  Interest, — ^An  instru- 
ment having  all  the  formalities  of  a  deed  will  be  construed  as 
such,  and  not  as  a  will,  where  it  appears  therefrom  that  the 
maker  intended  to  convey  any  interest  whatever  to  vest  on  its 
execution,     p.   618. 

B 

2.  Deeds. — Delivery  Through  Third  Person. — Effect. — ^Where  a  deed 
is  delivered  through  the  instrumentality  of  a  third  person,  the 
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title  conveyed  relates  back  to  its  execution  completed  by  delivery 
to  the  grantee,    p.  620. 

3.  Deeds. — Wills, — Construction. — Reservation  of  Life  Estate. — A 
recital  reserving  to  the  grantor,  in  an  instrument  in  the  form  of 
a  deed,  the  i)osseBsion  and  control  of  lands  during  his  lifie- 
time  amounts  to  a  reaervation  of  a  life  estate,  and  does  not  char- 
acterize the  instrument  as  testamentary,    p.  620. 

4.  Deeds. — Construction. — Reservation  of  Life  Eitate.-^Defeasib'le 
Fee. — ^An  instrument  in  the  form  of  a  deed,  which,  after  reserv- 
ing a  life  estate  to  the  grantor,  reserved  to  the  grantor  the  right 
to  sell  and  convey  the  land  during  his  lifetime,  and  provided  that 
at  his  death  the  conveyance  should  be  in  full  force  and  effect  if 
he  should  die  seized  of  the  land,  granted  a  present  estate  in  fee, 
subject  to  a  life  estate,  defeasible  by  reason  of  the  reserved  power, 
but  which  ripened  into  an  indefeasible  fee  by  the  nonexercise 
of  the  power,    p.  622. 

6,  Deeds. — Delivery  Through  Third,  Person. — Intent. — Facts  show- 
ing that  the  grantor,  after  signing  and  acknowledging  deeds 
reserving  a  life  estate,  handed  them  to  his  attorney,  who  drew 
them  as  directed  by  the  grantor,  and  instructed  the  attorney  to 
keep  them  in  his  safe  for  the  grantees  and  to  have  them  recorded 
and  delivered  to  them  Immediately  upon  the  grantor's  death, 
expressing  a  desire  at  the  time  that  the  grantees  be  infohned 
concerning  the  deeds,  which  instructions  were  fully  carried  out, 
were  sufficient  to  show  that  the  grantor  intended  a  delivery  of 
the  deeds,    pp.  624,  630. 

6.  Deeds. — Delivery, — Intention. — ^The  grantor's  intention  is  the 
controlling  element  in  determining  the  question  of  the  delivery 
of  a  deed,  and  such  intention  may  be  manifested  either  by  acts 
or  by  words,    p.  625. 

7.  Deeds. — Delivery  to  Third  Person. — Reservation. — Effect  in  De- 
termininff  Intention. — Where  a  grantor  executed  deeds  reserving 
a  life  estate  and  handed  them  to  a  third  party,  with  instructions 
to  keep  them  until  the  grantor's  death  and  then  to  have  them 
recorded  and  delivered  to  the  grantees,  reserving  no  control  over 
the  deeds,  a  reservation  in  each  of  the  deeds  of  a  right  to  sell 
and  convey  the  lands  was  not  part  of  the  instructions  to  the  third 
party,  but  the  reservation  and  the  instructions  were  distinct  prop- 
ositions, the  former  dealing  with  the  quantity  of  estate  conveyed 
and  the  latter  with  the  disposition  of  instruments  conveying  such 
quantity,     p.  627. 

8.  Deeds. — Delivery. — Peremptory  Instruction. — Inference. — In  an 
action  to  quiet  title,  in  which,  under  the  particular  circumstances, 
it  devolved  upon  the  plaintiffs,  who  claimed  under  a  will,  to 
establish  the  invalidity  of  deeds  under  which  the  defendants 
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claimed  title,  the  yalidity  of  the  deeds  depending  on  the  suffi- 
ciency of  the  delivery  thereof,  there  was  no  error  in  giving  a 
peremptory  instruction  for  the  defendants,  in  view  of  proof  of 
undisputed  facts  which  were  reasonably  susceptible  only  of  the 
inference  that  the  grantor  intended  a  delivery  of  the  deeds, 
pp.  628,  630. 

From  Miami  Circuit  Court ;  Charles  A.  Cole.  Judge. 

Action  by  Ora  M.  Chamness  and  others  against  Car- 
rie M.  Hiller  and  others,  in  .which  the  Kokomo  Trust 
Company  was  joined  as  a  plaintiff.  From  a  judg- 
ment for  the  defendants,  the  plaintiffs  appeal.  Af- 
firmed. 

Albert  Ward,  Babb,  Mahoney  d  Fansler  and  M. 
Winfield,  for  appellant. 

Long,  Tarlott  <&  Bonder,  Blacklidge,  Wolf  <&  Barnes 
and  B.  B.  Bichards,  for  appellees. 

Caldwell,  J. — ^Appellants,  Ora  M.  Chamness,  Spen- 
cer L.  H.  Chanmess,  Eebecca  A.  Chamness,  and 
Frank  M.  Chamness,  brought  this  action  in  the  Cass 
Circuit  Court  against  appellees,  Carrie  M.  Hiller, 
Edna  Ballard  and  husband,  and  Mary  E.  Semans  and 
husband,  to  quiet  title  to  120  acres  of  land  in  Cass 
county.  Subsequently,  by  reason  of  certain  provi- 
sions of  the  last  will  of  Lewis  F.  Murphey,  deceased, 
appellant  Kokomo  Trust  Company,  as  executor  of 
such  will,  was  joined  as  a  plaintiff.  Appellees  Carrie 
M.  Hiller,  Edna  Ballard,  and  Mary  E.  Semans,  claim- 
ing to  own  the  lands  involved,  each  a  forty-acre  tract 
thereof,  by  cross-complaint  sought  to  quiet  their  re- 
spective title  against  appellants.  Answers  were  filed, 
and  the  cause  placed  at  issue.  A  trial  in  the  Cass 
Circuit  Court  resulted  in  a  judgment  in  favor  of  ap- 
pellees. A  new  trial  as  of  right  having  been  granted 
appellants,  a  trial  on  change  of  venue  was  had  in 
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the  Miami  Circuit  Court  before  a  special  judge  and 
a  jury.  At  the  close  of  the  evidence,  the  jury,  in  obedi- 
ence to  a  peremptory  instruction,  returned  a  verdict 
in  favor  of  appellees,  on  which  judgment  was  ren- 
dered. An  intelligent  comprehension  of  the  questions 
presented  requires  a  brief  statement  of  the  facts  as 
follows : 

William  H.  Holland,  a  widower,  died  intestate  in 
1898.  Three  daughters  had  been  bom  to  him,  Caro- 
line, Sarah  Alice,  and  .     Caroline 

married  Lewis  F.  Murphey,  and  in  1882  died  intes- 
tate, leaving  surviving  her  one  child,  the  appellant 
Ora  M.  Chamness.  The  other  individual  appellants 
are  children  of  the  latter.  After  the  death  of  Caro- 
line, Sarah  Alice  also  was  married  to  Lewis  F.  Mur- 
phey. She  died  childless  and  intestate  in  July,  1912. 
William  H.  Holland  *s  other  daughter  married  a  man 
named  Hiller,  and  died  after  the  death  of  her  father. 
Appellees  are  her  children.  It  will  be  observed  that 
Ora  M.  Chamness  and  appellees  are  nieces  of  Sarah 
Alice  Murphey.  William  H.  Holland  at  the  time  of  his 
decease  owned  400  acres  of  land,  which  descended 
in  equal. parts  to  his  heirs  Ora  M.  Chamness,  Mrs. 
Hiller  and  Sarah  Alice  Murphey.  In  a  division,  Ora 
M.  Chamness  became  the  owner  in  severalty  of  160 
acres,  and  Mrs.  Hiller  and  Sarah  A.  Murphey  of  240 
acres  as  tenants  in  common.  Subsequently,  the  lat- 
ter acquired  by  purchase  certain  town  property.  At 
her  decease,  her  husband,  Lewis  F.  Murphey,  inher- 
ited from  her  such  town  property,  and  an  undivided 
one-half  of  the  240  acres.  In  a  division  he  subse- 
quently became  the  owner  in  severalty  of  the  120  acres 
involved  in  this  action.  Lewis  F.  Murphey  died  tes- 
tate in  November,  1912.    It  is  conceded  here  that,  by 
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the  terms  of  his  last  will,  the  title  to  all  the  real  estate 
of  which  Lewis  F.  Murphey  died  the  owner  is  held 
and  owned  in  trust  by  appellant  trust  company  for 
the  period  of  the  natural  life  of  Ora  M.  Chamness  for 
the  use  and  benefit  of  herself  and  children,  and  that 
such  children  own  the  fee  subject  to  such  life  estate. 
It  is  conceded,  also,  that  appellants'  claim  of  title 
to  the  lands  involved  in  this  action  is  based  solely  on 
such  will.  At  the  time  of  the  execution  of  such  will, 
Lewis  F.  Murphey  was  not  the  owner  of  the  lands 
involved  here,  and  such  lands  are  not  described  or 
specifically  referred  to  therein,  the  devises  being  ex- 
pressed in  general  terms. 

It  is  conceded,  also,  that  appellees  claim  title  to 
such  lands  only  under  certain  writings  in  the  form  of 
deeds,  signed  and  acknowledged  by  Lewis  F.  Mur- 
phey on  August  20,  1912.  If,  under  the  rules  that 
govern,  it  may  be  said  that  such  writings  were  effec- 
tive as  deeds,  to  pass  title,  then  the  judgment  must 
be  affirmed,  otherwise  reversed. 

The  facts  are  as  follows :  During  the  last  years  of 
his  life,  Lewis  F.  Murphey  resided  at  Galveston  in 
Cass  county.  Benjamin  F.  Eichards,  an  attorney, 
also  resided  at  Galveston  and  attended  to  most  of 
Mr.  Murphey 's  legal  business,  and  during  the  last 
year's  of  the  latter 's  life  was  the  custodian  of  his- 
will.  Shortly  after  the  decease  of  his  second  wife, 
Murphey,  as  we  have  said,  acquired  title  in  severalty 
to  the  lands  involved  here,  an  undivided  interest  in 
the  240-acre  tract  having  been  inherited  by  him  on 
the  decease  of  his  said  wife.  Shortly  thereafter,  on 
August  20,  1912,  Murphey  called  at  Richards'  office, 
and  recited  to  him  that  he  had  an  understanding  with 
his  wife  that  the  lands  should  go  to  her  four  nieces, 
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Ora  M.  Chamness  and  appellees,  in  equal  parts.  He 
thereupon  directed  Bichards  to  prepare  four  deeds, 
one  conveying  the  town  property  to  Mrs.  Chamness, 
his  daughter,  and  the  others  conveying  120  acres  to 
appellees,  a  designated  forty-acre  tract  to  each  of 
them.  He  directed  that  the  deed  to  Mrs.  Semans  and 
the  deed  to  Carrie  M.  Hiller  should  each  recite  that 
the  grantee  therein  should  pay  to  Mrs.  Ballard  $500 
by  reason  of  a  diflference  in  the  value  of  the  tracts. 
He  directed  that  each  of  these  deeds  be  worded  so 
that  he  might  retain  possession  and  control  of  the 
lands  described  during  his  life,  with  the  right  to  sell 
and  convey  if  he  desired  to  do  so.  Bichards  prepared 
the  deeds  in  Murphey's  absence.  Later  in  the  day 
he  returned,  Bichards  read  the  deeds  to  him,  and  he 
also  read  them  himself.  He  pronounced  them  all 
right,  and  then  signed  and  acknowledged  them.  He 
then  directed  Bichards  to  keep  the  deeds  in  his  safe. 
He  said  further:  **In  case  I  should  die,  you  have 
those  deeds  recorded  and  delivered  to  the  girls  just 
as  soon  as  I  am  gone.  I  have  got  it  in  my  head  that  I 
am  not  going  to  be  here  long;  I  want  them  fixed  up.'* 
He  said,  also,  respecting  the  deeds :  **Keep  these  for 
the  girls,  and  when  I  die,  have  them  recorded  right 
away,  and  deliver  them — ^hand  them  over  to  where 
•they  belong. '*  Bichards  asked  him  if  he  desired  that 
he  should  tell  the  girls  about  the  deeds.  Murphey 
replied:  **I  would  just  as  soon  or  a  little  rather  you 
would  tell  them.  *  ^  Bichards  informed  Carrie  Hiller 
of  the  making  of  the  deeds.  The  other  girls  he  did 
not  see  prior  to  the  death  of  Murphey.  The  above 
conversation  between  Murphey  and  Bichards  was  had 
immediately  after  the  deeds  were  signed.  The  deeds 
remained  in  Bichards'  possession  until  Murphey 'a 
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death.  Two  days  later;  November  7, 1912,  he  caused 
them  to  be  recorded,  and  then  delivered  them  to  the 
grantees.  Murphey  remained  in  possession  of  the  real 
estate  involved,  but  made  no  effort  to  sell  or  convey 
any  portion  of  it  after  the  making  of  the  deeds  to 
appellees. 
The  deed  to  Mrs.  Semans  is  as  follows : 

**  Warranty  Deed. 

* 'Lewis  P.  Murphey  to  Mary  E.  Semans. 

**This  Indenture  Witnesseth:  That  Lewis  F. 
Murphey,  unmarried  and  surviving  husband  of 
Sarah  A.  Holland  Murphey,  deceased,  of  Cass 
County  in  the  State  of  Indiana,  convey  and  war- 
rant to  Mary  E.  Semans  of  Adams  County  in 
the  state  of  Indiana,  for  the  sum  of  Love  and 
Affection  and  One  Dollar  and  other  considera- 
tions named  below  the  following  described  real 
estate,  situate  in  Cass  County,  in  the  state  of 
Indiana,  to-^yit  (describing  one  forty-acre  tract). 
This  conveyance  is  made  as  a  gift  to  the  grantee 
except  that  the  said  grantee  at  the  death  of  the 
grantor  shall  pay  to  Edna  Ballard  the  sum  of 
Five  Hundred  Dollars.  And  the  grantor  reserves 
full  possession  and  control  of  the  above  described 
real  estate  and  the  right  to  sell  and  convey  said 
real  estate  during  his  life  time,  but  at  his  death 
if  he  die  seized  of  the  above  real  estate,  then  this 
conveyance  shall  be  in  full  force  and  effect  after 
the  payment  of  the  above  sum  as  set  forth.'' 

The  respective  deeds  signed  in  favor  of  Carrie  M. 
Hiller  and  Mrs.  Ballard  are  identical  with  the  fore- 
going, except  as  to  grantee  and  lands  described,  and 
except  also  the  portions  of  the  Semans  deed  which 
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we  have  italicized.  Such  italicized  portions  of  the 
deed  appear  also  in  the  Hiller  deed,  but  are  omitted 
from  the  Ballard  deed.  Each  deed  was  properly 
signed,  acknowledged  and  certified. 

We  are  required  first  to  construe  these  writings, 
and,  second,  to  determine  whether  they  were  deliv- 
ered. In  construing  the  deeds,  we  shall  not  consider 
or  give  any  weight  to  the  provision  for  the  payment 
of  $500  found  in  two  of  them,  as  no  point  is  made  on 
such  provision  in  the  briefs.  In  construing  these  writ- 
ings, we  shall  for  the  present  assume  that  the  formali- 
ties of  delivery  requisite  to  their  validity  as  deeds 
were  properly  observed.  On  such  assumption,  it  is 
appellants '  contention  that  these  instruments  disclose 
by  their  contents  that  they  are  testamentary  in  char- 
acter and  that  as  the  steps  required  by  the  statute  in 
the  execution  of  wills  were  not  taken,  in  that  they  were 
not  attested  by  witnesses,  they  are  of  no  effect.  We 
therefore  proceed  to  determine  whether  they  are  tes- 
tamentary or  in  the  nature  of  deeds.  * 

It  will  be  observed  that  these  writings  are  not 

couched  in  testamentary  terms.    The  characterizing 

language  of  wills  is  absent.     Nothing  is  in 

1.  terms  devised  or  bequeathed.  The  writings 
contain  all  the  statutory  elements  of  warranty 
deeds.  §3958  Burns  1914,  §2927  R.  S.  1881.  In  each 
there  is  a  grantor  and  grantee  designated  as  such. 
In  each  the  grantor  by  the  terms  of  the  writing  **  con- 
veys and  warrants**  to  the  grantee  certain  described 
premises  for  an  expressed  consideration,  and  each 
instrument  is  dated,  signed,  and  acknowledged  as  is 
required  in  case  of  a  deed.  In  addition,  looking  to 
extraneous  facts,  Murphey  had  theretofore  executed 
a  will  which  was  in  existence.   In  these  writing  there 
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is  no  language  revoking  former  wills.  Moreover,  he 
stated  at  the  time  that  he  wanted  deeds  prepared,  and 
he  le|t  them  with  Bichards  referring  to  them  as  deeds. 
It  is  therefore  evident  that  Murphey  in  fact  intended 
that  they  should  operate  as  deeds.  Such  line  of  argu- 
ment, however,  is  not  conclusive.  Appellants,  in  rec- 
ognition of  such  fact,  point  to  certain  provisions  of 
the  deeds  and  insist  that  such  provisions  stamp  the 
instrument  as  testamentary.  Such  provisions  are 
those  by  which  Murphey  inTerms  rese^d  possession 
and  control  of  the  real  estate  and  the  right  to  sell 
and  convey  it  within  his  lifetime,  but  that  the  con- 
veyance should  be  effective  at  his  death  if  he  died 
seized  of  it.  The  courts  of  this  state  have  frequently 
announced  the  rule  that  must  be  applied  in  determin- 
ing whether  a  certain  writing  is  a  deed  or  testamen- 
tary in  nature,  as  follows:  **  *An  instrument  having 
all  the  formalities  of  a  deed  will  be  construed  to 
operate  as  a  deed,  wherever  it  appears  therefrom  that 
it  was  the  intent  of  the  maker  to  convey  any  interest 
whatever  to  vest  upon  the  execution  of  the  paper.  If, 
however,  it  appears  that  all  the  estate  which  it  was 
the  purpose  to  convey  was  reserved  to  the  grantor 
during  his  life,  and  that  the  deed  was  only  to  take 
effect  upon  the  death  of  the  grantor,  it  will  be  con- 
strued to  be  testamentary  in  character.*  *'  Kelley, 
Gdn.,  V.  Shimer  (1898),  152  Ind.  290,  53  N.  E.  233. 

In  discussing  the  nature  of  a  testamentary  pro- 
vision and  in  distinguishing  it  from  a  provision 
amounting  to  a  conveyance,  the  Supreme  Court,  in 
Heaston  v.  Krieg  (1906),  167  Ind.  101,  111,  77  N.  E. 
805,  119  Am.  St.  475,  said:  **It  is,  of  course,  essen- 
tial to  distinguish  between  such  provisions  and  those 
in  which  the  beneficiary  takes  some  interest,  vested 
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or  contingent,  upon  the  execution  of  the  instrument.  ^ ' 
There  are  certain  other  rules :  Thus,  effect  must  be 
given  to  the  grantor 's  intent  as  gathered  from  4U  the 
provisions  of  the  instrument,  and,  in  deducing  such  in- 
tent, the  instrument  must  be  construed  most  strongly 
against  the  grantor  as  between  him  and  the  grantee. 
WUspn  V.  Carrico  (1895),  140  Ind.  533, 40  N.  E.  50, 49 
Am.  St.  213.  Moreover,  such  an  instrument  should 
be  so  construed  that  some  effect  may  be  given  to  it  if 
reasonably  possible.  Davenport  v.  Gwilliams  (1892), 
133  Ind.  142,  31  N.  E.  790,  22  L.  B.  A.  244. 

The  writings  here,  if  deeds,  and  if  delivered  at  all, 

were  delivered  through  the  instrumentaUty  of  a  third 

person.   In  such  a  case,  as  hereinafter  appears, 

2.  the  title  conveyed  relates  back  to  the  execution 
of  the  instrument  completed  by  delivery  to  the 

grantee.  As  we  are  for  the  present  assuming  the 
deUvery  of  the  writings,  we  must,  in  applying  the 
rule  first  above  quoted,  construe  language  used 
therein  respecting  the  vesting  of  interest  or  title  on 
the  execution  of  the  instrument  as  referring  by  rela- 
tion to  the  time  of  deUvery  to  such  third  person. 

The  granting  clause  of  the  deed  here  is  sufficient  in 

form  to  convey  to  the  grantee  a  fee-simple  estate. 

^3958  Burns  1914,  supra.    The  reservation  is 

3.  double  in  phase.    First,  the  grantor  reserves 
possession  and  control  of  the  lands  during  his 

lifetime  in  connection  with  which  there  is  a  provision 
that  the  conveyance  shall  be  in  full  force  and  effect 
at  his  decease.  A  provision  of  a  deed  by  which  the 
grantor  reserves  to  himself  full  control  of  the  prem- 
ises during  his  natural  Hf e  is  a  reservation  of  a  life 
estate,  the  fee  vesting  on  the  execution  of  the  deed, 
if  its  granting  clause  is  sufficient  to  that  end.    Tim- 
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mans  v.  Timmons  (1911),  49  Ind.  App.  21,  96  N.  E. 
622.  **The  general  rule  laid  down  by  the  authorities 
is  that  a  declaration  that  the  deed  shall  not  go 
into  effect  until  the  death  of  the  grantor  does  not  give 
it  a  testamentary  character. '*  Kelley,  Gdn.,  v.  Shi- 
nier, supra.  The  Supreme  Court,  in  Kelley,  Gdn.,  v. 
Shimer,  supra,  Wilson  v.  Carrico,  supra,  and  Gates 
V.  Gates  (1893),  135  Ind.  272,  34  N.  E.  957,  considered 
and  constructed  instruments  in  the  form  of  deeds  con- 
taining recitals  to  the  effect  that  the  conveyance 
should  not  be  effective  until  the  death  of  the  grantor. 
In  the  opinions  in  such  cases,  the  decisions  are  exam- 
ined and  analyzed  at  length.  Further  discussion  here 
would  therefore  be  mere  repetition.  The  holding  in 
such  cases  is  that  such  language  recited  in  a  writing 
in  the  form  of  a  deed  does  not  characterize  it  as  tes- 
tamentary in  nature ;  that  the  effect  of  such  a  recital 
is  the  reservation  of  a  life  estate,  possession  and 
enjoyment  merely  being  thereby  postponed  until  the 
death  of  the  grantor ;  that,  if  the  language  of  the  in- 
strument is  otherwise  sufficient,  a  fee  vests  on  the 
execution  of  the  deed,  subject  to  the  reserved  Ufe 
estate.  To  the  extent  that  we  have  discussed  them, 
the  writings  here  are  of  a  like  nature. 

We  have  yet  to  consider,  however,  the  recital  to  the 
effect  that  the  grantor  reserved  also  the  right  to  sell 
and  convey  the  real  estate,  and  that  the  conveyance 
should  be  in  full  force  and  effect  at  his  death  if  he 
died  seized  of  the  lands.  The  situation,  then,  is  as 
follows :  The  grantor  conveyed  the  lands  by  the  use 
of  language  creating  a  fee,  reserving  to  himself  a 
life  estate,  with  power  to  dispose  of  the  fee  by  con- 
veyance within  the  period  of  his  lifetime.  Within 
rules  already  referred  to,  these  deeds  should  be  so 
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construed  as  that,  if  possible,  some  effect  be  given  to 
them,  and  hence  it  should  not  be  presumed  that  the 
grantor  by  the  reserved  power  to  convey,  unless  exer- 
cised, intended  to  destroy  the  estate  in  fee  created 
by  the  granting  clause  of  the  deed.  Cates  v.  Gates, 
supra;  Davenport  v.  GwUliams,  supra;  8  B.  C.  L.  1049 ; 
Durand  v.  Higgins  (1903),  67  Kan.  110,  72  Pac.  567; 
Nichols  V.  Ernery  (1895),  109  Cal.  323,  41  Pac.  1089, 
50  Am.  St.  43;  Pritchett  v.  Jackson  (1906),  103  Md. 
696,  63  AtL  965.  Moreover,  where,  after  a  considera- 
tion of  a  deed  in  all  its  parts  and  the  application  of 
the  recognized  rules  of  construction,  some  subsequent 
portion  of  the  instrument  as  the  habendum  is  indica- 
tive of  an  intent  which,  if  given  effect,  would  be  de- 
structive of  an  estate  plainly  created  by  the  granting 
clause,  the  latter  will  prevail  over  the  former.  Marsh 
V.  Morris  (1892),  133  Ind.  548,  33  N.  E.  290;  Lamb  v. 
Medsker  (1905),  35  Ind.  App.  662, 74  N.  E.  1012 ;  CarU 
'  Lee  y.  Ellsberry  (1907),  82  Ark.  209, 101  S.  W.  407, 12 
L.  R.  A.  (N.  S.)  956,  and  note,  118  Am.  St.  60;  8  R.  C. 
L.  1044. 

We  do  not  believe  that  the  expressed  reservation  of 

possession  and  control  of  the  premises  during  the 

lifetime  of  the  grantor,  with  the  right  to  sell 

4.  and  convey  within  such  time,  should  be  held 
to  be  destructive  of  the  estate  in  fee  granted 
by  the  conveying  clause  of  the  deed.  The  deeds 
should  be  construed  in  each  case  as  granting  a  fee 
f ]\>m  which  a  life  estate  was  excepted,  with  a  reserved 
power  which,  had  it  been  exercised,  would  have  ter- 
minated or  defeated  the  remainder  in  fee  vested  in 
the  grantee  by  the  conveying  clause.  The  grantor* 
as  the  owner  of  the  entire  estate  in  the  lands,  had  a 
right  to  convey  to  another  an  estate  therein  of  any 
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designated  quantity  or  quality  from  the  least  to  the 
greatest)  and  we  know  of  no  reason  why  he  did  not 
have  the  power  to  convey  to  the  grantee  in  each  case, 
as  we  hold  he  did,  a  vested  remainder  in  fee  defeasible 
on  the  exercise  of  a  reserved  power.  Such  holding, 
of  course,  is  based  on  the  assumption  that  the  deeds 
were  delivered,  recourse  being  had  also  to  the  prin- 
ciple of  relation  aforesaid.  An  analogous  situation 
arises  where  by  deed  or  will  a  life  estate  with  power 
of  disposition  is  granted  or  devised  with  remainder 
in  fee  over  to  another.  In  such  a  case,  it  is  not  held 
that  the  granted  power  enlarges  the  life  estate  into 
a  fee  to  the  annihilation  of  the  remainder  over,  but 
rather  that  the  life  estate  remains  in  quantity  a  life 
estate;  that  the  remainder  over  is  defeated  only  by 
the  exercise  of  the  power.  Beatson  v.  Bowers  (1910), 
174  Ind.  601,  91  N.  E.  922;  Foudray  v.  Foudray 
(1909),  44  Ind.  App.  444,  89  N.  E.  499;  Dunning  v. 
Vandusen  (1874),  47  Ind.  423,  17  Am,  Rep.  709; 
Chewning  v.  Mason  (1912),  158  N.  C.  578,  74  S.  E. 
357, 39  L.  E.  A.  (N.  S.)  805,  and  note ;  Steiff  v.  Seibert 
(1905),  128  Iowa  746, 105  N.  W.  328, 6  L.  B.  A.  (N.  S.) 
1186,  and  note.  In  Kelley,  Gdn.,  v.  Shimer,  supra,  the 
Supreme  Court,  in  discussing  the  question  of  what  re- 
citals in  a  writing  will  characterize  it  as  testamentary 
rather  than  a  present  conveyance  of  title  with  post- 
poned possession  and  enjoyment,  quotes  the  following 
from  a  deed  involved  in  Wall  v.  Wall  (1855),  30  Miss. 
91,  64  Am.  Dec.  147,  as  belonging  to  the  latter  class : 
**  *The  deed  to  take  effect  as  far  as  regards  the  hand- 
ing over  of  the  property  at  my  death;  and  I  reserve 
the  right  to  revoke  it  at  any  time  during  my  life,  by 
filing  in  the  clerk's  office  a  written  revocation  under 
my  hand  and  seal ;  and  I  do  hereby  make  known  and 
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declare,  that  the  signing,  sealing  and  delivery  of  this 
deed,  and  placing  the  same  amongst  my  papers,  is 
intended  by  me  as  a  delivery  of  said  property  at  my 
death,  and  to  take  effect  at  that  time/  '^  In  the  Wall 
case,  the  granting  clause  of  the  deed  was  sufficient  to 
convey  a  fee.  The  deed  not  having  been  revoked  in 
the  manner  provided,  the  Court  of  Appeals  of  Missis- 
sippi held  the  deed  valid,  the  court  saying:  **Upon 
the  whole,  we  consider  that  this  deed  conveyed  the 
present  right  to  the  property,  to  be  enjoyed  in  pos- 
session at  the  donor's  death  and  subject  to  his  power 
to  annul  it  in  the  way  limited  in  the  deed.''  See, 
also,  Nichols  v.  Emery,  supra.  We  conclude  that  each 
of  the  deeds  involved  here,  assuming  their  delivery, 
granted  a  present  estate  in  fee,  subject  to  a  life  estate, 
defeasible  by  reason  of  a  reserved  power,  but  which 
ripened  into  an  indefeasible  fee  by  the  nonexercise  of 
the  power  within  the  time  limited. 

Having  determined  the  nature  of  the  deeds  in- 
volved here,  and  the  estates  and  interests  thereby 
granted  and  reserved,  we  proceed  to  the  ques- 

5.  tion  of  delivery.  The  parties  agree  respect- 
ing the  facts:  Murphey,  having  signed  and 
acknowledged  the  deeds,  handed  them  to  Richards,  his 
accompanying  statements  being  in  substance  as  fol- 
lows: ^^Keep  these  deeds  for  the  girls;  keep  them  in 
your  safe ;  when  I  die  have  them  recorded  right  away 
and  deliver  them — ^hand  them  over  to  where  they 
belong;  have  them  recorded  and  deliver  them  to  the 
girls  just  as  soon  as  I  am  gone. ' '  He  also  expressed 
a  desire  that  the  grantees  be  informed  of  the  facts. 
Such,  in  substance,  were  Murphey 's  directions  to 
Richards,  without  limitation  or  qualification — ^take 
the  deeds,  keep  them  for  the  grantees,  when  I  die  have 
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them  recorded,  and  then  deliver  them  to  the  grantees. 
It  is  not  claimed  that  such  instructions  were  modified 
by  any  other  directions  given.  Such  instructions 
were  carried  out  literally.  Under  such  circumstances, 
were  the  deeds  delivered!  The  general  principles 
that  govern  itnder  such  circumstances  have  frequently 
been  announced  by  the  courts.  There  is  no  doubt  that 
a  deed  made  by  the  grantor  and  delivered  by  him 
to  a  third  party  to  be  delivered  to  the  grantee  on 
the  death  of  the  grantor,  if  so  delivered  to  the  grantee 
and  accepted  by  him,  may  be  valid  as  between  the 
parties,  and  also  as  against  others  taking  with  notice. 
SmUey  v.  Smiley  (1888),  114  Ind.  258,  16  N.  E.  585. 
If,  under  such  circumstances,  the  grantor,  when  he 
delivers  the  deed  to  the  third  person,  parts  with  all 
dominion,  and  reserves  no  right  to  recall  it  or  alter 
its  provisions,  it  is  settled  in  this  state  that  the  de- 
livery is  effectual  and  that  the  grantee  on  the  decease 
of  the  grantor  succeeds  to  the  title,  the  deed  taking 
effect  by  relation  as  of  the  date  of  the  delivery  to 
such  third  person.  Oshorne  v.  E sling er  (1900)^  155 
Ind.  351,  58  N.  E.  439,  80  Am.  St.  240,  and  cases; 
Newman  v.  Fidler  (1911),  177  Ind.  220,  97  N.  E.  785. 
The  following  have  been  frequently  quoted  with 
approval  by  the  courts  of  this  state:  **In  determin- 
ing what  will  constitute  a  sufficient  delivery,  it 
6.  is  found  that  the  intention  is  the  controlling 
element.  No  particular  formality  need  be  ob- 
served, and  the  intention  to  deliver  the  deed  may  be 
manifested  by  acts  or  by  words  or  by  both.  But  one 
or  the  other  must  be  present  to  make  a  good  deliv- 
ery.'* Tiedeman,  Real  Property  (2d  ed.)  §813. 
**  Where  the  deed  is  delivered  to  the  grantee  named, 
the  law  presumes  it  was  done  with  an  intent  on  the 

VOL.  67—40. 
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part  of  the  grantor  to  make  it  his  eff eotoal  deed ;  but 
if  it  is  delivered  to  a  stranger,  and  nothing  is  said  at 
the  time,  no  such  inference  is  drawn  from  the  act  of 
delivery.  *  *  *  If  delivered  to  the  grantee  him- 
self, no  words  are  necessary,  since  the  law  presumes 
in  such  case  it  is  for  his  use.  If  delivered  to  a 
stranger,  there  is  no  presumption;  and  there  must, 
therefore,  be  some  evidence  beyond  such  delivery  of 
his  intent  thereby  to  part  with  the  title.  But  no  pre- 
cise form  of  words  is  necessary  to  declare  such  intent. 
Anything  that  shows  that  the  delivery  is  for  the  use 
of  the  grantee  is  enough.''  3  Washburn,  Beal  Estate 
(5th  ed.)  314;  see  Osborne  v.  Eslinger,  supra. 

Murphey's  intent  when  he  delivered  the  deeds  to 
Richards  was  manifested  by  plain  and  unequivocal 
language — take  the  deeds  and  keep  them  for  the 
grantees  and  deliver  them  to  the  grantees  at  my  death. 
In  the  case  last  cited,  in  effect  the  following  distinc- 
tion recognized  by  the  authorities,  is  drawn :  Where 
the  grantor,  after  signing  the  deed,  delivers  it  to  a 
third  person  with  unconditional  instructions  that  he 
either  presently  or  on  the  happening  of  some  inevi- 
table event  deliver  it  to  the  grantee,  the  grantor  re- 
serving no  right  to  control  the  disposition  of  the  deed 
or  to  modify  it,  a  trust  thereby  arises  of  which  the 
grantee  is  the  beneficiary,  and  which  trust  may  be 
enforced  by. him,  but  which  may  not  rightfully  be 
violated  by  either  the  grantor  or  such  third  person. 
Under  such  circumstances,  the  third  person  becomes 
trustee  for  the  grantee,  the  involved  trust  to  be  com- 
pletely executed  at  the  time  and  by  the  performance 
of  the  act  appointed  at  its  creation.  But  where  the 
deed  is  placed  in  the  hands  of  the  third  person  by 
the  grantor  for  safekeeping  and  subject  to  future 
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orders  and  directions,  the  latter  reserving  the  right 
to  control  its  disposition  by  such  future  orders  and 
directions,  the  third  person  thereby  becomes  agent  of 
the  grantor  rather  than  trustee  of  a  trust  of  which 
the  grantee  is  beneficiary,  and  the  deed  may  not  be 
effectually  delivered  to  the  grantee  in  the  absence  of 
such  future  unqualified  orders  and  directions,  and 
without  such  directions  may  not  be  delivered  at  all 
after  the  death  of  the  grantor:  First,  because  the 
third  person  has  received  no  orders  to  that  end ;  and, 
second,  out  of  the  transaction  there  arises  merely  the 
relation  of  principal  and  agent  which,  subject  to 
qualification  imder  special  circumstances,  terminates 
at  the  decease  of  the  principal.  The  cases  to  which 
we  have  referred  cite  many  others  where  these  prin- 
dples  are  discussed.  See^  also,  extensive  notes  to 
Munro  v.  Bowles  (1900),  54  L.  B.  A.  865;  Murray  v. 
Kerney  41912),  38  L.  B.  Ai  (N.  S.)  937;  Pentico  y. 
Hays  (1907),  9  L.  B.  A.  (N.  8.)  224;  also,  8  B.  G.  L. 
988, 991  et  seq. 

We  do  not  believe,  as  urged,  that  the  reservation 

contained  in  each  of  the  deeds  of  a  right  to  sell  and 

convey  the  premises  should  be  taken  as  a  part 

7.  of  the  instructions  given  to  Bichards.  The 
reservation  deals  with  the  quantity  of  estate 
conveyed.  The  instructions  dealt  with  the  disposition 
of  instruments  conveying  such  quantity  of  estate. 
Assume  that  Murphey  had  brought  the  deeds  to  Bich- 
ards  fully  prepared,  signed  and  sealed  in  an  envelope, 
and  had  informed  him  that  the  envelope  contained 
X  deeds  which  he  had  made  to  these  grantees,  and  had 
then  delivered  them  to  Bichards,  with  positive  in- 
structions to  keep  and  deliver  them  to  the  grantees 
on  Murphey's  deatb— under  such  circumstances,  the 
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reservation  contained  in  the  deeds  conld  not  have 
been  construed  as  a  part  of  Mnrphey's  instructions, 
as  he  would  have  had  no  knowledge  of  such  reserva- 
tion.   Or,  assume  that  the  reservation  was  of  a  right 
to  sell  and  convey  the  south  half  of  each  tract,  or 
merely  of  a  right  to  remove  a  building,  or  to  execute 
a  lease  or  the  like — ^it  could  scarcely  be  said  that  the 
reservation  in  either  of  the  assumed  cases  should  be 
construed  as  a  part  or  in  modification  of  instructions 
with  reference  to  the  disposition  of  the  deeds.    In 
each  of  the  assumed  cases,  the  reservation,  as  here, 
deals  with  the  quantity  of  estate  or  interest  conveyed, 
rather  than  with  the  disposition  of  the  deeds.    The 
reservation  here  is  narrower  than  the  estate  conveyed. 
It  is  not  of  a  right  to  defeat  tiie  estate  generally,  but 
only  in  a  specified  manner.   It  was  a  right  merely  to 
sell  and  convey.    Under  such  reservation,  Murphey 
could  not  rightfully  have  mortgaged  the  Jpids,  or 
devised  them,  or  executed  a  lease  thereon  extending 
beyond  his  lifetime,  or  taken  the  deeds  from  the  pos- 
session of  Bichards.    He  reserved  the  right  only  in 
a  specified  manner  to  defeat  the  fee  which  he  had  con- 
veyed.   We  believe  that  the  reservation  and  the  in- 
structions are  distinct  propositions. 
V  We  do  not  doubt  that  the  facts  here  were  amply 
sufficient  to  have  sustained  a  verdict  in  favor  of 
appellees,  returned  on  a  general  submission 
8.     under  proper  instructions.     The  fact  that  a 
peremptory  instruction  was  given  at  the  dose 
of  the  evidence,  however,  has  given  us  some  concern. 
The  situation  is  somewhat  peculiar.    It  is  conceded, 
as  we  have  said,  that  appellants  claim  only  under  the 
will,  and  that  appellees  claim  only  under  the  deeds. 
Appellants  concede  that  if  the  deeds  are  valid  they 
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were  not  entitled  to  recover.  Appellants  were  the 
moving  parties.  In  order  that  they  might  recover,  it 
was  necessary  that  they  establish  that  Murphey 
owned  the  land  at  his  decease.  These  lands  were  not 
referred  to  in  the  wiU^  and  hence  appellants  conld  not 
groimd  even  a  prima  facie  case  on  the  will.  To  prove 
that  Murphey  died  the  owner  of  the  lands,  it  was  nec- 
essary that  they  establish  the  invalidity  of  the  deeds. 
This  they  undertook  to  do,  developing  facts  as  we 
have  indicated,  that  the  deeds  were  deposited  with 
Richards  with  unqualified  instructions  that  they  be 
delivered  to  the  grantees,  that  they  were  so  delivered 
and  accepted.  If  these  facts  fail  to  disclose  the  in- 
validity of  the  deeds,  and  especially  if  they  establish 
that  it  was  Murphey 's  intent  thereby  to  deliver  the 
deeds  for  the  use  of,  and  ultimately  to,  the  grantees, 
then  appellants'  case  fails,  and  at  the  same  time 
appellees'  title  is  established.  To  constitute  a  deliv- 
ery, there  must  be  intention  to  part  with  control  over 
the  deed.  Berry  v.  Anders(m  (1864),  22  Ind.  36. 
There  must  be  an  intention  to  place  the  deed  imder 
the  control  of  the  grantee,  or  some  one  for  his  use. 
HotchJciss  V.  Olmstead  (1871),  37  Ind.  74.  **Ordi- 
narily,  the  question  as  to  the  delivery  of  a  deed  is 
one  of  fact,  to  be  determined  by  the  jury.  But  it  may 
arise  in  a  form  to  present  only  a  question  of  law  for 
the  determination  of  the  court,  or  it  may  present  a 
mixed  question  of  law  and  fact,  in  which  the  jury 
determines  the  facts,  and  the  court  the  law  arising 
upon  the  facts  as  proved.''  Somers  v.  Pumphrey 
(1865),  24  Ind.  231.  '*It  is  proper  for  the  court  to 
direct  a  verdict  for  the  defendant  when  the  essential 
facts  showing  that  the  plaintiff  has  no  right  to  recover 
are  not  controverted,  or  where,  taking  the  plaintiff's 
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evidence  and  all  the  legitimate  inferences  which  a  jury 
might  reasonably  draw  from  it/ it  is  insufficient  to 
sustain  a  verdict  in  his  favor,  so  that  a  verdict  for 
the  plaintiff,  if  one  should  be  returned,  would  be  set 
aside, '*  Hanna  v.  Terre  Haute,  etc.,  R.  Co.  (1889), 
119  Ind.  316,  21  N.  E.  903.  See,  also,  Oleson  v.  Lake 
Shore,  etc.,  R.  Co.  (1896),  143  Ind.  405,  42  N.  E.  736, 
32  L.  "R.  A.  149,  and  cases. 

The  facts  here,  as  we  have  said,  are  undisputed. 
We  believe  them  to  be  reasonably  susceptible  only  of 
an  inference  that  Murphey  intended  a  deliv- 
5.     ery  of  the  deeds.    Under  the  foregoing  rules, 
we  therefore  conclude  that  the  court  was  war- 
ranted in  instructing  the  jury  in  appellees' 
8.     favor.     The  specific  questions  presented  on 
this  appeal  relate  to  the  sufficiency  of  the  evi- 
dence,  and  Z  refusal  of  certain  instrukions.    Our 
discussion  disposes  of  all  the  questions  presented. 
The  judgment  is  affirmed. 

Note.— Reported  in  116  N.  B.  332.  Deeds :  What  la  a  delivery  of 
a  deed,  53  Am.  St.  537;  efficacy  of  deed  deposited  with  third  person 
to  be  delivered  after  grantor's  death,  Ann.  Gas.  1915G  378;  con- 
struction of  instrument  in  form  of  deed  to  become  effective  npon 
death  of  grantor,  7  Ann.  Gas.  790,  Ann.  Gas.  1016D  996.  See  under 
(1)  40  Gyc  1065;  (3)  40  Gyc  1085. 
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LuMBEB  Company. 

[No.  9,568.    Filed  May  16,  1918.] 

1*  Bbidges. — Construction. — Contractor's  Bon4. — Action, — Evidence. 
— Evidence  establishing  that  the  plaintiff  sold  to  the  defendant, 
a  bridge  contractor,  certain  materials  for  the  construction  of  a 
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bridge  and  delivered  the  materials  at  the  bridge,  that  they  were 
not  paid  for,  and  that  the  amount  due  was  found  by  the  court,  is 
sufficient  to  establish  a  firima  fcuHe  case  against  the  contractor 
and  his  bondsmen,    p.  634. 

2,  BxsDOEB.'^OonBtruction.'-Bonds.'-Materiala  Vsed.^A  county, 
by  virtue  of  its  implied  powers,  may  require  a  construction  bond 
with  conditions  broader  than  those  required  by  statute ;  hence,  in 
an  action  against  the  contractor  and  his  bondsmen,  a  material- 
man may  recover  for  materials  furnished  and  used  in  the  con- 
struction of  a*  bridge,  if  covered  by  the  bond,  although  they  form 
no  part  of  the  structure,    p.  634. 

8.  Payment.— Application.— PHorify  o/  De5<«.— Where  a  bridge 
contractor,  after  completion  of  the  structure,  paid  to  a  material- 
man money  not  received  on  the  bridge  contract,  without  specific 
instructions  as  to  its  application,  the  court  did  not  err  in  up- 
holding the  disposition  thereof  made  by  the  materialman  in 
applying  it  first  to  the  payment  of  an  older  debt  and  crediting 
the  balance  on  the  bridge  account    p.  635. 

4.    Evidence. — Opinions. — Intent  of  Others. — ^Testimony  of  a  wit- 
ness as  to  the  intent  of  another  must  be  confined  to  acts  and  , 
declarations  showing  intention,    p.  635. 

From  Morgan  Circuit  Court ;  Nathan  A.  WhitaJcer, 
Judge. 

Action  by  the  State  of  Indiana,  on  relation  of  the 
Hughes  Lumber  and  Grain  Company,  against  Lewis 
P.  Guthrie  and  another.  From  a  judgment  for  the 
plaintiff,  the  defendants  appeal.    Affirmed. 

Bingham  S  Bingham,  for  appellants. 

Kivett  <&  Kivett  and  A.  M.  Bain,  for  appellee. 

■ 

Ibach,  C.  J. — This  is  an  action  upon  a  contractor's 
bond  to  recover  for  material  furnished  by  appellee 
in  the  construction  of  a  public  bridge.  The  complaint 
is  in  one  paragraph  and  alleges  the  execution  of  a 
contract  and  bond ;  that  by  the  terms  of  the  contract 
it  was  agreed  that  appellant  Guthrie  would  do  and 
complete  the  work  of  constructing  certain  bridges, 
including  the  "Sycamore  Bridge, '^  and  furnish  all 
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labor,  tools,  and  material  required  for  such  work; 
that  the  bond  was  conditioned  that  said  Guthrie 
should  **well  and  faithfully  do  and  perform'*  the 
terms  of  said  contract  in  all  respects,  according  to 
the  plans  and  specification  adopted  and  ^^  should 
promptly  pay  all  indebtedness  incurred  in  the  prose- 
cution of  said  work,  including  labor,  materials  fur- 
nished and  for  boarding  the  laborers  thereon. ' '  It  is 
further  alleged  that  said  Guthrie  did  enter  upon  the 
contract  and  constructed  said  bridge ;  that  appellant 
sold,  furnished  and  delivered  to  said  contractor  cer- 
tain material  at  his  special  instance  and  request,  a 
bill  of  particulars  of  which  is  filed  with  the  complaint ; 
that  all  said  material  '^was  purchased  for  and  used 
in  the  construction  and  erection '*  of  the  bridges  as 
contracted,  and  has  not  been  paid  for,  although  de- 
manded. 

Issues  were  formed  on  this  complaint  by  answer 
in  general  denial  and  a  further  plea  of  payment  by 
the  appellant  company.  A  trial  by  the  court  resulted 
in  a  general  finding  and  judgment  for  appellee.  A 
motion  for  a  new  trial  upon  the  grounds  that  the 
amount  of  recovery  is  erroneous,  being  too  large, 
that  the  decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence  and  is  contrary  to  law,  and  the  exclu- 
sion of  certain  evidence,  was  overruled,  and  such  rul- 
ing is  assigned  as  error  and  relied  on  for  reversal. 

The  contract  and  bond  were  read  in  evidence.  Other 
evidence  favorable  to  appellee  shows  that  Mr.  Guth- 
rie went  to  appellee  and  informed  it  that  he  wanted 
to  purchase  material  for  the  construction  of  a  bridge 
across  Sycamore  creek  and  contracted  a  certain 
amount  of  cement  and  lime  for  such  purpose.  He 
also  asked  that  the  items  which  were  to  go  into  the 
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bridge  be  kept  separate.  Appellee  sold  Guthrie  the 
material  in  question  for  such  purpose  and  delivered  it 
to  him  at  the  place  where  the  bridge  was  constructed. 
There  was  a  balance  of  $471.88  due  appellee  for  mate- 
riaL  Further  than  the  facts  as  they  appear,  there 
was  no  evidence  that  the  material  furnished  was 
actually  used  in  the  bridge  or  in  the  prosecution  of 
its  construction. 

As  tending  to  support  the  plea  of  payment  there  is 
evidence  tending  to  show  that  certain  payments  and 
credits  were  made  on  the  material  account  for  this 
bridge,  leaving  the  balance  as  above.  It  also  shows 
that  appellant  Guthrie  had  an  old  accoimt  with  appel- 
lee of  $132.53 ;  that  on  September  22, 1913,  after  the 
bridge  had  been  completed,  Guthrie  made  a  payment 
of  $200  to  appellee.  Out  of  this  amount  appellee 
credited  appellant  with  $132.53  on  his  old  account, 
and  applied  the  balance  to  the  bridge  account.  It 
further  appears  that  at  the  time  this  payment  was 
made  no  directions  were  given  as  to  where  it  should 
be  applied.  It  is  also  shown  that  the  $200  paid  was 
borrowed  money,  and  did  not  come  out  of  the  pro- 
ceeds of  the  bridge  contract. 

Appellants '  contentions  may  be  summarized  as  fol- 
lows :  (1)  There  is  no  evidence  to  show  that  the  mate- 
rial involved  was  used  in  the  construction  of  the 
bridge ;  (2)  certain  material,  e.  g.,  wire,  nails,  lumber, 
etc.,  were  not  necessary  to  construct  a  concrete 
bridge  of  which  the  court  will  take  judicial  notice; 
(3)  that  appellee  had  no  right  to  take  the  payment  of 
September  22, 1913,  and  apply  a  part  of  it  in  satisfac- 
tion of  the  old  account. 

Upon  the  first  proposition  appellee  insists  that  the 
evidence  establishes  that  appellant  Guthrie  contracted 
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for  the  materials  from  it  with  which  to  con- 

1.  struct  the  bridge  in  question ;  that  it  furnished 
the  materials  and  delivered  the  same  at  the 

bridge ;  that  they  were  not  paid  for  and  the  amount 
due  is  as  found  by  the  court.  It  is  the  position  of 
appellee  that  tjiis  evidence  is  sufficient  to  give  rise 
to  the  inference  that  the  material  was  used  in  the 
bridge.  We  are  of  the  opinion  that  upon  this  point 
the  evidence  was  sufficient  to  make  out  a  prima  facie 
case  for  appellee,  which  was  not  rebutted  by  appel- 
lant. Fry  V.  P.  Bannon  Sewer  Pipe  Co.  (1912),  179 
Ind.  309,  316, 101  N.  E.  10. 

As  relating  to  the  right  to  recover  for  certain  ma- 
terials which  appellants  claim  could  not  have  gone 
into  the  structure  itself,  it  has  been  held  that 

2.  by  virtue  of  its  implied  powers  a  county  may 
require  a  bond  with  conditions  broader  than 

that  provided  by  the  statute,  and  that  such  conditions 
are  enforceable.  Title  Chtaranty,  etc.,  Co.  v.  State, 
ex  rel  (1915)^  61  Ind.  App.  268,  281,  291,  109  N.  E, 
237,  111  N.  E.  19.  Even  under  the  strict  rule  appli- 
cable to  the  mechanic 's  lien  statute,  the  modem  trend 
of  authority  is  to  the  effect  that  for  items  of  the 
kind  here  complained  of,  if  actually  used  in  the  prose- 
cution of  the  work,  a  recovery  may  be  had.  Baldwin 
Locomotive  Works  v.  Edward  Hines  Lumber  Co. 
(1917),  116  N.  E.  739,  and  cases  cited.  We  are  not, 
however,  driven  to  this  rule,  for  under  the  terms  of 
the  contract  and  the  conditions  of  the  bond  in  this 
case  the  court  was  warranted  in  permitting  a  recov- 
ery for  such  material.  Smiley  v.  State,  ex  rel.  (1915), 
60  Ind.  App.  507,  110  N.  E.  222.  This  court  held  in 
the  case  last  cited,  involving  a  bond  conditioned  sub- 
stantially as  the  bond  in  suit,  that  a  recovery  could 
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be  had  for  coal  used  by  a  contractor  to  operate  an 
engine  for  crushing  stone  used  on  the  road  being  con- 
structed and  for  hauling  tools. 

In  view  of  the  evidence  that  the  money  which  it  is 

claimed  was  wrongfully  credited  to  an  old  account 

was  borrowed  money,  and  that  no  specific  direc- 

3.  tiqns  were  given  for  its  application,  the  court 
did  not  err  in  upholding  the  disposition  made 

by  appellee  in  crediting  a  part  to  the  old  account. 
Barrett  v.  Sipp  (1911),  50  Ind.  App.  304, 311, 98  N.  E. 
310. 

The  court  did  not  err  in  excluding  the  evidence 

complained  of.    One  cannot  be  permitted  to  testify 

as  to  the  intent  of  another.    The  only  compe- 

4.  tent  evidence  that  a  witness  may  give  as  to 
intent  is  to  state  the  acts  and  declarations 

showing  intention.  Zimmerman  y.  MarcMand  (1864), 
23  Ind.  474,  476. 

The  court  did  not  err  in  overruling  the  motion  for 
a  new  trial.  The  cause  seems  to  have  been  fairly  tried 
and  a  correct  result  reached.    Judgment  afSrmed. 

Note.— Reported  in  119  N.  E.  518.    See  under  (8)  30  Cyc  1243; 
(4)  17  Cye  158. 


Beck  v.  Indianapolis  Tbaction  and  Tebminal 

Company. 

[No.  9^2.    FUed  liay  17, 1918.] 

1.  Stbeet  Railroads. — OolliaUms, — Instructions. — Province  of  Jury, 
— Where  the  driver  of  a  hearse  attempted  to  drive  diagonally 
across  street  car  tracks  and  was  struck  by  a  street  car,  in  an 
action  for  the  damages  occasioned  thereby,  an  instruction  that,  if 
the  driver  of  the  hearse  drove  on  the  tracks  when  he  might  have 
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stopped  after  observing  that  the  motonnan  was  not  looking,  there 
could  be  no  recoyery,  was  improper  as  an  tnyasion  of  the  province 
of  the  Jury,  since  the  jnry  had  the  right  to  determine  whether 
the  driver  acted  as  a  reasonably  prudent  person  would  have  acted 
under  the  same  circumstances,    p.  643. 

2.  Street  Railboads. — Operation. — Ordinary  Care. — Ordinary  care 
required  the  motorman  of  a  street  car  to  keep  a  lookout  ahead, 
p.  645. 

3.  Steebt  Railboads.  —  CoUisiona.  —  Cantrihuiary  Jfegliffence. — 
Where  the  driver  of  a  hearse  started  to  drive  diagonally  across 
street  car  tracks,  when  a  car  150  feet  away  was  approaching  at 
the  rate  of  six  to  ten  miles  an  hour,  the  mere  fact  that  he  saw 
the  motorman  looking  in  an  opposite  direction  would  not  be  suffi- 
cient to  charge  him  with  contributory  negligence  as  a  matter  of 
law.  p.  645. 

4.  Street  R^hboads. — Collisions, — Contributory  Negligence. — Cus- 
tom.— ^In  an  action  for  damages  sustained  by  the  plaintiff  in  a 
collision  between  a  hearse  and  a  street  car,  where  the  defendant 
admitted  a  custom  to  give  funeral  processions  the  right  of  way, 
an  instruction  that,  though  the  plaintiff,  the  driver  of  the  hearse, 
had  an  equal  right  with- the  defendant  to  drive  on  that  part  of 
the  street  occupied  by  the  tracks,  it  was  his  duty  on  seeing  the 
car  to  drive  off  the  tracks,  was  improper  as  ignoring  the  admit- 
ted custom,    pp.  645,  646. 

From  Marion  Superior  Court  (99,404);  W.  W. 
Thornton,  Judge. 

Action  by  Frank  A.  Beck  against  the  Indianapolis 
Traction  and  Terminal  Company.  From  a  judgment 
for  the  defendant,  the  plaintiff  appeals.    Reversed. 

Joseph  Collier,  for  appellant. 
Ralph  K.  Kane,  F.  Winter  and  TF.  H.  Latta,  for 
appellee. 

HoTTEL,  J. — ^This  is  an  appeal  from  a  judgment  in 
appellee's  favor  in  an  action  brought  by  appellant 
for  damages  alleged  to  have  resulted  from  a  collision 
of  appellee's  car  with  appellant's  hearse. 

The  issues  of  fact  were  tendered  by  a  complaint  in 
one  paragraph  and  a  general  denial  thereto.    A  trial 
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by  jury  resulted  in  a  verdict  for  appellee.  A  motion 
for  new  trial,  filed  by  appellant,  was  overruled.  This 
ruling  is  assigned  as  error.  The  grounds  of  said  mo- 
tion relied  on  as  presenting  reversible  error  challenge 
the  applicability  and  correctness  of  certain  instruc- 
tions given  by  the  court. 

It  is  necessary  to  a  proper  understanding  of  our 
discussion  of  said  instructions,  and  our  disposition 
of  the  questions  presented  by  the  alleged  errors, 
predicated  on  the  giving  of  them,  that  we  indicate  the 
issues  and  evidence  to  which  they  were  addressed. 

The  averments  of  the  complaint  pertinent  to  said 
questions  are  in  substance  as  follows:  Appellee  is 
a  corporation  and,  as  such,  on  June  10, 1913,  operated 
street  cars  over  surface  tracks  located  on  Washing- 
ton street,  in  the  city  of  Indianapolis.  On  said  day 
appellant's  funeral  car,  while  leading  a  funeral  pro- 
cession, drove  onto  and  attempted  to  cross  over  ap- 
pellee 's  car  tracks  near  the  intersection  of  said  street 
with  California  street  in  said  city.  When  a  funeral 
car  approaches  and  attempts  to  move  across  the  track 
of  appellee  in  said  city,  there  is  a  custom  observed  by 
appellee  under  which  its  cars  come  to  a  full  stop  and 
give  the  funeral  procession  the  right  of  way.  Appel- 
lant's servant  in  charge  of  said  funeral  car  had  no- 
tice of  and  relied  on  said  custom.  The  street  car 
which  collided  with  the  funeral  car  was  150  feet  from 
the  funeral  car  as  the  latter  moved  onto  appellee's 
track,  and  there  was  nothing  to  obstruct  the  view  of 
those  in  charge  of  the  street  car,  and,  had  they  looked 
ahead,  they  could  have  seen  the  funeral  car  continu- 
ously from  the  time  it  was  150  feet  or  more  away 
trntil  it  reached  the  point  of  collision.  **  Appellee 
disregarded  said  custom  and  negligently  failed  to 
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observe  said  f  nneral  car  and  to  stop  said  street  car, 
or  negligently  failed  and  omitted  to  exercise  reason- 
able care  to  stop  said  street  car,  or  negligently  failed 
and  omitted  to  have  the  street  car  properly  equipped 
mth  braking  devices.''  As  a  proximate  result  of 
said  acts  of  negligence,  said  street  car  collided  with 
said  fnneral  car  without  any  negligence  of  appellant 
or  his  servant  in  charge  of  the  funeral  car  contribut- 
ing thereto. 

There  was  evidence  offered  by  appellant  showing, 
or  tending  to  show,  the  following  facts :  At  the  time 
of  the  collision,  appellee,  by  its  servants,  was  operat- 
ing one  of  its  cars  west  over  its  north  track  on  Wash- 
ington street,  and  appellant,  by  its  servants,  was  driv- 
ing its  hearse  at  the  head  of  a  funeral  procession 
moving  east  on  said  street.  A  custom  was  testified 
to  imder  which  appellee's  agents  and  servants  in 
charge  of  its  street  cars  had  been  in  the  habit  of 
stopping  and  holding  its  cars  when  a  funeral  pro- 
cession approached  and  moved  across  its  tracks,  and 
it  was  admitted  by  appellee  that  there  was  a  custom 
ot)served  by  it  which  gave  the  right  of  way  to  fu- 
nerals. A  Mr.  Finn  testified  in  substance  that  on  the 
occasion  in  question  he  was  on  the  hearse,  in  charge 
of  the  funeral ;  that  the  hearse  led  the  procession  and 
prior  to  the  collision  was  moving  east  on  the  north 
side  of  Washington  street;  that  the  south  side  of 
Washington  street  east  of  California  was  blocked; 
that  at  this  crossing,  about  where  the  tra£Sc  crossed, 
the  hearse  moved  southeast  from  the  north  to  the 
south  side  of  the  street ;  that,  when  the  hearse  started 
across  appellee's  north  track,  appellant's  car,  ap- 
proaching over  said  track  from  the  east,  was  about 
150  feet  east  of  the  hearse,  at  which  time  the  motor- 
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man  was  looking  to  the  north;  that,  as  they  started 
to  cross  the  track,  he  (the  witness)  signaled  the  mo- 
torman  to  stop  the  car;  that  from  this  position  the 
hearse  moved  southeast,  the  car  moving  at  slow  speed 
toward  it;  that  when  within  about  twenty-five  or 
thirty  feet  of  the  car  he  saw  that  the  motorman  was 
still  looking  toward  the  north  and  did  not  see  them ; 
that  he  then  hallooed  and  threw  up  his  hands  to  at- 
tract his  attention;  that  the  car  struck  the  rear  left 
wheel  of  the  hearse ;  that  when  they  drove  onto  said 
track  he  knew  of  said  custom  and  believed  the  motor- 
man  would  see  them  and  stop  the  car.  Other  witnesses 
offered  by  appellant  testified  to  seeing  the  collision 
and  to  seeing  the  motorman  looking  toward  the  north 
while  the  hearse  was  moving  southeast  over  the  north 
track.  One  of  these  witnesses  testified  that,  when  the 
car  "i^ras  fifty  feet  from  the  hearse,  the  man  on  the 
hearse  threw  up  his  hands,  but  that  the  motorman 
was  not  looking  and  the  car  hit  the  rear  left  wheel 
of  the  hearse.  Another  witness  testified  that  he  saw 
the  man  on  the  hearse  throw  up  his  hands  when  the 
car  was  about  100  feet  away ;  that  the  motorman  was 
not  then  looking  toward  the. hearse,  but  was  looking 
toward  the  north.  Another  witness  testified  that  he 
was  driving  the  carriage  behind  the  hearse;  that  at 
the  time  the  horses  drawing  the  hearse  started  across 
the  north  track  the  car  was  150  feet  east,  and  the 
motorman  was  then  looking  toward  the  north;  that 
the  hearse  moved  southeast  and  when  within  twenty- 
five  or  thirty  feet  of  the  car  Finn  threw  up  his  hands 
and  hallooed,  at  which  time  the  motorman  saw  them 
and  attempted  to  stop  his  car,  but  failed,  and  the 
car  hit  the  rear  left  wheel  of  the  hearse  when  it  was 
on  or  near  the  south  rail  of  the  north  track.    The 
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driver  of  the  hearse  testified  to  the  following  effect : 
The  south  side  of  Washington  street  east  of  Califor- 
nia was  obstructed  so  that  I  could  not  drive  on  that 
side  of  the  street.  When  the  hearse  was  two  or  three 
feet  from  the  north  track  and  the  street  car  a^bout 
150  feet  east  of  us,  I  turned  the  horses  on  the  north 
track  and  turned  around  to  watch  from  the  northwest 
to  see  that  a  car  did  not  come  from  that  direction 
before  I  went  on  the  south  track,  and  while  doing  so, 
Finn  said,  ^^He  does  not  see  us/'  I  turned  my  head 
to  look  and  the  street  car  struck  the  rear  wheel  of 
hearse  and  upset  us.  The  defendant  stops  the  cars 
for  a  funeral  procession  and  I  knew  of  this  custom  and 
believed  it  would  observe  it  when  I  drove  on  the  track, 
and  the  first  I  knew  it  would  not  do  so  was  when  Finn 
made  the  statement,  and  it  was  then  too  late  for  us 
to  escape. 

Witnesses  offered  by  appellee  testified  in  substance 
as  follows:  A  Mr.  Bogers  testified  that  he  was  a 
passenger  on  the  car  and  saw  the  hearse  when  200 
feet  away  up  close  to  the  north  curb.  The  hearse 
moved  east  and  the  car  west  until  the  hearse  was 
about  twenty-five  feet  from  the  car,  when  it  turned 
suddenly  southeast  and  went  on  the  track  and  the 
car  struck  the  left  rear  wheeL  Another  witness  on 
the  car  testified  to  seeing  the  hearse  when  twenty-five 
feet  away ;  that  at  this  time  the  motorman  was  look- 
ing ahead  and  his  car  was  moving  eight  or  ten  miles 
an  hour,  and  stopped  about  three  feet  after  the  col- 
lision. The  conductor  on  the  car  testified  that  he  was 
looking  ahead  and  saw  the  hearse  moving  straight 
ahead  about  eight  feet  north  of  the  north  rail,  until 
it  was  within  twenty-five  or  thirty  feet  of  the  car, 
when  it  was  turned  south  and  driven  upon  the  track 
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in  front  of  the  car  and  hit.  The  motorman  was  look- 
ing ahead,  and,  when  the  hearse  turned  to  go  on  the 
track,  he  attempted  to  stop  the  car  and  ran  five  or 
six  feet  after  the  collision. 

The  motorman  testified  that  he  did  not  look  to  the 
north ;  that  he  saw  the  hearse  moving  east  about  two 
miles  an  hour,  four  to  six  feet  north  of  the  north 
track ;  that  the  car  was  moving  six  to  eight  miles  an 
hour;  that,  when  the  hearse  reached  the  alley  and 
was  about  twenty  or  twenty-five  feet  from  the  car,  it 
turned  south  and  went  diagonally  across  the  track; 
that,  when  he  noticed  the  horses  make  the  turn,  he 
put  on  the  brakes;  that  the  horses'  heads  were  then 
over  the  north  rail  of  the  north  track^  that  they  con- 
tinued south  about  the  same  speed,  and  he  struck 
the  rear  wheel  of  the  hearse  when  it  was  on  or  near 
the  south  rail;  that  the  car  ran  three  or  four  feet 
after  the  collision. 

The  instructions  challenged  were  given  at  appel- 
lee 's  request,  and  among  them  were  the  following : 

**No.  13.  If  you  find  from  a  preponderance  of  the 
evidence  in  this  case  that  those  in  charge  of  plaintiff's 
hearse,  when  they  were  in  a  place  of  safety  and  not 
upon  said  street  car  tracks,  but  to  the  north  thereof, 
knew  that  the  motorman  was  not  looking  in  the  direc- 
tion that  his  car  was  going  but  that  he  was  looking 
away  from  the  direction  in  which  his  car  was  moving, 
and  that  while  said  car  was  approaching  towards 
plaintiff's  hearse  that  those  in  charge  of  said  hearse 
drove  same  to  and  upon  the  track  of  said  street  car 
company  immediately  in  front  of  said  moving  car 
while  the  motorman  was  looking  in  the  opposite  direc- 
tion from  which  the  street  car  was  moving,  then  I 
instruct  you  that  those  in  charge  of  plaintiff's  hearse 

VOL.  67—41. 


642  APPELLATE  CJOURT  OP  INDIANA, 

Beck  V.  Indianapolis  Traction,  etc.,  Co.— 67  Ind.  App.  635. 

were  guilty  of  negUgence  in  driving  said  hearse  to 
and  upon  the  tracks  of  said  street  car  company  when 
said  motorman  was  looking  in  the  opposite  direction 
from  which  said  street  car  was  moving;  and  if  you 
find  in  this  case,  from  a  preponderance  of  the  evi- 
dence that  those  in  charge  of  plaintiffs  hearse  had 
time  to  stop  the  same  before  they  drove  upon  the 
tracks  of  the  defendant  company,  while  the  motorman 
was  looking  in  the  opposite  direction  from  which  said 
street  car  was  moving,  then  and  in  that  event  I  in- 
strtu>t  you  that  their  failure  to  stop  said  hearse  before 
they  drove  same  to  and  upon  the  track  in  front  of 
said  car  was  negligence,  and  if  you  find  said  negli- 
gence proximately  contributed  to  the  injury  of  plain- 
tiffs property,  then  your  verdict  should  be  for  the 
defendant.' ' 

*  *  No.  14.  All  persons  driving  vehicles  in  the  streets 
of  a  city  have  an  equal  right  with  the  street  car  com* 
pany  to  drive  on  that  portion  of  the  street  occupied 
by  its  car  tracks,  with  this  limitation, — ^that  where  a 
car  and  vehicle  drawn  by  animal  power  are  approach- 
ing the  same  place  at  the  same  time,  then  it  is  the 
duty  of  the  driver  of  the  animal  drawn  vehicle  to 
turn  out  or  off  the  track,  or  remain  off  the  track, 
for  the  reason  that  the  car  cannot  do  so  but  must 
remain  on  and  can  only  travel  on  the  track. ' ' 

It  is  insisted  by  appellee  that  instruction  No.  13 
invaded  the  province  of  the  jury,  in  that  it  told  the 
jury  that  if  appellant's  hearse  *^were  driven  onto  the 
street  car  track  in  front  of  the  street  car  when  the 
motorman  in  charge  thereof  was  not  looking  ahead, 
it  should  find  appellant  guilty  of  negligence. ' '  In  sup- 
port of  this  contention,  appellant  cites :  Indianapolis 
Street  R.  Co.  v.  O'DonneU  (1904),  35  Ind.  App.  312, 
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73  N,  E,  163,  74  N.  E.  253 ;  Indianapolis  Street  R.  Co. 
V.  Bolin  (1906),  39  Ind.  App.  169, 78  N.  E.  210;  Indian^ 
apolis  Street  R.  Co.  v.  Taylor  (1904),  164  Ind.  155,  72 
N.  E.  1045 ;  Indianapolis  Traction,  etc.,  Co.  v.  Taylor 
(1913),  55  Ind.  App.  309,  103  N.  E.  812.  It  is  also 
claimed  by  appellant  that  said  instruction  was  inap- 
plicable to  the  evidence  and  misleading.  The  first 
objection  will  be  first  considered* 

It  is  asserted  by  appellee  that  said  objection  or 
'^ criticism  is  not  fairly  put,"  that  'Hhe  instruction 
tells  the  jury  that  if  they  find  that  those  in  charge 
of  the  hearse  saw  and  knew  that  the  motorman  was 
not  looking  while  they  were  still  in  a  place  of  safety, 
and  that  with  this  knowledge  they  drove  on  the  street 
car  track  immediately  in  front  of  the  moving  car,  then 
they  would  be  guilty  of  negligence,"  and  that  such 
an  instruction  is  correct,  citing:  Moran  v.  Leslie 
(1903),  33  Ind.  App.  80,  70  N.  E.  162;  Citizens  Street 
R.  Co.  V.  Helvie  (1899),  22  Ind.  App.  515,  53  N.  E. 
191;  DeLon  v.  Kokomo  City  R.  Co.  (1898),  22  Ind, 
App.  377,  53  N.  E.  847. 

These  cases  give  little,  if  any,  warrant  for  the  giv- 
ing of  the  instruction  here  involved.  While  the  in- 
struction may  be  susceptible  to  the  interpreta- 

1.  tion  and  meaning  indicated,  as  contended  by 
appellee,  the  latter  portion  thereof,  which  we 
have  italicized  supra,  is  likewise  susceptible  to  the 
interpretation  which  appellant  gives  it,  viz.:  **If 
whUe  off  the  track  in  a  place  of  safety  they  (appel- 
lant's servants)  knew  that  the  motorman  was  not 
observing  ahead  and  they  had  time  to  stop  the  hearse 
and  did  not  do  so,  they  were  negligent. "  Under  such 
an  interpretation,  the  instruction  entirely  takes  from 
the  consideration  of  the  jury  the  questions  of  the  dis- 
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tance  of  the  hearse  from  the  car  when  those  in  charge 
of  the  hearse  attemptd  to  cross  appellee 's  tradks,  the 
probability  of  the  motorman  performing  his  duty  to 
look  ahead  before  his  car  reached  the  hearse,  and  the 
probability  of  his  observing  the  admitted  custom  of 
appellee  to  give  the  hearse  the  right  of  way.  In 
other  words,  it  took  from  the  jury  one  of  the  control- 
ling questions,  if  not  the  controlling  one,  in  this  case, 
viz.,  the  right  to  determine  whether  appellant 's  serv- 
ants, under  the  special  facts  and  circumstances  sur- 
rounding them  at  the  time  they  drove  the  hearse  upon 
said  tracks,  as  indicated  by  the  issues  and  evidence 
set  out' supra,  acted  as  reasonably  prudent  persons 
would  have  acted  under  the  same  facts  and  circum- 
stances. Appellant's  servant,  Mr.  Finn,  who  was  in 
charge  of  the  funeral,  testified  that,  when  they  started 
to  cross  the  track,  he  knew  that  the  motorman  was  not 
looking.  They  were  at  that  time,  according  to  his 
statement,  150  feet  from  the  car,  and,  according  to 
all  the  evidence,  were  then  in  a  place  of  safety,  viz., 
two  to  eight  feet  north  of  appellee's  tracks.  There 
can  be  no  doubt  but  that  they  might  have  then 
stopped  the  hearse  and  avoided  the  collision.  It  being 
thus,  in  effect,  admitted  by  appellant's  servants  that 
they  were  in  a  place  of  safety  and  knew  that  the  mo- 
torman on  said  car  was  not  looking  ahead  when  they 
first  started  to  cross  said  tracks,  and  it  being  appar- 
ent and  undisputed  that  they  could  then  have  stopped 
the  hearse  and  avoided  the  collision,  it  follows  that, 
under  said  instruction,  there  could  be  but  one  finding 
by  the  jury,  if  it  gave  to  such  instruction  the  mean- 
ing to  which  we  have  indicated  the  italicized  portion 
thereof  rendered  it  susceptible.  In  other  words,  the 
fact  made  controlling,  in  the  italicized  part  of  said 
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instmctioiiy  in  the  determination  of  the  question  of 
contributory  negligence  was  not  whether  those  in 
charge  of  appellant's  hearse  turned  it  upon  the  tracks 
immediately  in  front  of  the  street  car  at  a  time  when 
they  were  in  a  place  of  safety  and  knew  the  motorman 
was  not  looking  ahead,  but,  on  the  contrary,  the  fact 
made  controlling  in  the  determination  of  said  question 
was  whether  those  in  charge  of  said  hearse  had  time 
to  stop  it  ^^  before  they  drove  upon  the  tracks 
•  *  *  while  the  motorman  was  looking  in  the  op- 
posite direction  from  which  said  car  was  moving/* 
and,  as  applied  to  the  undisputed  facts  indicated 
supra,  said  part  of  said  instruction  was  in  effect  the 
equivalent  of  directing  a  verdict  for  appellee. 

Independent  of  the  admitted  custom  observed  in 

such  cases  by  appellee,  appellant,  in  the  absence  of 

knowledge  to  the  contrary,  had  the  right  to 

2.  assume  that  those  in  charge  of  the.  car  would 
exercise  ordinary  care  to  avoid  a  collision  or 
injury  to  them  in  their  use  of  such  street.    In- 

3.  dianapolis  Street  R.  Co.  v.  Bolin,  supra.  Ordi- 
nary care  required  the  motorman  to  keep  a 

lookout  ahead,  and  the  fact  that  appellant 's  servants 
saw  him  looking  in  a  different  direction  when  they 
were  150  feet  away  from  the  car,  the  car  then  ap- 
proaching them  at  the  rate  of  only  six  to  ten  miles 
an  hour,  would  not  be  sufficient  to  charge  them  as  a 
matter  of  law  with  contributory  negligence  simply 
because  they  then  started  across  appellee's  track. 
Indianapolis  Street  R.  Co.  v.  O'Donnell,  supra. 

The  custom  under  which  appellee  admitted  that  it 
gave  the  right  of  way  to  funerals  furnishes  an  addi- 
tional reason  why  said  question  of  contribu- 

4.  tory  negligence  should  have  been  submitted  to 
the  jury  to  be  determined  by  it  in  the  light  of 


646  APPELLATE  COUET  OP  INDIANA, 

Beck  17.  Indianap^lig  Traction,  etc..  Go. — 67  Ind.  App.  635. 

all  the  faets  and  ciroumstances  in  the  case.  Indeed, 
it  is  manifest  from  the  issues  and  the  evidence,  which 
we  have  indicated  supra,  that  the  controverted  ques- 
tion in  the  case  was  not  whether  appellant's  servants 
knew  that  the  motorman  was  not  looking  ahead  at  the 
time  they  started  across  said  track,  but,  as  before 
indicated,  this  was  in  effect  admitted,  and  the  real 
controversy  related  to  the  distance  of  the  hearse  from 
the  car  at  the  time  it  was  turned  onto  appellee's  track, 
and  whether,  in  view  of  their  distance  from  the  ap- 
proaching car,  the  speed  at  which  it  was  approaching 
and  which  they  were  driving,  and  the  custom  known 
to  them  and  relied  on  at  the  time  they  turned  across 
the  track,  appellant's  servants  acted  as  men  of  ordi- 
nary prudence  would  have  acted.  These  controverted 
issues  are  in  effect  ignored  by  said  instruction,  and, 
under  its  italicized  portion  supra,  the  jury  was  war- 
ranted in  returning  a  verdict  for  appellant,  if  at  the 
time  they  started  to  cross  the  track  they  were  then  in 
a  place  of  safety  and  might  have  stopped  the  hearse, 
but  proceeded  knowing  the  motorman  was  not  then 
observing  ahead.  We  think  the  court,  in  said  instruc- 
tion, clearly  invaded  the  province  of  the  jury,  and, 
in  doing  so,  may  have  influenced  the  jury  to  appel- 
lant's  prejudice  in  the  verdict  returned. 

Instruction  No.  14,  supra,  is  objected  to  by  appel- 
lant on  the  ground  that  it  is  inapplicable  to  the  evi- 
dence and  omits  the  elements  of  the  control  of 

4.  the  car,  the  degree  of  care  required  to  discover 
the  oar,  and  Hie  care  required  to  escape  the 
danger  after  its  discovery.  Without  entering  into  a 
discussion  of  these  several  objections  to  said  in- 
struction, we  deem  it  sufficient  to  say  that,  assuming 
that  the  instruction  correctly  states  the  law  as  appli- 
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cable  g^enerally  to  the  relative  rights  and  duties  of 
persons  driving  vehicles  and  those  operating  street 
cars  in  the  streets  of  a  city,  its  giving  in  the  instant 
case,  without  any  recognition  of  the  admitted  custom 
of  appellee  to  give  the  right  of  way  to  a  funeral  pro- 
cession, was  likely  to  mislead  the  jury  rather  than  aid 
it  in  reaching  a  correct  determination  of  the  contro- 
verted question  in  the  case. 

Other  instructions  are  challenged  by  appellant,  but 
the  conclusion  reached  as  to  those  considered  makes 
it  unnecessary  to  discuss  or  pass  upon  those  remain- 
ing. They  will  probably  not  be  given  in  their  present 
form  upon  another  trial. 

For  the  reasons  indicated,  the  judgment  below  is 
reversed,  with  instructions  to  the  trial  court  to  grant 
a  new  trial,  and  for  such  other  proceedings  as  may 
be  consistent  with  this  opinion. 

NoTB.— Reported  in  119  N.  E.  52S.  Street  railroads :  Qnestion  of 
right  of  way  as  between  street  car  and  vehicle  at  point  where 
streets  bisect  or  Intersect,  note  40  L.  R.  A.  (N.  S.)  506;  right 
of  driver  of  vehicle  to  assume  that  motorman  will  give  him  time  to 
cross  track,  note  5  L.  B.  A.  (N.  S.)  1061;  duty  and  liability  of 
a  street  railway  as  to  vehicles  moving  along  its  tracks,  7  Ann. 
Cas.  1127;  18  Ann.  Cas.  510.  See  under  (1)  38  Cyc  1648;  (2)  36 
Gyc  1506;  (3)  36  Cyc  1550,  162a 


Wise  v.  Wise. 

[No.  9,638.    Filed  Mfry  17,  1918.] 

1.  Appeal. — Scope  of  Review. — Record. — Sufficiency. — Where  the 
evidence  is  not  in  the  record,  an  assignment  of  error  that  the 
court  erred  in  overruling  a  motion  for  new  trial,  on  the  ground 
that  the  decree  was  not  sustained  by  sufllcient  evidence,  presents 
no  question  for  review,    p.  650. 
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2.  DjyoBCE, — Decree. — Conformity  icith  Pleadings. — ^In  an  action 
for  divorce,  where  the  defendant  by  cross-complaint  alleged  that 
the  complainant,  representing  that  her  father  would  deed  certain 
land  to  them,  persuaded  the  defendant  to  move  on  the  land,  and 
that  he  made  improvements  thereon  by  his  labor  and  the  invtSst- 
ment  of  his  separate  earnings,  that  the  plaintilTs  father  failed 
to  deed  the  land  to  them,  but  deeded  a  life  estate  therein  to  the 
plaintiff  with  the  remainder  to  their  children,  whereupon  the 
plaintiif  and  defendant  agreed  that  all  the  personal  property 
should  belong  to  the  defendant,  and  the  prayer  asked  for  an 
adjudication  of  the  defendant's  property  rights,  a  decree  appor- 
tioning the  personalty  used  by  the  parties  in  common  was  not 
without  the  issues,    p.  650. 

3.  Divorce. — Property  Rights, — Adjudication, — Power  of  Courts. — 
In  a  divorce  proceeding,  a  court  having  jurisdiction  of  the  parties 
and  the  subject-matter  has  power.  If  a  divorce  is  decreed,  to  ad- 
judicate all  the  property  rights  growing  out  of,  or  connected  with, 
the  marriage,    p.  653. 

4.  DivoBCE. — Adjudication  of  Property  Rights. — Appeal, — Presump- 
tion.— ^Where  the  question  of  personal  property  rights  growing 
out  of,  and  connected  with,  the  marriage  relation  was  tendered 
by  cross-complaint,  the  appellate  court  will  presume,  in  the 
absence  of  the  evidence  from  the  record,  that  the  adjudication 
of  the  property  rights,  as  specifically  set  forth  in  the  decree, 
referred  to  property  rights  within  the  issues  as  tendered  by  the 
cross-complaint    p.  654. 

From  Dekalb  Circuit  Court;  Dan  M.  Link;  Judge. 

Action  by  Ida  A.  Wise  against  Edgar  S.  Wise  for 
divorce.  From  a  decree  for  the  defendant  on  his 
cross-complaint  and  against  the  plaintiff  on  her  com- 
plainty  the  defendant  appeals.   Affirmed. 

Edgar  W.  Atkinson,  for  appellant. 
J.  E.  Pomeroy,  for  appellee. 

HoTTEL,  J. — ^Appellimt  filed  in  the  court  below  a 
complaint,  in  which  sh^  sought  a  divorce  from  appel- 
lee, alimony,  and  the  custody  of  two  minor  diildren. 
The  appellee  filed  an  x^nswer  in  general  denial  and 
also  a  cross-complaint*-  wnich  was  likewise  answered 
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by  general  denial.  The  court  found  against  appel- 
lant upon  her  complaint  that  she  was  not  entitled 
to  a  decree  for  divorce,  and  found  for  the  appellee 
upon  his  cross-complaint  that  he  was  entitled  to  a 
divorce  on  the  grounds  therein  alleged.  The  court 
also  found  that  the  appellee  was  'Hhe  owner  in  his 
own  name  and  right*'  of  certain  personal  property 
**used  by  said  parties  in  common,*'  which  property  is 
particularly  set  out,  and  that  the  appellant  was  the 
owner  and  entitled  to  the  possession  of  all  ^ 'other 
personal  property  used  by  said  parties  in  common 
at  the  time  of  their  separation"  and  not  included  in 
that  designated  as  property  owned  by  appellee,  which 
property  is  also  particularly  identified  and  described 
in  the  finding. 

Upon  this  finding  the  court  adjudged  that  the  ap- 
pellee was  entitled  to  a  divorce  from  appellant,  and 
that  he  was  the  absolute  owner  and  entitled  to  pos- 
session of  the  following  personal  property :  (Here  the 
decree  sets  out  and  describes  the  personal  property 
set  out  in  the  finding  as  belonging  to  appellee.)  The 
court  also  adjudged  that  the  appellant  was  the  owner 
of  the  remaining  personal  property  used  by  the  par- 
ties in  common,  not  included  in  that  adjudged  to  be 
owned  by  appellee,  consisting  of,  etc. :  (Here  appel- 
lant's property  as  set  out  in  the  finding  is  again  set 
out  and  described.) 

A  motion  for  new  trial  filed  by  appellant  was  over- 
ruled, and  this  ruling  is  assigned  as  error  and  relied 
on  for  reversal.  This  motion  contains  but  two 
grounds,  viz.:  (1)  That  the  decision  is  not  sustained 
by  sufBdent  evidence;  and  (2)  that  the  decision  is 
contrary  to  law. 

Appellant  challenges  only  that  part  of  the  judg- 
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ment  appealed  from  i^hich  attempts  to  adjudicate 
the  property  rights  between  her  and  her  divorced 
husband.  It  is  contended  that  such  part  of  the  judg- 
ment is  not  sustained  by  sufficient  evidence  and  is 
contrary  to  law. 

In  support  of  this  contention  appellant  asserts  in 
effect  that  neither  the  complaint  nor  the  cross-com- 
plaint tenders  any  issue  as  to  the  ownership  of  the 
property ;  that  the  only  issues  tendered  are  those  of 
divorce,  alimony,  and  the  custody  of  the  children; 
that  in  a  divorce  decree  the  court  may  '^adjudicate 
all  property  rights  between  husband  and  wife  so  far 
as  community  property  is  concerned;"  but  that  the 
court  has  no  power  or  authority  to  extend  such  ad- 
judication so  as  to  in  any  way  affect  individual  prop- 
erty of  the  wife;  that  the  judgment  in  the  instant 
ease  attempted  to  adjudicate  individual  property  by 
dividing  the  personal  property  between  appellant  and 
appellee,  and  hence  that  the  decision,  in  so  far  as  it 
affects  such  property,  is  contrary  to  law. 

The  evidence  is  not  in  the  record,  and  hence  the 
first  ground  of  the  motion  for  new  trial  cannot 

1.  be  considered.  Assuming,  however,  without  so 
holding,   that  the   question   which   appellant 

seeks  to  present  is  properly  presented  by  the  second 
ground  of  said  motion,  appellant  is  not  supported  in 
her  contention  that  the  judgment  is  outside  of  the 
issues. 

The  cross-complaint  contains  substantially  the  fol- 
lowing averments,  among  others :    Appellant  and  ap- 
pellee had  been  contemplating  moving  to  the 

2.  State  of  Nebraska  to  live.    Appellant  repre- 
sented to  appellee  that  her  father  had  prom- 
ised her  that,  if  they  would  move  upon  120  acres  of 
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land  and  improve  it  as  their  home,  he  would  deed  it 
to  thenL  They  moved  upon  this  f  ^rm,  which,  at  that 
time,  was  not  productive.  The  buildings  thereon  were 
small  and  cheaply  constructed,  the  fencing  poor  and 
out  of  repair,  and  the  farm  contained  no  tiling.  Ap- 
pellee and  appellant,  relying  on  the  representations 
of  appellant's  father,  remained  on  said  farm  until  the 
day  of  their  separation,  except  for  a  period  of  two 
years.  During  the  period  they  lived  on  said  farm 
appellee  inherited  from  his  parents  $1,400,  which  he 
invested  in  improvements  upon  the  land,  relying  upon 
the  promises  before  indicated.  He  also  cleared  the 
woodland  and  placed  more  than  100  acres  in  a  good 
state  of  cultivation,  rebuilt  the  house  and  made  it  a 
modem  home,  with  all  modem  improvemeijits,  includ- 
ing a  furnace,  toilet,  bathroom  and  lighting  system. 
He  built  a  new  bam,  40x60  feet,  with  20-foot  posts, 
the  same  being  a  banked  bam,  with  modem  conveni- 
ences therein.  He  constructed  more  than  four  miles 
of  good  tile  drain,  put  an  orchard,  shade  trees,  new 
silo,  windmill  and  pump  upon  said  premises,  and  built 
an  addition  to  the  old  bam,  two  sheds  and  additions 
thereto,  and  fenced  said  farm  complete  with  a  new 
rail  fence,  and  has  since  constructed  more  than  400 
rods  of  new  wire  fence,  all  at  a  cost  and  investment 
of  more  than  $15,000.  During  said  period  he  farmed 
other  lands,  from  which  he  earned  more  than  $5,000, 
which  he  invested  in  stock  and  personal  property  on 
said  premises.  Thajt  appellant's  father  failed  to  exe- 
cute said  deed  to  said  land  according  to  his  promise, 
died  testate,  leaving  said  premises  to  the  appellant, 
to  have  and  to  hold  during  her  life,  after  which  it 
was  to  go  to  the  children  of  appellant  and  appellee. 
That  by  reason  of  the  ^matters  and  things  set  out 


652  APPELLATE  COURT  OP  INDIANA, 

Wise  V,  Wise— <r7  Ind.  Appw  047. 


the  appellant  consented  that  appellee  should  continue 
to  live  upon  said  premises  mth  his  family  and  farm 
the  same  as  he  had  been  doing,  and  promised  him  that 
he  should  have  the  right  to  buy  and  pay  for  forty 
acres  of  land  from  the  proceeds  of  said  farm.  That 
all  the  personal  property  produced  and  kept  upon  said 
premises  should  he  appellee' s^  and  he  was  authorized 
to  buy  all  the  stock  that  he  could  carry  and  keep  on 
said  farm.  That  by  such  agreement  appellant  en- 
couraged appellee  to  continue  to  improve  her  prem- 
ises as  aforesaid,  and  to  invest  all  of  his  property  and 
means  on  said  premises  and  the  improvements  there- 
of, except  the  stock  and  personal  property  which  was 
on  said  premises  at  the  time  of  the  separation.  Aver- 
ments then  follow  showing  appellant's  refusal  to 
longer  live  with  appellee,  and  that,  to  avoid,  any  pub- 
licity and  humiliation  to  themselves  and  their  chil- 
dren, they  entered  into  an  agreement  adjusting  their 
property  rights,  whiph  was  written  and  prepared  by 
appellant's  attorney,  and  is  set  out  and  made  a  part 
of  the  cross-complaint.  By  this  agreement  it  appears 
that  appellant  was  to  have  the  care  and  custody  of 
the  two  minor  children,  without  any  allowance  for 
support,  and  no  alimony  should  be  asked  for  by  her, 
and,  if  granted  by  the  court,  should  be  fully  satisfied 
without  payment  thereof  by  cross-complainant.  That 
the  appellant  should  pay  her  own  attorney's  fee.  It 
was  further  agreed  that  appellee  should  have  all  the 
personal  property ,  except  certain  items  particularly 
mentioned,  and  that  appUant  would  reimburse  him  for 
his  patrimony  of  $1,400,  which  he  had  invested  in 
said  farm,  by  paying  such  amoimt  to  him  in  money. 
The  agreement  sets  out  other  expenses  for  which  it 
was  agreed  that  appellee  should  be  reimbursed,  which 
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we  deem  it  uimecessary  to  indicate.  Appellee  asked 
that  he  be  granted  a  divorce,  and  that  his  property/ 
rights  be  ascertained  and  adjudicated. 

Appellant  cites  in  support  of  her  contention,  supra. 
State,  ex  rel.  v.  Parrish  (1890),  1  Ind.  App.  441,  27 
N.  E.  652,  and  Fredericks  v.  Sault  (1897),  19  Ind.  App. 
604,  49  N.  E.  909.  The  first  case  merely  holds  that 
separate  property  of  the  wife  is  not  affected  to  her 
injury  by  a  decree  of  divorce.  (See  also  cases  there 
dted.)  The  second  case  is  to  the  effect  that  in  a 
suit  for  divorce  evideaoe  of  the  wife  *s  separate  prop- 
erty is  proper  to  be  considered  for  the  purpose  only 
of  aiding  the  court  in  determining  what  would  be  a 
fair  allowance  for  alimony  for  the  wife  out  of  the 
husband's  property,  and  that  her  separate  property 
is  not  affected  by  said  divorce.  These  cases  are  not 
of  controlling  influence  on  the  question  here  attempt- 
ed to  be  presented.  Nothing  appears  from  the  judg- 
ment involved  purporting  to  affect  the  individual 
property  of  appellant.  On  the  contrary,  the  finding 
and  judgment  purports  to  deal  with  and  adjudicate 
the  rights  of  the  parties  in  "personal  property  used 
by  them  in  common  at  the  time  of  their  separation. ' ' 
As  before  stated,  the  evidence  is  not  in  the  record, 
and  every  presumption  as  to  what  it  may  have  shown 
must  be  indulged  in  favor  of  the  decision  of  the  trial 
court. 

It  is  well  settled  in  this  state  that  in  a  divorce  pro- 
ceeding in  which  the  court  has  acquired  jurisdiction 
of  the  subject-matter  and  the  parties,  such 

3.  court  has  the  power  to,  and,  in  case  a  divorce 
is  decreed,  in  fact  does,  adjudicate  between  the 
divorced  parties  "all  property  rights  *  *  *  *  grow- 
ing out  of,  or  connected  with,  the  marriage.*'  Walker 
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V.  Walker  (1897),  150  Ind  317,  322,  328,  50  N.  E.  68, 
and  cases  there  cited;  Murray  v.  Murray  (1899),  153 
Ind.  14, 53  N.  E.  946. 

The  averments  of  the  cross-complaint  set  out  supra^ 

especially  those  italicized,  clearly  tendered  an  issue 

affecting  personal  property  rights  of  said  par- 

4.  ties  ^^  growing  out  of  and  connected  with  said 
marriage.''  The  adjudication  of  the  rights  of 
the  parties  in  and  to  such  property  was  therefore 
clearly  within  the  issues  tendered,  and  it  was  not  only 
within  the  authority  and  power  of  the  court  to  adjudi- 
cate and  settle  the  rights  of  the  parties  in  and  to  such 
property,  but  it  was  its  duty  to  do  so,  and,  in  the 
absence  of  the  evidence  in  this  case,  this  court  will 
presume  that  it  was  the  rights  of  the  parties  in  and  to 
such  property  that  are  referred  f o  and  adjudicated  in 
said  judgment. 

No  error  being  shown  by  appellant,  the  judgment 
below  is  affirmed 

Note.— Reported  in  119  N.  E.  601.  See  under  (1)  4  0.  J.  660,  784; 
(2)  14  Cyc  7ia;  (3)  14  Cyc  712. 


HxjGHBS,  Admikistbatob,  V.  Patton,  Auditob. 

[No.  9J73.    Filed  November  29,  1916.    Rehearing  denied  March  30. 

1917.    Trans&r  denied  May  5,  1918.] 

ArPRAU—^DeciHons  Reviewable.  —  **Final  Jftdgment.**  —  Eaecvicn 
and  Administrators, — ^An  order  by  the  court  that  an  administra- 
tor of  an  estate  be  not  discharged,  that  the  final  report  be  not 
approved,  and  that  the  oonnty  auditor  prosecute  a  claim  for 
omitted  taxes  on  the  personal  estate  as  described  in  the  excep- 
tions to  the  final  report  filed  by  such  auditor,  is  not  a  "final 
Judgment'*  from  which  an  appeal  will  lie  within  the  meaning  of 
1071  Bums  1914,  {632  R.  S.  1881. 
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From  Marion  Probate  Court  (9,757) ;  Mahlon  E. 
Bash,  Judge. 

Charles  F.  Hughes  filed  final  report  as  administra- 
tor, to  which  William  T.  Patton,  auditor  of  Marion 
county,  filed  objections.  From  an  order  denying  ap- 
proval of  the  report,  the  administrator  appeals.  Ap- 
peat  dismissed. 

Bachelder  <&  Bachelder,  for  appellant. 
Frank  T.  Brown  and  Joseph  W.  Hutchinson,  for 
appellee. 

HoTTBL,  J. — On  January  12,  1914,  Charles  F. 
Hughes,  administrator  de  bonis  non,  of  the  estate  of 
Lovina  Streight,  deceased,  filed  his  final  report,  in 
which  he  showed  a  total  of  receipts  and  disburse- 
ments, leaving. a  balance  of  $19,017.16,  of  which 
amount  he  represented  that  $5,705.14  should  be  paid 
to  certain  attorneys  named,  and  the  balance  distrib- 
uted among  certain  named  heirs,  in  the  amounts 
therein  set  out.  On  February  7,  1914,  William  T. 
Patton,  auditor  of  Marion  county,  filed  objection  to 
this  report,  in  which  he  alleged  that  ''said  estate  is 
indebted  to  the  State  of  Indiana,  county  of  Marion, 
city  of  Indianapolis,  and  Center  township  for  omit- 
ted taxes  which  said  Lovina  Streight  omitted  and 
failed  to  return  on  her  schedule  of  taxes  to  the  town- 
ship assessor  or  the  proper  authorities  as  follows.'' 
Here  follows  certain  notes  owned  by  deceased  which 
she  had  omitted  from  her  schedule  of  taxes.  Notice 
to  the  administrator  of  such  omission,  and  his  failure 
to  appear  before  such  auditor,  is  alleged,  with  a  state- 
ment that  such  auditor  is  credibly  informed  and  be- 
lieves that  said  estate  owes  taxes  amounting  to 
$1,181.69,  and  a  prayer  that  the  court  withhold  the 
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approval  of  said  report  until  steps  could  be  effected 
whereby  such  taxes  could  be  collected  off  of  said 
estate.  ^ 

Thereupon,  to  wit,  on  February  13,  1914,  the  ad- 
ministrator filed  a  report,  showing  a  distribution  of 
the  balance  in  his  hands  to  the  persons  shown  in  his 
first  report  to  be  entitled  thereto,  accompanied  by 
the  receipts  of  such  distributees.  On  March  27,  such 
administrator  filed  a  demurrer  to  said  exceptions  to 
his  report,  which  was  overruled.  On  April  7,  1914, 
said  matter  was  submitted  to  the  court  for  trial,  with 
a  request  by  said  administrator  for  a  special  finding 
of  facts  and  conclusions  of  law. 

In  its  finding,  the  court  found  the  condition  of  the 
estate  to  be  substantially  as  set  out  in  the  administra- 
tor 's  report,  and  also  found  that  the  deceased  omitted 
from  her  schedule  of  taxes  in  the  years  named  the 
notes  set  out  in  the  exceptions  to  said  report,  and 
that  their  amount  in  value  had  not  been  placed  on 
the  tax  duplicates  of  Marion  county  as  omitted  prop- 
erty of  the  deceased,  and  that  the  final  report  of  said 
administrator  had  never  been  approved.  Upon  this 
finding  the  court  stated,  as  a  conclusion  of  law,  that 
said  final  report  should  not  be  approved  nor  the  ad- 
ministrator discharged,  that  the  estate  should  be  kept 
open,  and  said  auditor  be  permitted  to  prosecute  said 
claim  for  taxes. 

Upon  such  finding  and  conclusion  of  law  the  court 
entered  the  following  order,  viz.:  **It  is  thereupon 
adjudged  and  decreed  by  the  court  that  the  report  in 
final  settlement  of  said  estate  filed  by  the  administra- 
tor, de  bonis  non,  be  not  approved  and  that  said  ad- 
ministrator be  not  discharged,  and  that  William  T. 
Fatten,  auditor  of  Marion  county,  Indiana,  prosecute 
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the  claim  for  taxes  on  the  personal  estate  described  in 
the  exceptions  to  report  in  final  settlement." 

From  this  order  this  appeal  is  prosecuted.  .The 
order  indicated  is  not  a  final  judgment  from  which 
an  appeal  will  lie  within  the  meaning  of  ^671  Bums 
1914,  ^632  B.  S.  1881,  as  construed  by  the  Supreme 
Court  and  this  court.  Pfeiffer  v.  Crane,  Odn.  ( 1883 ) , 
89  Ind.  485;  Thiebaud  v.  Dufour  (1877),  57  Ind.  598; 
Wood  V.  Wood  (1875),  51  Ind.  141 ;  Goodwm  v.  Good- 
win,  Exr.  (1874),  48  Ind.  584;  Angevine,  Admr., 
Y.  Ward,  Gdn.  (1879),  66  Ind.  460;  Leach  v.  Wehh 
(1916),  62  Ind.  App.  .693, 113  N.  E.  311;  Mak-Saw-Ba 
Club  y.  Coffin  (1907),  169  InA  204,  210,  213,  82  N.  E. 
461,  and  cases  there  cited. 

The  appeal  is  therefore  dismissed. 

On  Petition  fob  Beheabing. 

HoTTBL,  J. — ^In  a  petition  for  rehearing  in  this  case 
the  appellant  insists  that  this. court  erred  in  its  opin- 
ion dismissing  the  appeal,  and  the  grounds  upon 
which  he  predicates  error  as  stated  in  his  petition  are 
substantially  the  same  as  those  indicated  and  dis- 
posed of  in  an  opinion  by  this  court  on  rehearing  in 
the  case  of  Stout  v.  Stout,  Admr.  (1918),  68  Ind.  App. 
278, 114  N.  E.  473, 115  N.  E.  594. 

For  the  reasons  indicated  in  that  opinion,  the  peti- 
tion for  rehearing  in  this  case  is  overruled. 

Note.— Reported  in  114  N.  E.  224,  115  N.  E.  596. 
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Gaumeb  V.  Register  Publishing  Company  et  al. 

[No.  9,564.    Filed  May  28,  1918.] 

1.  Chattcl  Mobtgages. — Failure  to  Record  <«.  Time. — Transfer  of 
Property. — Sstoppel. — ^In  an  action  by  the  asisignee  of  a  chattel 
mortgage  against  the  pnrchaseif  of  the  mortgaged  property,  a 
complaint  alleging  that,  though  the  mortgage  wais  not  recorded 
within  ten  days,  it  was  recorded,  unreleased  and  unsatisfied  at 
the  time  of  the  purchase  and  that  the  defendant  recognized  its 
validity  by  taking  Into  consideration  the  amount  secured  by  it  as 
a  part  of  the  t>urchase  price,  was  sufficient  to  overcome  the  rule 
that  a  chattel  mortgage  not  recorded  as  required  by  17472  Bums 
1914,  Acts  1897  p.  240,  is  prima  fade  void  as  to  third  parties, 
with  or  without  notice ;  since,  under  such  a  showing,  the  defend- 
ant purchaser  was  estopped  to  deny  the  validity  of  the  mort- 
gage, and  the  property  became  the  primary  fund  for  the  payment 
of  the  debt  pp.  660,  661,  663. 

2.  Chattel  Mobtgages. — Recording. — Time. — Validity  om  to  A«- 
signee. — ^A  chattel  mortgage  not  recorded  within  ten  days,  as 
required  by  17472  Bums  1914,  Acts  1897  p.  240,  being  valid  as 
between  the  parties,  is  valid  as  between  the  mortgagor  and  an 
assignee  of  the  mortgage,    p.  660. 

From  Lake  Superior  Court ;  Charles  E.  Greentvdld^ 
Judge. 

Action  by  Frank  C.  Gaumer  against  the  Begister 
Publishing  Company  and  another.  From  a  judgment 
for  the  def endantsy  the  plaintiff  appeals.    Reversed. 

Daniel  B.  Straley  and  George  E.  Hershman,  for  ap- 
pellant. 

Martin  J.  Smith,  Frank  B.  Pattee  and  Herbert  T. 
Johnson,  for  appellees. 

Caldwell,  C.  J. — Judgment  was  rendered  against 
appellant  by  reason  of  his  refusal  to  plead  over  on 
the  sustaining  of  appellees'  separate  demurrers  to  his 
complaint.  The  substance  of  the  complaint  was  as 
follows:   On  December  2,  1912,  Collins  executed  to 
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Davison  four  promissory  notes  of  that  date,  each  in 
the  sum  of  $500,  maturing  November  1,  1914,  1915, 
1916  and  1917  respectively.  On  the  same  date,  to 
secure  the  payment  of  the  notes,  Collins  executed  to 
Davison  a  chattel  mortgage  on  a  certain  printing  out- 
fit and  newspaper  plant  located  at  Crown  Point,  Lake 
county.  Under  a  certain  provision  of  the  mortgage 
all  the  notes  were  due  by  reason  of  the  failure  to  pay 
certain  of  them  at  maturity.  The  mortgage  was  re- 
corded in  the  proper  county  on  December  17,  1912, 
fifteen  days  after  its  execution.  Appellant  is  the 
owner  of  the  notes  and  mortgage  by  virtue  of  certain 
assignments  and  indorsements.  Appellee  company 
is  the  owner  of  the  property  mortgaged  by  virtue  of 
a  purchase.  Appellee  Bibler  is  made  a  defendant  by 
reason  of  a  certain  mortgage  standing  imreleased  of 
record  in  her  name,  alleged  to  be  paid  and  satisfied. 
Prayer  for  judgment  in  the  sum  of  $2,500  and  the 
foreclosure  of  the  mortgage. 

The  allegation  of  the  complaint  on  which  appellant 
relies  in  support  of  his  assignment  that  the  court 
erred  in  sustaining  the  demurrers  is  as  follows: 
**That  the  Register  Publishing  Company,  one  of  the 
defendants  herein,  did  not  purchase  and  did  not  be- 
come the  owner  of  said  property  until  on  or  about 

the day  of  May,  1914,  and  that  said  mortgage 

was  on  record  and  unreleased  and  unsatisfied  at  that 
time,  and  that  the  said  defendant  Register  Publish- 
ing Company  at  the  time  of  purchasing  said  property 
took  into  consideration  the  indebtedness  secured  by 
said  mortgage  as  a  part  of  the  purchase  price  for 
said  property  and  acknowledged  said  mortgage  as  a 
good,  valid  and  existing  lien  on  and  against  said 
property."    It  suflSciently  appears  that  the  property 
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mortgaged  was  not  delivered  to  and  retained  by  the 
mortgagee  or  his  assigns. 

The  complaint  contained  certain  allegations  to  the 
effect  that  the  purchase  of  the  mortgaged  property 
by  appellee  company  was  not  bona  fide.  Appellant's 
counsel  stated  in  oral  argument  that  no  reliance  was 
placed  on  such  allegations,  and  we  shall  therefore  as- 
sign to  them  no  force  or  value. 

Section  7472  Bums  1914,  Acts  1897  p.  240,  is  to  the 
effect  that  no  assignment  of  goods  by  way  of  mort- 
gage shall  be  valid  against  any  other  person  than  the 
parties  thereto,  where  such  goods  are  not  delivered  to 
the  mortgagee  or  assignee  and  retained  by  him,  unless 
the  mortgage  shall  be  properly  acknowledged  and 
recorded  in  the  proper  county  within  ten  days  after 
its  execution. 

The  mortgage  here  was  not  recorded  within  ten 
days  after  its  execution.  The  parties  to  the  mort- 
gage at  the  time  of  its  execution  were  Collins 

1.  and  Davison.    The  mortgage  not  having  been 
recorded  within  the  time  fixed  by  the  statute, 

while  valid  as  between  Collins  and  Davison,  was  at 
least  prima  facie  void  as  to  appellees  here,  regardless 
of  whether  they  had  notice  of  its  existence,  actual 
or  constructive.  Stengel  v.  Boyce  (1896),  143  Ind. 
642,  42  N.  E.  905;  Ross  v.  Menefee  (1890),  125  Ind^ 
432,  25  N.  E.  545;  Guyer  v.  Union  Trust  Co.  (1913), 
55  Ind.  App.  472, 104  N.  E.  82 ;  Wolf  v.  Russell  (1913), 
55  Ind.  App.  660, 104  N.  E.  603. 

We  proceed  to  determine  whether  the  rule  an- 
nounced by  these  decisions  governs  here.    The  special 
circumstances  disclosed  by  the  complaint  are  as 

2.  follows:    Collins  was  indebted  to  Davison  in 
the  sum  of  $2,000  and  interest,  as  represented 
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>  ■      " 

by  the  notes.  Davison  held  a  mortgage  against  Col- 
lins' property  to  secure  the  notes.  As  between  them 
the  mortgage  was  valid,  although  not  recorded  within 
ten  days  after  its  execution.  The  notes  and  mort- 
gage were  assigned  to  appellant  by  Davison.  By  the 
transfer  of  the  notes  Collins  became  indebted  to  ap- 
pellant rather  than  Davison,  in  the  sum  thereby  rep- 
resented. As  appellant  was  Davison's  assignee,  the 
chattel  mortgage  was  valid  as  between  the  former  and 
Collins.  Reynolds  v.  Quick  (1891),  128  Ind.  316,  27 
N.  E.  621;  Warner  v.  Warner  (1902),  30  Ind.  App. 
578,  586,  66  N.  E.  760. 

Such  being  the  situation,  appellee  publishing  com- 
pany purchased  the  mortgaged  property  of  Collins. 
[While  negotiating  the  purchase  it  knew  or  dis- 

1.  covered  the  existence  of  the  mortgage.  It 
thereupon  acknowledged  the  validity  of  the 
mortgage  and  recognized  that  the  sum  thereby  se- 
cured must  be  paid.  Having  agreed  with  Collins 
respecting  the  value  of  the  property,  and  the  amount 
of  the  purchase  price  thereof,  CoUins  and  the  com- 
pany further  agreed  that  the  amount  secured  by  the 
mortgage  should  be  deducted  from  the  agreed  pur- 
chase price,  and  that  only  the  balance  should  be  paid, 
which  was  accordingly  done;  that  is,  if  the  agreed 
purchase  price  Was  $5,000,  something  more  than 
$2,000  was  deducted  therefrom  by  reason  of  the  mort- 
gage, treated  as  valid,  and  only  the  balance  or  some- 
thing less  than  $3,000  was  paid.  The  facts  as  alleged 
do  not  amount  to  an  express  promise  by  the  publish- 
ing company  to  pay  and  discharge  the  notes.  Per- 
haps they  do  not  amount  to  an  unconditional  implied 
promise  to  do  so.  It  seems  to  us  apparent,  however, 
that  Collins  and  the  publishing  company  thereby  con- 


662  APPELLATE  COURT  OF  INDIANA, 

Qauiner  v.  Register  Pablisbing  Co. — 67  Ind.  App.  668. 

templated  that,  as  between  them,  the  mortgaged  prop- 
erty should  at  least  constitute  the  primary  fund  for 
the  payment  of  the  notes,  the  alternative  being  the 
payment  of  the  latter  by  the  company.  At  any  event 
Collins,  while  he  has  paid  the  notes  as  between  him 
and  the  company,  is  not  discharged  of  liability  there- 
on as  between  him  and  appellant.  The  company,  hav- 
ing received  the  full  value  of  the  notes  by  acknowledg- 
ing and  treating  the  mortgage  as  valid,  now,  while 
retaining  such  value,  declares  that  the  mortgage  is 
void,  and  asks  this  court  in  its  behalf  to  declare  it 
so.  The  foregoing  indicates  our  interpretation  of  the 
complaint.'  Under  such  circumstances  may  the  pub- 
lishing company  be  heard  to  say  that  the  mortgage 
is  invalid?  In  considering  this  question  it  should  be 
remembered  that  the  mortgage  here  is  not  a  nullity. 
It  was  a  valid  instrument  as  between  the  parties.  If 
invalid  as  presented  here,  it  is  invalid  only  as  against 
the  party  who  acknowledged  its  validity  and  on  such 
acknowledgment  received  and  retains  the  full  sum 
by  it  secured. 

On  the  involved  subject  the  following  is  stated  in 
Jones  on  Chattel  Mortgages  (5th  ed.)  §487:  "One 
who  has  purchased  property  subject  to  a  mortgage, 
so  that  the  amount  of  the  mortgage  forms  a  part  of 
the  consideration  of  the  purchase,  cannot  deny  its 
validity. ' '  The  author  in  a  note  to  such  section  refers 
to  his  work  on  mortgages  (§§735-770)  for  a  further 
discussion  of  the  subject,  and  states  that  the  rights 
and  liabilities  of  one  who  purchases  subject  to  a  mort- 
gage are  for  the  most  part  the  same  whether  the  prop- 
erty be  real  or  personal.  In  his  work  on  mortgages 
(Vol.  2,  §736  [7th  ed.])  the  author  states:  *'The 
amount  of  an  existing  mortgage  having  been  deducted 
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from  the  purchase  money  of  the  incmnbered  prop- 
erty,  the  grantee  in  effect  tmdertakes  to  pay  the 
amount  of  the  purchase  money  represented  by  the 
mortgage  to  the  holder  of  it,  and  he  is  as  effectually 
estopped  to  deny  its  validity  as  he  would  be  had  he 
in  terms  agreed  to  pay  such  mortgage. '^  See^  also, 
2 Jones,  Chattel  Mortgages  (7th ed.)  ^7UiU. S.Bond, 
etc.,  Co.  V.  Keahey  (1916),  53  OHa.  176, 155  Pac.  557, 
L.  B.  A.  1917C  829;  Johnson  v.  Thompson  (1880),  129 
Mass.  398;  Fuller  db  Co.  v.  Hunt  (1878),  48  Iowa  163; 
Kettdgg  v.  Secord  (1879),  42  Mich.  318,  3  N.  W.  868; 
RusseU  V.  Allen  (1843),  10  Paige  Ch.  (N.  T.)  249; 
Pxnnell  v.  Boyd  (1880),  33  N.  J.  Eq.  190;  2  Cobbey, 
Chattel  Mortgages  ^632.  In  the  Keahey  case,  supra, 
the  court  said  of  a  similar  situation:  ''In  theory  he 
(the  purchaser)  has  deducted  the  amount  of  the  mort- 
gage from  the  purchase  price,  and  it  would  clearly  be 
inequitable  to  allow  him  to  urge  the  invalidity  of  the 
mortgage,  and  retain  the  amount  thereof,  which  was 
in  effect  furnished  by  his  grantor,  and  not  apply  it 
to  the  discharge  of  tiie  mortgage." 

Here  the  mortgage  was  valid  as  between  Collins 
and  Davison  and  his  assigns.     Collins'  liability  on 

the  notes  is  not  questioned.   He  remains  liable 
L     thereon  as  between  him  and  appellant.    It  is 

expressly  alleged  that  when  appellee  purchased 
the  property  it  took  into  consideration  the  indebted- 
ness secured  by  the  mortgage  as  a  part  of  the  pur- 
chase price  and  acknowledged  the  validity  of  the 
mortgage.  Under  such  circumstances  this  case  comes 
easily  within  the  authorities  not  only  that  the  com- 
pany may  not  be  heard  to  contest  the  validity  of  the 
mortgage,  but  also  that  the  mortgaged  property  there- 
by became  the  primary  fund  for  the  payment  of  the 
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mortgage  debt.  See  the  following:  Gregory  v.  Arms 
(1911),  48  Ind.  App.  562,  96  N.  E.  196,  and  cases; 
Bunch  V.  Grave  (1887),  111  Ind.  351,  355,  12  N.  E. 
514;  Hancock  y.  Fleming  (1885),  103  Ind.  533,  3  N.  E. 
254;  Atherton  v.  Toney  (1873),  43  Ind.  211;  Durham 
y.  Craig  (1881),  79  Ind.  117;  United  States  Bond,  etc., 
Co.  V.  Keahey,  L.  E.  A.  1917C,  supra,  note ;  Rice  v. 
Sanders  (1890),  8  L.  E.  A.,  note  316;  27  Cye  1342 
et  seq;  11  C.  J.  633.  We  conclude  that  the  complaint 
states  a  cause  of  action  against  appellee  company.  It 
results  also  that  it  is  good  as  against  appellee  Bibler. 
Judgment  reversed,  with  instructions  to  overrule 
each  demurrer  filed  to  the  complaint  and  for  further 
proceedings  in  harmony  with  this  opinion,  and  with 
permission  to  reform  the  pleadings  if  desired. 

Nars.—Beported  in  119  N.  B.  728. 


Patton  v.  Coopeb,  Administbatob. 

[No.  9^21.    FUed  March  21,  1918.    Rehearing  denied  May  28, 1918.] 

1.  Appeal. — Review. — Witnesses.—^edilnHtt^. — Juty  Question^  — 
The  credibility  of  witnesses  and  the  weight  to  be  given  their  tes- 
timony are  questions  for  the  Jury,  and  not  for  the  court  on 
appeaL    p.  666. 

2.  Appeal. — Evidence. — Weight. — Jury  QuegtUm. — ^The  court  on 
appeal  will  not  weigh  conflicting  evidence,  the  question  being  for 
the  Jury  to  determine,    p.  667. 

3.  ExBCUTOBS  AND  Administbatobs.  —  AcHon.  —  Evidence.  —  Suf- 
/Mency. — Review, — ^Where  a  claim  was  filed  against  a  decedent's 
estate  on  the  theory  that  the  decedent  received  and  held  a  cer- 
tain sum  of  money  in  trust  which,  after  the  payment  of  tbe 
donor's  funeral  expenses,  was  to  be  paid  to  the  claimant,  there 
could  be  no  recovery  under  evidence  showing  only  the  receipt  of 
the  money  by  the  decedent  and  the  payment  of  the  funeral  ex- 
penses, without  establishing  the  amount  of  such  ezj)enses,  since  a 
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Terdict,  in  the  absence  of  such  evidence,  could  be  returned  only 
by  conjecture  as  to  the  amount  of  the  deduction  for  such  expenses, 
and  this  the  Jury  is  not  permitted  to  do.    p.  667. 

From  Washington  Circuit  Court ;  Emmet  G.  Mitch- 
ell^ Special  Judge. 

Action  by  Felix  Cooper  against  Charles  S.  Patton, 
administrator  of  the  estate  of  Lemuel  Cooper.  From 
a  judgment  for  the  plaintiff,  the  defendant  appeals. 
Reversed. 

Wither  W.  Hottel  and  Arthur  McCart,  for  appel- 
lant 
Asa  Elliott  and  Frank  8.  Houston,  for  appellee. 

Ibagh,  C.  J. — On  February  18,  1913,  appellee  filed 
against  the  estate  of  Lemuel  Cooper,  deceased,  the 
following  claim: 

^^  Estate  of  Lemuel  Cooper  Deceased. 

In  account  with  Felix  GoojpeTy  Dr. 

May  17,  1902. 

To  $1500.00  held  in  trust  by  said  decedent  re- 
ceived from  Marion  Cooper,  for  the  use  and  bene- 
fit of  claimant  $1500.00 

Interest  on  same  950.00 


$2400.00 
(Here  follows  verification  as  required  by  stat- 
ute.)'' 

The  claim  was  transferred  to  the  issue  docket, 
where  upon  the  issues  joined  by  statute  the  cause  was 
tried  by  jury,  and  a  verdict  was  returned  in  favor  of 
appellee  for  $650. 

Appellant  has  assigned  as  error  the  overruling  of 
his  motion  for  a  new  trial,  and  particularly  relies  on 
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the  ground  thereof  that  the  verdict  of  the  jury  is  con- 
trary to  law. 

Appellant  contends  in  effect  that  there  is  no  evi- 
dence which  would  warrant  the  amount  of  the  ver- 
dict returned  by  the  jury;  that  according  to  appel- 
lee's theory  a  specific  amount  of  money  was  left  with 
decedent,  out  of  which  he  was  to  first  pay  the  donor's 
funeral  expenses  and  the  balance  was  then  to  be 
turned  over  to  appellee ;  and  that  there  is  no  evidence 
whatever  as  to  what  the  amount  of  the  funeral  ex- 
penses were. 

Without  setting  out  the  evidence  in  detail,  we  find 
that  the  uncontradicted  evidence  shows  that,  what- 
ever was  to  be  done  with  the  money,  if  any,  left  with 
decedent  by  Marion  Cooper,  the  donor's  funeral  ex- 
penses were  to  be  first  paid  out  of  it.  Marion  Cooper 
and  the  decedent  were  full  brothers,  and  appellee  was 
a  half-brother.  Marion  Cooper  died  on  May  17, 1902, 
and  decedent  died  on  December  29,  1912.  A  brother 
of  appellee  testified  that  he  was  at  the  home  of  de- 
cedent, Lemuel  Cooper,  shortly  before  the  death  of 
Marion  Cooper,  and  there  in  the  presence  of  said  wit- 
ness and  one  James  Fiancher  saw  Marion  Cooper 
give  his  brother  Lemuel  the  sum  of  $1,600,  $1,100  of 
which  was  in  gold  and  $500  in  paper,  and  heard  him 
request  Lemuel  to  pay  his  funeral  expenses  and  give 
the  remainder  of  said  money  to  appellee.  This  tes- 
timony was  corroborated  by  other  witnesses. 

A  great  deal  of  impeaching  evidence  was  intro- 
duced, but  with  that  we  are  not  concerned  as  the 
credibility  of  the  witnesses  and  the  weight  to 

1.  be  given  their  testimony  were  questions  for 
the  jury.    Neither  will  this  court  weigh  con- 
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flicting  evidence,  for  that  likewise  wad  a  qnes* 

2.  tion  for  the  jury.    Barr  v.  Sumner  (1915)^  183 
Ind.  402,  107  N.  E.  675,  109  N.  E.  193- 

It  must  be  apparent,  however,  from  ihe  facts  stated 

that,  before  a  court  or  jury  could  determine  bow 

much  was  due  lappellee  according  to  his  own 

3.  theory  of  the  trust,  there  must  be  some  evi* 
dence  as  to  the  amount  of  the  funeral  expenses. 

There  is  evidence  that  they  were  paid  by  decedent, 
but  none  from  which  any  amount  could  be  inferred. 
The  jury,  in  determining  their  verdict,  could  reach  the 
amount  returned  only  by  conjecture  as  to  what  deduc- 
tions should  be  made  for  such  expenses.  This  they 
were  not  permitted  to  do.  Johnson  v.  Brady  (1915), 
60  Ind.  App.  556,  109  N.  E.  230;  Pittsburgh,  etc.,  B. 
Co.  V.  Vance  (1914),  58  Ind.  App.  1,  108  N.  E.  158. 
The  verdict  is  therefore  contrary  to  law,  and  appel- 
lant's motion  for  a  new  trial  upon  such  ground  should 
have  been  sustained. 

Judgment  reversed,  with  instructions  to  grant  ap- 
pellant's motion  for  a  new  trial. 

Hottel,  J.,  not  participating. 

Note.— Reported  in  119  N.  E.  31. 


Bkannum-Kebnb  Lumbeb  Company  v.  Cole  et  al. 

[No.  9,582.    Filed  May  28,  1918.] 

1.  Mechanics'  Liens. — Notioe^De^cripiUm, — Bwtrinsic  Evidence. 
— Imperfect  and  inaccurate  descriptions  of  property  in  a  me- 
chanic's lien  notice  may  be  aided  by  extrinsic  evidence  where 
proper  averments  appear  In  the  complaint,  and  any  description 
in  such  notice  is  sufllciently  certain  if  the  land  described  can  be 
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idoitifled  from  it,  or  any  reference  therein,  when  aided  by  each 
evidence,    p.  672. 

2.  MxcHANiOB*  IJXsa.'^NoHcej-'Deacrtptioi^'^^eriaimty.'-'ln  an 
action  to  foreclose  a  mechanic's  lien,  where  the  rights  of  third 
parties  were  not  involved,  a  complaint  which  set  forth  a  notice 
of  a  mechanic's  lien  which  showed  the  section,  township,  iBJOiget 
county,  the  acreage,  the  nature  of  the  building  erected  thereon 
and  the  uses  to  which  it  was  put,  and  which  further  alleged  that 
the  land  on  which  the  building  was  constructed  was  the  only 
land  owned  by  the  defendant  in  that  section  and  that  such  build- 
ing Was  the  only  building  thereon,  was  sufficient  as  against  a 
demurrer  for  want  of  facts  on  the  ground  that  the  description 
contained  in  the  notice  was  not  sufficiently  certain  to  permit  intro- 
duction of  extrinsic  evidence,  the  allegations  as  to  description 
being  sufficient  to  raise  a  question  of  fact    p.  673. 

&  Mn^HANics'  LiKNS. — Notice. — Description^ — Statute* — Construc- 
tion,— ^Where  the  only  point  in  dispute  between  a  materialman 
and  the  owner  of  property  is  relative  to  the  description  of  the 
property  contained  in  a  mechanic's  lien,  the  statute,  {8297  Bums 
1914,  Acts  1909  p.  296,  {3,  is  to  be  liberally  construed*    p.  673. 

From  Marion  Superior  Court  (100,150) ;  Linn  D. 
Hay,  Judge. 

Action  by  the  Brannum-Keene  Lumber  Company 
against  Buth  Schuyler  Cole  and  another.  From  a 
judgment  for  the  defendants,  the  plaintiff  appeals* 
Reversed. 

WiUiam  A.  Pickens,  Linton  A.  Cox  and  Earl  R. 
Conder,  for  appellant. 
Whitcomh  S  Dowden,  for  appellees. 

Ibach^  C.  J.«— Suit  by  appellant  against  appellees. 
The  complaint  avers :  The  plaintiff  in  the  above  en- 
titled cause  complains  of  tibe  defendants,  and  each 
of  them,  and  for  cause  of  action  says  that  on  April 
8,  1914,  the  defendant  Ruth  Schuyler  Cole  was  the 
owner  of  a  part  of  the  east  half  of  section  2,  town- 
ship 16  north,  range  3  east,  in  Marion  county,  more 
particularly  described  as  follows:    Beginning  at  a 
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point  which  is  south  11  degrees  and  35  minutes  west, 
156.7  feet  from  a  point  on  the  north  line  of  the  south- 
east quarter  of  said  section  492.65  feet  of  the  center 
of  said  section  2;  thence  south  11  degrees  and  35 
minutes  west,  812  feet  to  a  point;  thence  south  78 
degrees  and  25  minutes  east,  335.8  feet  to  a  point; 
thence  south  47  degrees  and  54  minutes  east,  172.5 
feet  to  a  point ;  thence  north  73  degrees  and  39  min- 
utes east  187.05  feet  to  a  point ;  thence  south  78  de- 
grees and  25  minutes  east,  800  feet  to  the  west  bank 
of  White  river ;  thence  along  the  west  bank  of  White 
river  1065.65  feet  to  a  point,  thence  north  79  degrees 
and  32  minutes  west,  1300  feet  to  a  point;  thence 
south  11  degrees  and  35  minutes  west  to  the  place  of 
beginning;  that  the  land  so  described  includes  and 
is  in  fact  the  land  referred  to  in  said  notice  of  lien 
heretofore  filed  and  herein^ter  specifically  set  out; 
that  the  defendants  do  not  own  other  land  than  that 
first  herein  described;  that  the  garage  herein  men- 
tioned was  erected  on  said  land  and  is  the  only  build- 
ing erected  by  the  defendants  on  the  land  owned  by 
them  and  first  herein  described*  It  is  then  averred 
that  on  January  27, 1915,  by  proper  conveyance  appel- 
lees conveyed  such  lands  to  a  third  party,  who  in 
turn  on  the  29th  day  of  the  same  month  conveyed  the 
same  lands  to  appellees,  thereby  vesting  the  title  in 
them  as  husband  and  wife,  and  that  they  now  hold  the 
same  as  tenants  by  the  entirety.  On  April  8,  1914, 
defendant  Albert  M.  Cole  entered  into  a  written  con- 
tract with  William  Grepp  for  the  construction  of  a 
two-story  garage  on  the  above  described  real  estate, 
and  that  defendant  Buth  had  knowledge  of  the  exe- 
cution of  said  contract,  and  did  consent  to  and  au- 
thorize the  execution  of  the  same,  and  while  the 
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garage  was  being  erected  she  had  knowledge  thereof , 
and  made  no  objection  thereto,  but  did  consent  to  and 
authorize  the  erection  of  the  garage  on  the  said  real 
estate.  Said  Grepp  was  not  a  dealer  in  building  mate- 
rials, and  defendants  knew  that  he  would  be  obliged 
to  purchase  all  necessary  materials  for  the  building 

from  persons  dealing  therein.    On  the day  of 

April,  1914,  said  Grepp  contracted  with  appellants, 
a  copy  of  which  contract  is  made  a  part  of  the  com- 
plaint, for  the  furnishing  of  the  materials  for  use, 
and  to  be  used,  in  the  erection  of  said  garage  to  be 
erected  on  the  above  described  real  estate,  and  pur- 
suant to  said  agreement  the  appellant  did  furnish  for 
use  in  said  bidding  goods  and  merehandise  to  the 
amount  of  $764.59,  a  bill  of  particulars  of  which  is 
also  filed  with  the  complaint,  and  that  all  of  said 
materials  were  actually^used  in  the  construction  of 
said  building  on  said  real  estate. 

A  copy  of  the  notice  is  made  a  part  of  the  com- 
plaint, and,  omitting  names,  is  as  follows : 

"You  are  hereby  notified  that  Brannum-Keene 
Lumber  Company  intends  to  hold  a  mechanics* 
lien  on  west  of  White  river  north  part  commenc- 
ing 156.70  feet  south  and  492.65  feet  east  of  the 
northwest  comer  of  the  southeast  quarter  sec- 
tion two,  township  sixteen,  range  three.  Wash- 
ington  township,  Marion  county,  Indiana,  con- 
taining 36.74  acres,  more  or  less,  as  well  as  upon 
the  dwelling  and  garage  recently  erected  thereon 
by  you  for  the  sum  of  eight  hundred  dollars  for 
work  and  labor  done  and  materials  furnished  by 
us  in  the  erection  and  construction  of  said  house 
which  work  and  labor  done  and  materials  fur- 
nished was  done  and  furnished  at  your  cfpecial 
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instance  and  request  and  within  the  last  sixty 
days. 

^^Brannnm-Keene  Lumber  Co., 
By  Wm.  U.  Kingston  Atty 

The  notice  is  shown  to  have  been  duly  recorded  on 
September  28,  1914.  The  amount  due  has  not  been 
paid,  for  which  sum  and  attorney's  fees  a  judgment 
is  demanded  and  a  foreclosure  of  the  lien  to  satisfy 
the  same. 

To  this  complaint  the  defendants  separately  and 
severally  demurred,  the  ground  of  the  demurrer  be- 
ing that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was 
sustained  and  judgment  rendered  against  appeUant. 
It  was  appellees'  contention  in  the  court  below,  and 
it  is  here  contended  in  support  of  the  judgment,  that 
the  description  of  the  land  intended  to  be  covered  in 
the  notice  of  lien  is  not  sufficiently  certain  to  au- 
thorize the  description  to  be  '*  designated,  improved 
or  supplied  by  extrinsic  evidence." 

Admitting  that  the  notice  is  inaccurate,  is  the  de- 
scription of  the  land  so  defective  that  it  cannot  be 
identified? 

The  legislature  of  1883,  for  the  evident  purpose  of 
relieving  the  apparent  strictness  of  our  me'chanic's 
lien  statute,  as  it  then  existed,  with  reference  to  the 
description  of  the  lands  improved  by  mechanics  and 
materialmen,  passed  the  following  amendment:  *'Any 
description  of  the  lot  or  land  in  a  notice  of  a  lien  will 
be  sufficient,  if  from  such  description  or  any  refer- 
ence therein,  the  lot  or  land  can  be  identified."  §8297 
Burns  1914,  Acts  1909  p.  295,  §3. 

Since  this  amendment  our  courts  have  uniformly 
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held  that  imperfect  and  inaccurate  descriptions  of 
property  in  a  mechanics'  lien  notice  may  be 

1.  aided  by  extrinsic  evidence  where  proper  aver- 
ments are  found  in  the  complaint,  and  any 
description  of  the  land  in  a  notice  of  lien  will  be 
sufficiently  certain,  if  from  such  description,  or  any 
reference  therein,  aided  by  extrinsic  evidence  the  lot 
or  land  can  be  identified.  Deal  y.  Plass  (1915) ,  59  Ind. 
App.  185,  109  N.  E.  51;  Cohurn  v.  Stephens  (1894), 
137  Ind.  683,  36  N.  E.  132,  45  Am.  St.  218 ;  McNamee 
V.  Rauck  (1891),  128  Ind.  59, 27  N.  E.  423.  The  char- 
acter of  the  building  and  its  intended  use  may  be 
given  in  evidence  to  identify  the  lands  mentioned  in 
the  notice  of  lien. 

In  HUlyard  v.  Bobbins  (1912),  53  Ind.  App.  107, 
101 N.  E.  341,  this  court  said :  **It  has  been  expressly 
held  that  where  the  notice  refers  to  a  dwelling  house, 
the  identification  of  the  building  may  be  used  as  a 
means  of  correcting  the  description  and  of  showing 
that  no  other  property  answers  the  description.** 
And  in  McNamee  v.  Rauck,  supra,  the  Supreme  Court 
said:  "By  rejecting  then  the  false  description,  we 
have  the  lands  described  by  township,  range  and 
county.  This  would  not  be  a  sufficient  description, 
but  the, statute  says  that  if  from  **any  reference**  in 
the  notice  the  land  can  be  identified  it  will  bb  suffi- 
cient. The  notice  refers  to  the  land,  upon  which  the 
lien  was  to  be  held,  as  that  upon  which  the  house  was 
situate  which  was  built  by  the  appellant  for  the  owner 
at  her  request,  *  *  *.  It  appears  also  from  the 
complaint  that  no  other  property  answers  the  descrip- 
tion in  the  notice,  which  is  said  to  aid  what  might 
otherwise  be  an  insufficient  description.  •    •    •    We 
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are  of  the  opinion  that,  as  against  the  appellants, 
the  notice,  when  taken  in  connection  with  the  extrinsic 
facts  averred  in  the  complaint,  was  sufficient  to  cre- 
ate a  lien. ' ' 

The  averments  of  the  complaint  under  considera^ 

tion  show  the  controversy  to  be  solely  between  the 

owners  of  the  lands  improved  and  the  material- 

2.  men.  The  rights  of  third  parties  relying  upon 
the  record  of  the  notice  are  not  involved.  The 
section,  township,  range  and  county  are  cer- 

3.  tain  and  definite,  as  is  also  the  nature  of  the 
structure  and  the  uses  to  which  it  was  to  be 

put.  The  acreage  is  certain  and  the  name  of  the 
owners,  and  the  facts  are  also  averred  that  the  land 
on  which  the  building  was  erected  was  the  only  land 
owned  by  the  appellees  in  that  section,  and  that  such 
building  was  the  only  building  erected  thereon.  There 
is  no  dispute  upon  the  proposition  that  appellant 
comes  within  the  provisions  of  the  mechanics'  lien 
statute,  so  that  the  whole  controversy  is  over  the 
description  of  the  premises.  In  such  cases  the  statute 
is  to  be  liberally  construed  to  accomplish  the  objects 
and  purposes  intended  by  it,  which  is  to  grant  such 
a  claimant  the  benefits  to  which  he  is  entitled  there- 
under. Therefore  the  principles  of  law  annoimced 
and  the  authorities  cited  supra,  where  they  have  been 
considered,  warrant  us  in  holding  that  there  is  enough 
in  the  descriptions  to  enable  one  who  is  familiar  with 
the  locality  to  identify  the  property  intended  to  be 
described  with  reasonable  certainty.  At  least,  there 
is  enough  to  require  the  court  to  determine  the  ques- 
tion as  one  of  fact  rather  than  one  of  law.  This  is 
specially  true  in  this  case  because  it  is  further  pleaded 

VOL.  67—48. 
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as  a  fact  that  the  land  described  in  the  notice  and 
that  described  in  the  complaint  is  the  same. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 

Note. — ^Reported  in  119  N.  E.  721.    Failure  of  description  of  land 
in  affidavit  of  claim,  effect,  62  L.  R.  A.  382. 


Shay  v.  Gk)iNs  bt  al. 

[No.  9,623.    Filed  May  28,  1918.] 

1.  Appeal. — Rulinff  an  Demurrer, — Waiver. — Briefi. — ^An  assign- 
ment of  error  that  the  court  erred  in  overruling  a  demurrer  to 
the  complaint  is  waived  where  the  appellant  fails  to  set  out  in 
his  brief  either  the  complaint  or  the  demurrer,  or  to  state  any 
proposition  indicating  wherein  the  complaint  is  insufficient 
p.  W6. 

2.  Appeal^— Brie/9. — Evidence. — Waiver. — In  an  appeal  in  an  ac- 
tion for  possession  of  real  estate,  where  the  appellant  defendant 
failed  to  set  out  in  his  briefs  the  motion  for  new  trial  or  its 
substance,  or  to  show  that  any  exception  was  taken  to  the  ruling 
on  such  motion,  and  failed  to  set  out  a  condensed  recital  of  the 
evidence  or  a  written  lease,  or  its  substance,  relied  upon  as  a 
defense,  the  brief  not  purporting  to  state  the  substance  of  the  erl- 
dence,  but  announced  only  conclusions  of  counsel  as  to  the  effect 
of  the  testimony  of  the  witnesses,  and  fkiled  to  mention  some  of 
the  witnesses  or  to  set  out  any  of  their  testimony,  any  question 
depending  on  a  consideration  of  the  evidence  was  thereby  waived, 
p.  676. 

3.  Appeal.— Brfe/s.— It  is  the  appellant's  duty  to  present  by  bin 
briefs  fbcts  from  the  record  relied  upon  to  show  error,  as  the  court 
on  appeal  wiU  not  search  the  record  to  reverse,  though  it  may. 
and  generally  will,  do  so  In  order  to  affirm  the  Judgment  of  the 
lower  court    p.  076. 

4.  Appeal. — Presumptions. — ^Every  reasonable  presumption  is  in- 
dulged in  favor  of  the  rulings  oif  the  trial  court    p.  676. 

Prom  Tipton  Circuit  Court;  James. M.  Purvis, 
Judge. 
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Action  by  George  W.  Goins  and  others  against 
James  Shay.  From  a  judgment  for  the  plaintiffs, 
the  defendant  appeals.    Affirmed. 

Herman  F.  WUkie,  Robert  WUhie  and  Wendell 
Wilkie,  for  appellant. 
Gifford  <&  Oifford,  for  appellees. 

Felt,  J. — ^Appellees  brought  this  suit  against  ap- 
pellant for  possession  of  certain  real  estate  in  Tipton 
county,  Indiana.  The  complaint  was  answered  by  a 
general  denial.  Appellees  recovered  judgment  for  the 
possession  of  the  real  estate  and  damages  in  the  sum 
of  one  dollar.  Am)ellant  has  assigned  as  error  the 
overruling  of  his  qbmurrer  to  the  complaint  and  the 
overruling  of  his  motion  for  a  new  trial. 

Appellant  has  not  set  out  the  complaint  nor  his 

demurrer  thereto  in  his  brief,  nor  has  he  stated  any 

point  or  proposition  indicating  wherein  the 

1.  complaint  is  insufficient.     Any  error  in  the 
ruling  on  the  demurrer  is  therefore  waived. 

Cleveland,  etc.,  R.  Co.  v.  Bowen  (1912),  179  Ind.  142, 
144, 146, 100  N.  E.  465;  Schlosser  v.  Schlosser  (1915), 
183  Ind.  659, 110  N.  E.  66;  Christiev.Slininger  (1915), 
183  Ind.  658, 110  N.  E.  61. 

Neither  the  motion  for  a  new  trial  nor  the  sub- 
stance thereof  is  set  out  in  appellant's  briefs.    The 
briefs  do  not  indicate  the  causes,  if  any,  assigned  for 
a  new  trial,  nor  do  they  show  that  any  excep- 

2.  tion  was  taken  to  the  ruling  of  the  court  there- 
on. Neither  do  they  contain  '  *  a  condensed  re- 
cital of  the  evidence  in  narrative  form  so  as  to  pre- 
sent the  substance  clearly  and  concisely, ' '  as  required 
by  clause  5  of  Bule  22  of  the  Supreme  and  Appellate 
Courts.  The  briefs  indicate  that  there  was  a  writ- 
ten lease  and  extension  thereof  in  writing,  but  neither 


/' 
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the  lease  nor  the  sabstance  thereof  is  shown  in  appel- 
lant's briefs.  The  same  is  true  of  the  alleged  exten- 
sion of  the  lease. 

Appellant's  reference  to  the  evidence  is  very  mea- 
ger, and,  with  few  exceptions,  the  briefs  do  not  pur- 
port to  state  the  substance  of  the  evidence,  but  an- 
nounce the  conclusions  of  the  attopiey  as  to  the  effect 
of  the  testimony  of  the  witnesses.  No  mention  is 
made  of  some  of  the  witnesses  nor  of  their  testimony, 
and  no  portion  of  their  evidence  is  set  out  in  the 
briefs.  Appellant  has  thereby  waived  any  question, 
the  determination  of  which  depends  upon  an  examina- 
tion of  the  evidence  in  the  case,      t 

It  is  the  duty  of  an  appellant  to  present  by  his 

briefs  the  facts  from  the  record  and  proceedings  of 

the  trial  court  relied  upon  to  show  error.  Every 

3.  reasonable  presumption  is  indulged  in  favor 
of  the  correctness  of  the  rulings  of  the  trial 
court.    On  appeal  the  court  will  not  search  the 

4.  record  to  reverse,  though  it  may,  and  gen- 
erally will,  do  so  in  order  to  affirm  the  judg- 
ment of  the  lower  court.  Appellant  has  failed  to  pre- 
sent any  error  entitling  him  to  a  reversal  of  the 
judgment  from  which  he  has  appealed.  Ireland  v. 
Huffman  (1909),  172  Ind.  278,  88  N.  E.  508;  Harrold 
V.  Whistler  (1905),  60  Ind.  App.  504,  111  N.  E.  79; 
Bradley  v.  Onstott  (1913),  180  Ind.  687,  689, 103  N.  E. 
798 ;  Cleveland,  etc.,  R.  Co.  v.  Bowen,  supra;  Johnson 
V.  Behout  (1915),  59  Ind.  App.  159,  108  N.  E.  967; 
Zinh  V.  Zink  (1914),  56  Ind.  App.  677,  678, 106  N.  E. 
381;  Cleveland,  etc.,  R.  Co.  v.  Beard  (1912),  52  Ind. 
App.  105, 107, 100  N.  E.  392. 

Judgment  affirmed. 

Note.— Reported  in  119  N.  B.  806. 
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Kbieo  et  al,  V.  Palmer  Nationaij  Bank. 

[No.  8,730.     Filed  January  13,  1916.    Rehearing  denied  April  20, 

1916.    Transfto  denied  April  3,  1918.    Motion  to  withdraw 

denial  of  transfer  overruled  May  29,  1918.] 

1.  Appeal. — Aaaigwments  of  Error. — Sufflciency. — Questions  Pre- 
sented.— ^An  assignment  of  error  questioning  jointly  the  sustain- 
ing of  a  demurrer  to  all  the  special  replies  to  special  answers  to 
a  cross-complaint  presents  no  question  for  review  where  the 
record  shows  no  such  ruling,  but,  instead  shows  the  sustaining  of 
separate  demurrers  to  certain  paragraphs  of  reply,    p.  681. 

2.  Appeal. — Record. — Questions  Presented  for  Review. — An  assign- 
ment of  error  questioning  the  sustaining  of  a  demurrer  presents 
no  question  for  review  where  the  demurrer  is  not  in  the  record. 
p.  681. 

3.  Appeal. — Review. — Law  of  the  Case. — ^Au  opinion  on  a  former 
appeal  is  the  law  of  the  case  as  to  all  questions  presented  and 
decided,     p.  682. 

4.  Appeal. — Review. — Harmless  Error. — Law  of  the  Case. — ^The 
contention  that  a  former  opinion  which  was  the  law  of  the  case 
should  have  been  so  construed  as  to  permit  a  defendant  to  invoke 
the  laws  of  a  foreign  state  as  a  defense,  is  of  no  avail  where  the 
record  shows  that  such  defendant  was  permitted  to  plead,  and 
offer  in  evidence,  the  laws  of  such  state  without  objection,  though 
the  finding  was  against  such  defense,    p.  682. 

5.  Bills  and  Notes. — Certificates  of  Deposit. — Transfer  by  In- 
dorsement.— ^An  assignment  of  a  certificate  of  deposit  by  unre- 
stricted indorsement  and  delivery  invests  the  holder  with  the 
legal  title  to  the  certificate  and  confers  the  right  to  recover 
thereon,  unless  such  right  is  defeated  by  some  equitable  principle 
that  may  be  invoked  by  the  original  payee  to  defeat  such  recovery, 
p.  685. 

6.  Bills  and  Notes. — Transfer  hy  Indorsement. — Defenses. — ^The 
nonnegotiability  of  an  Instrument  under  the  law  merchant  does 
not  afCect  its  assignability,  nor  defeat  the  transfer  of  the  legal 
title  by  tndorsement  and  delivery,  though  certain  defenses  are 
available  against  it  that  are  not  available  against  the  holder  of 
an  instrument  negotiable  by  the  law  merchant,    p.  685. 

7.  Bnxs  AND  Notes. — Certificates  of  Deposit. — Transfer. — Bona 
Fide  Purchaser, — LiabUity.—Whete  the  owner  of  a  certificate 
of  deposit,  Donnegotlabic  imder  the  law  merchant,  transferred 
it  by  unrestricted  indorsement  to  a  third  person  and  the  third 
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person,  though  he  acquired  the  certificate  fraudulently,  trans- 
ferred it  to  the  plaintiff  in  due  course  by  unrestricted  indorse- 
ment for  a  valuable  consideration,  the  latter  having  no  knowl- 
edge of  prior  equities  or  defenses  and  relying  on  the  indorsement, 
the  legal  title  to  the  certificate  vested  in  the  plaintiff,  independ- 
ently of  its  negotiability  under  the  law  merchant,  and  the  owner 
must  bear  the  loss  and  is  estopped  to  deny  the  plaintiff's  titie, 
since  he  placed  it  within  the  power  of  the  third  person  to  work 
the  injury,    jpg.  685,  692,  693. 

8.  Appeal. — Review. — Harmless  Error, — ^The  overruling  of  a  de- 
murrer to  the  reply  of  the  plaintiff  holder  of  a  certificate  of 
deposit,  assigned  as  error  on  the  ground  that  the  reply  failed  to 
allege  an  unrestricted  indorsement  by  the  owner,  was  harmless 
where  the  record  shows  that  the  indorsement  was  in  due  form 
and  unrestricted,     p.  693. 

9.  Bills  and  Notes. — Bona  Fide  Purchaser. — Verdlcf. — Special 
Interrogatories. — Conflict. — In  an  action  by  the  holder  of  a  certifi- 
cate of  deposit,  in  which  the  defense  relied  on  the  fraud  of  a 
third  party  in  acquiring  the  certificate  from  the  original  jMiyee 
and  the  plaintiff  relied  on  the  pleading  and  proof  of  facts  which 
it  contends  show  it  to  be  a  "bona  fide  purchaser,  the  answers  to 
special  interrogatories  are  reviewed  and  held  not  in  confli^  with 
the  general  verdict  for  the  plaintiff,    p.  694. 

10.  Appeal. — Review. — Instructions. — ^Technical  objections  point- 
ing out  alleged  defects  to  instructions  that  could  not  have  affected 
any  substantial  rights  of  the  appellants  are  of  no  avaiL  p.  696L 

11.  Appeal. — Review. — Presenting  Grounds  in  Trial  Court. — Modi' 
flcation  of  Judgment. — Where  neither  defendant  presented  a  mo- 
tion to  modify  or  change  the  Judgment  rendered  in  the  plaintiff's 
favor  by  the  trial  court,  no  question  as  to  the  form  of  the  Judg- 
ment, nor  as  to  the  extent  of  the  relief  granted,  is  presented, 
p.  695. 

12.  Intebpleadeb. — Rights  of  Interpleader. — Defenses. — ^Where  a 
bank  which  issued  a  certificate  of  deposit  paid  into  court  the 
amount  due  thereon,  but  thereafter  participated  as  an  active 
adversary  with  the  payee,  opposing  recovery  of  any  amount  by 
the  plaintiff  holder,  it  waived  the  right  to  daim  the  boiefits  of 
interpleader  and  may  not  object  to  the  recovery  of  a  Judgment 
for  principal  and  interest  from  the  date  of  demand  to  the  time 
of  trial,  which  was  more  than  the  amount  paid  into  cotirt,  dnce 
an  essential  element  of  interpleader  is  that  the  party  claiming 
the  benefits  thereof  asserts  no  claim  to  the  money  so  paid,  nor 
to  any  interest  in  the  controversy,  p.  696. 

13.  Depobfts  in  Coubt. — Effect. — Personal  Judgment.'-^Jn  an  ac- 
tion on  a  certificate  of  deposit,  the  original  payee  aiid  indorser. 
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who  asked  and  was  granted  permission  of  being  made  a  party 
defendant  and  denied  tlie  plaintlfTs  right  to  the  recovery  of 
money  paid  into  court  by  the  bank  issuing  the  certificate,  either 
from  himself  as  indorser  or  from  the  bank  as  maker  of  the  cer- 
tificate, is  liable  for  a  personal  Judgment  for  the  amount  of  the 
certificate  from  the  date  of  demand  to  the  time  of  trial,    p.  696. 

From  the  Wabash  Circuit  Court ;  Nott  N.  Antrim, 
Special  Judge. 

Action  by  the  Pahner  National  Bank  against 
George  S.  Krieg  and  another.  From  a  judgment  for 
the  plaintiff)  the  defendants  appeal.    Affirmed. 

Lesh  d  Lesh,  F.  0.  Smtzer,  Krieg  &  Sapp  and 
W.  A.  Ketcham,  for  appellants* 
Watkins  S  Butler,  for  appellee. 

Felt,  P.  J. — This  is  the  second  appeal  in  this  case. 
Krieg  v.  Palmer  Nat.  Bank,  51  Ind .  App.  34,  95 
N.  E.  613.  The  statement  of  the  case  in  the  former 
opinion  is  relied  on  as  far  as  applicable  to  avoid 
repetition.  Following  the  reversal  of  the  judgment 
on  the  former  appeal,  the  case  was  remanded  to  the 
lower  court,  where  rulings  were  entered  in  conformity 
to  the  mandate  of  this  court.  An  amended  reply  in 
three  paragraphs  by  the  Palmer  National  Bank  was 
filed  to  the  second,  third,  and  fourth  paragraphs  of 
appellant  Krieg 's  answer  to  the  complaint.  Appel- 
lee also  filed  an  amended  answer  in  three  paragraphs 
to  the  cross-complaint  of  appellant  Krieg,  of  which 
the  third  was  a  general  denial.  Appellant  Krieg  filed 
a  reply  in  four  paragraphs  to  the  first  paragraph 
of  appellee 's  amended  answer  to  the  cross-complaint, 
and  also  filed  a  reply  in  four  paragraphs  addressed  to 
the  second  paragraph  of  appellee's  amended  answer 
to  the  cross-complaint.  The  complaint  and  answers 
thereto  and  the  cross-complaint  are  the  same  as  on 
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the  former  appeal.  Demurrers  by  appellant  Krieg 
for  insuflSeiency  of  the  facts  alleged  were  overruled 
to  the  first  and  second  paragraphs  of  the  amended  re- 
plies addressed  to  the  second,  third,  and  fourth  para- 
graphs of  appellant  Krieg 's  answer  to  the  complaint. 
The  court  also  overruled  appellant  Krieg  *s  separate 
demurrers  to  the  first  and  second  paragraphs  of 
amended  answer  addressed  to  his  cross-complaint. 
Appellee  demurred  separately  to  each  the  second, 
third,  and  fourth  paragraphs  of  reply  to  the  first 
paragraph  of  amended  answer  to  the  cross-complaint, 
which  demurrer  was  sustained.  Likewise  the  demur- 
rer to  the  second,  third,  and  fourth  paragraphs  of 
reply  to  the  second  paragraph  of  amended  answer 
to  the  cross-complaint  was  sustained. 

Separate  errors  are  assigned  by  each  of  the  appel- 
lants. Appellant  Krieg  assigns:  (1)  The  overruling 
of  his  motion  for  new  trial;  (2)  the  overruling  of  his 
motion  for  judgment  on  the  answers  to  the  interroga- 
tories; (3)  overruling  his  demurrer  separately  and 
severally  to  the  first  and  second  paragraphs  of  ap- 
pellee's  amended  reply  to  the  second,  third,  and 
fourth  paragraphs  of  his  answer ;  (4)  overruling  his 
demurrer  separately  and  severally  to  the  first  and 
second  paragraphs  of  appellee  ^s  amended  answer  to 
his  cross-complaint;  (5)  the  sustaining  of  appellee's 
demurrer  to  the  second,  third,  and  fourth  paragraphs 
of  reply  to  the  amended  answer  to  the  first  and  sec- 
ond paragraphs  of  the  cross-complaint ;  (6)  the  sus- 
taining of  the  demurrer  of  appellee  to  the  second, 
third,  and  fourth  paragraphs  of  reply  to  the  second 
paragraph  of  the  amended  answer  to  the  first  and 
second  paragraphs  of  the  cross-complaint;  (7)  the 
overruling  of  his  demurrer  to  the  first  paragraph  of 
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appellee's  amended  reply  to  the  second,  third,  and 
fourth  paragraphs  of  his  answer;  (8)  overruling  his 
demurrer  to  the  second  paragraph  of  appellee's 
amended  reply  to  the  second,  third,  and  fourth  para- 
graphs of  his  answer;  (9)  overruUng  his  demurrer 
to  the  first  paragraph  of  appellee 's  amended  answer 
to  his  cross-complaint;  (10)  overruling  his  demurrer 
to  the  second  paragraph  of  appellee's  amended  an- 
swer to  his  cross-complaint.  Appellant  Huntington 
County  Bank  assigns  as  error  the  overruling  of  its 
motion  for  a  new  trial  and  its  motion  for  judgment 
on  the  answers  to  the  interrogatories. 

The  answer  of  appellee  to  the  cross-complaint  was 
in  three  paragraphs,  of  which  the  third  was  a  gen- 
eral denial,  and  the  first  and  second  special  answers. 
To  each  of  the  paragraphs  of  special  answers  there 
was  filed  a  reply  in  four  paragraphs,  the  first  of 
which  is  a  general  denial. 

The  fifth  assignment  of  error  presents  no  ques- 
tion, for  the  reason  that  it  seeks  to  question  the  sus- 
taining of  the  demurrer  to  all  the  special  re- 
1.     plies  to  all  of  the  special  answers  to  the  cross- 
complaint  jointly,  while  the  record  shows  no 
such  ruling,  but,  instead,  shows  separate  and 
2*     several  rulings  of  the  court  in  sustaining  sepa- 
rate demurrers  to  the  second,  third,  and  fourth 
paragraphs  of  reply  to  each  of  the  first  and  second 
paragraphs  of  amended  answer  separately  to  the 
cross-complaint.    Furthermore,  the  sixth  assignment 
of  errors  presents  no  question,  for  the  reason  that 
the  demurrer  which  is  alleged  to  have  been  sustained 
is  not  in  the  record. 

The  decision  on  the  former  appeal  is  the  law  of  the 
case  as  to  all  questions  presented  and  decided,  and 
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the  opinion  holds  that  the  case  is  controlled  by 

3.  the  laws  of  Indiana,  and  not  by  the  laws  of 
Illinois,  since  Price,  who  indorsed  the  certifi- 
cate in  Illinois,  is  not  a  party  to  the  suit. 

It  is  contended,  however,  that,  inasmuch  as  the  man- 
date directed  the  overruling  of  the  demurrer  to  the^ 
second  paragraph   of   Krieg 's   reply   to   the 

4,  fourth  paragraph  of  appellee's  answer  to  the 
cross-complaint,  the  opinion  must  be  construed 

to  hold  that  Krieg  may  invoke  the  laws  of  Illinois  in 
aid  of  his  defense.  We  do  not  understand  the  ruling 
to  be  based  upon  that  ground,  but,  if  there  is  any 
ambiguity  in  the  opinion  or  ground  for  appellant's 
contention,  it  appears  from  the  Record  that  appellant 
Krieg  has  not  been  harmed,  for  he  was  given  the  bene- 
fit of  such  construction  and  permitted  to  plead  and 
offer  in  evidence  the  laws  of  Illinois  without  objec- 
tion, and  to  fully  try  the  issue  on  that  theory,  though 
it  resulted  in  a  finding  against  him.  Turpie  v.  Lowe 
(1901),  158  Ind-  314,  318,  62  N.  E.  484,  92  Am.  St 
310. 

Furthermore,  as  above  indicated,  the  question  is 
not  presented  by  the  assignment  of  errors,  for  the 
reasons  already  stated  in  regard  to  the  fifth  and 
sixth  specifications  of  alleged  error. 

The  assignments  of  error  question  the  correctness 
of  the  trial  court's  action  in  overruling  the  separate 
demurrers  to  the  first  and  second  paragraphs  of  ap- 
pellee's amended  reply  to  the  second,  third,  and 
fourth  paragraphs  of  Krieg's  answer  to  the  com- 
plaint,  and  in  overruling  the  separate  demurrers  to 
the  first  and  second  paragraphs  of  appellee 's  amend- 
ed answer  to  the  cross-complaint  of  appellant  Krieg. 
Appellee's  amended  first  paragraph  of  reply  to 
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each  the  second,  third,  and  fourth  paragraphs  of 
Krieg 's  answer  alleges  in  substance  that  appellee 
purchased  the  certificate  of  deposit  sued  on  in  the 
usual  course  of  business  at  its  place  of  business  in 
Danville,  Illinois,  on  March  — ,  1907,  from  James  W. 
Price,  who  then  had  the  same  in  his  possession,  claim- 
ing to  own  the  certificate;  that  he  then  sold  it  to 
appellee  as  his  property ;  that  said  Price  indorsed  and 
wrote  his  name  across  the  back  thereof,  and  then  and 
there  delivered  it  to  appellee,  for  which  it  then  and 
there  gave  him  the  sum  of  $4,250  in  currency,  which 
he  accepted;  that  appellant  Krieg  gave  appellee  no 
notice  and  did  not  make  known  his  title  or  interest  in 
and  to  said  certificate,  and  appellee  did  not  know,  nor 
have  knowledge  or  notice,  that  he  claimed  any  inter- 
est therein,  and  did  not  know  of  any  fraud  in  pro- 
curing the  certificate  from  Krieg  or  the  Huntington 
County  Bank ;  that  said  Krieg  had,  at  some  previous 
time  to  appellee  unknown,  at  Huntington,  Indiana, 
written  his  name  across  the  back  of  said  certificate 
and  delivered  the  same  to  said  Price ;  that  Krieg  at 
said  time  knew  his  rights  as  to  said  certificate  and 
that  by  his  indorsement  without  restriction  and  de- 
livery to  said  Price  he  invested  him  with  the  apparent 
legal  title  and  ownership  thereof;  that,  if  there  ex- 
isted any  defense  to  the  payment  of  said  certificate, 
Krieg  did  not  disclose  or  make  it  known  to  appellee ; 
that  thereby  appellee  was  led  to  purchase  said  cer- 
tificate, and  did  purchase  it,  and  paid  for  it  the  sum 
of  $4,250  in  currency,  believing  from  said  unrestricted 
indorsement  and  the  possession  of  the  certificate  by 
Price  that  he  was  the  owner  thereof;  that  appellee 
relied  wholly  upon  said  unrestricted  indorsement  and 
the  possession  aforesaid ;  that  by  reason  of  such  un- 
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restricted  indorsement  and  delivery,  and  by  reason 
of  appellee's  reliance  on  the  apparent  ownership  of 
Price,  appellants  are  estopped  from  asserting  any 
claim  in  or  to  said  certificate  as  against  appellee,  or 
from  asserting  any  fraud  or  illegality  in  the  procure- 
ment thereof,  and  are  thereby  estopped  from  setting 
up  fraud,  or  want  or  failure  of  consideration. 

The  second  paragraph  of  amended  reply  to  the 
second,  third,  and  f oufth  paragraphs  of  answer  of 
appellant  Krieg,  in  substance,  alleges  that  appellee 
purchased  said  certificate  of  deposit  at  its  usual  place 
of  business  at  Danville,  State  of  Illinois,  in  good 
faith  in  the  usual  course  of  business,  without  notice 
or  knowledge  of  any  defects  therein,  or  of  any  fraud 
or  illegality  in  the  procurement  thereof,  before  the 
/  certificate  was  due,  and  paid  therefor  to  said  Price, 
the  holder  thereof,  the  sum  of  $4,250  in  currency.  The 
averments  of  the  first  paragraph  of  appellee 's  answer 
to  the  amended  cross-complaint  are  in  substance  the 
same  as  the  averments  of  the  amended  first  para- 
graph of  reply  above  set  out.  The  averments  of  the 
second  paragraph  of  amended  answer  to  the  first  and 
second  paragraphs  of  the  cross-complaint  are  in  sub- 
stance  the  same  as  those  of  the  second  paragraph 
of  amended  reply  above  set  out. 

The  vital  and  controlling  question  in  the  contro- 
versy between  appellee  and  appellant  Krieg  depends 
upon  the  sufficiency  of  the  plea  of  estoppel  presented 
by  the  amended  first  paragraph  of  reply  to  the  second, 
third,  and  fourth  paragraphs  of  Krieg 's  answer  to 
the  complaint  and  the  first  paragraph  of  appellee's 
answer  to  Krieg 's  amended  cross-complaint.  Appel- 
lant contends  that  the  reply  aforesaid  is  insufficient 
as  a  plea  of  estoppel,  because  it  shows  that  Price 
indorsed  the  certificate  to  appellee  in  Illinois,  and 
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fails  to  show  that  appellee  made  any  inquiry  of  Krieg 
as  to  whether  Price  was  the  lawful  owner  of  the  cer- 
tificate or  had  authority  to  dispose  of  the  same^  or 
whether  Krieg  made  any  representations^  to  appellee 
whereby  it  was  induced  to  purchase  the  certificate. 
The  pleadings  show  that  the  certificate  was  duly 
issued  to  appellant  Krieg  by  his  coappellant,  Hunting- 
ton County  Bank ;  that  Krieg  duly  indorsed  and  trans- 
ferred it  to  Price  by  unrestricted  indorsement,  and 
that  by  like  indorsement  Price  transferred  it  to  appel- 
lee for  full  face  value  without  notice  or  knowledge 
on  the  part  of  appellee  of  any  irregularity  or  fraud 
in  the  procurement  of  the  certificate  by  Price,  or  of 
any  defense  thereto. 

The  effect  of  these  imrestricted  indorsements  and 
the  delivery  of  the  certificate  to  appellee  was  to  in- 
vest appellee,  with  the  legal  title  to,  and  the 

5  possession  of,  th^  certificate,  with  the  conse- 
quent right  to  recover  thereon,  unless  such 
right  is  defeated  by  some  equitable  principle  that 
may  be  invoked  by  appellant  Krieg  to  defeat  such 
recovery.  Shirk  v.  North  (1894),  138  Ind.  210,  214, 
37  N.  E.  590;  Moore  v.  Moore  (1887),  112  Ind.  149, 
151, 13  N.  E.  673,  2  Ahl  St.  170;  Scott  v.  First  Nat. 
Bank  (1880),  71  Ind.  445,  447;  Wolf  v.  American 
Trust,  etc.,  Bank  (1914),  214  Fed.  761,  765,  132  C.  C. 
A.  410. 

The  nonnegotiability  of  the  instrument  under  the 

law  merchant  does  not  affect  its  assignability,  nor 

defeat  the  transfer  of  the  legal  title  by  indorse- 

6.  ment  and  delivery  thereof,  though  certain  de- 
fenses are  available  against  such  instrument 
that  are  not  available  against  the  holder  of  an 

7.  instrument  which  is  negotiable  by  the  law  mer- 
chant.   Moore  v.  Moore,  supra,  152;  Gardner 
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V.  Beacon  Trust  Co.  (1906),  190  Mass.  27,  76  N.  E. 
455,  2  L.  R.  A.  (N.  S.)  767,  771,  772, 112  Am.  St.  303, 
5  Ann.  Cas.  581 ;  Z.  M.  C.  A.  Gymnasium  Co.  v.  Rock- 
ford  Nat.  Bank  (1899),  179  IlL  599,  54  N.  E.  297,  46 
L.  R.  A.  753,  787,  notes,  70  Am.  St.  135,  141,  and 
notes;  Truxton  v.  Fait,  etc.,  Co.  (1899),  1  Pennewill 
(Del)  483,  42  AtL  431,  73  Am.  St.  81,  85;  Davis  v. 
Bechstein  (1877),  69  N.  Y.  440,  25  Am.  Rep.  218. 
Where  one  of  two  equally  innocent  parties  mnst  suf- 
fer, the  one  who  has  put  it  within  the  power  of  an- 
other to  impose  on  an  innocent  person  must  bear  the 
loss,  rather  than  the  one  who  has  been  so  imposed 
upon.  Shirk  v.  North,  supra,  215 ;  Moore  v.  Moore, 
supra.  The  one  to  whom  a  chose  in  action  has  been 
transferred  for  a  valuable  consideration,  by  due  and 
unrestricted  indorsement,  without  notice  or  knowl- 
edge of  prior .  equities  or  defenses,  acquires  the  legal 
title  thereto,  independent  of.  its  negotiability  by  the 
law  merchant,  and  by  virtue  of  such  legal  title  and 
possession  so  acquired  is  placed  in  the  situation  of 
advantage,  and  one,  who  by  prior  unrestricted  in- 
dorsement has  made  it  possible  for  an  immediate 
indorser  to  so  transfer  the  instrument  to  the  ulti- 
mate holder  thereof  with  all  the  indicia  of  absolute 
ownership,  must  bear  the  loss,  rather  than  such  ulti- 
mate holder  who  has  become  the  owner  thereof  by 
such  transfer  and  indorsement,  and  such  prior  in- 
dorser under  such  circumstances  and  conditions  is 
estopped  to  deny  to  such  holder  of  the  instrument  his 
right  to  recover  thereon.  Shirk  v.  North,  supra;  Mer- 
rell  V.  Springer  (1890),  123  Ind.  485,  489,  24  N.  B. 
258, 8  L.  R.  A.  61 ;  Moore  v.  Moore,  supra,  153 ;  Kiefer 
V.  Klinsich  (1896),  144  Ind.  46,  57,  42  N.  B,  447;  An^ 
derson  v.  Hubble  (1884),  93  Ind.  570,  576,  577,  47 
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Am,  Bep.  394;  Steele  v.  Michigan  Buggy  Co.  (1912) , 
50  InA  App.  635,  642,  95  N.  E,  435 ;  Kastner  v.  Pihi- 
linski  (1884),  96  Ind.  229,  232;  Stoner  v.  Brown 
(1862),  18  Ind.  464;  Wolf  v.  American  Trust,  etc., 
Bank,  supra;  Gardner  v.  Beacon  Trust  Co.,  supra; 
F.  M.  C.  A.  Crymnasium  Co.  v.  Eockford  Nat.  Bank, 
supra;  Baker  v.  Wood  (1894),  157  U.  S.  212,  216, 15 
Sup.  Ct.  577,  39  L.  Ed.  677,  678;  Burton's  Appeal 
(1880),  93  Pa.  214;  Baltimore,  etc.,  R.  Co.  v.  Good 
(1910),  82  Ohio  St.  278,  92  N.  E.  435,  29  L.  B.  A. 
(N.  S.)  713;  McCarthy  v.  Crawford  (1909),  238  lU. 
38,  86  N.  E.  750, 29  L.  B.  A.  (N.  S.)  252, 254, 128  Am. 
St.  95. 

In  Moore  v.  Moore,  supra,  it  is  said:  **The  more 
modern  rule  upon  the  subject  under  consideration 
seems  to  be,  that  where  the  owner  of  things  in  action, 
although  not  technically  negotiable,  has  clothed  an- 
other, to  whom  they  are  delivered  in  the  method  com- 
mon to  all  mercantile  communities,  with  the  .usual 
apparent  indicia  of  title,  he  will  be  estopped  from 
setting  up  against  a  second  assignee,  to  whom  the 
securities  have  been  transferred  for  value  and  with- 
out notice,  that  the  title  of  the  first  assignee  was  not 
perfect  and  absolute." 

In  Shirk  v.  North,  supra,  214,  it  is  said:  **The 
answer  raises  the  question  of  the  effect  of  the  assign- 
ment of  said  notes,  and  the  subsequent  purchase  of 
them  by  appellant,  who  maintains  that  he  acquired  a 
good  title  to  these  notes  for  the  following  reasons : 
The  appellee  assigned  said  notes  to  A.  S.  Yoder  by 
the  written  indorsement  of  her  name  on  the  back 
thereof  in  blank,  and  without  any  restrictive  written 
conditions  on  the  notes.  She  also  delivered  the  pos- 
session of  them  to  Yoder,  and  thus,  by  her  own  acts, 
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clothed  him  with  the  highest  indicia  of  title,  viz.,  as- 
signment and  possession,  and  Tvhen  he  brought  the 
notes  to  the  appellant  and  offered  them  for  sale,  he 
had  the  most  indisputable  title  that  can  accompany 
personal  property,  viz.,  the  legal  title  indorsement 
and  possession.  *  *  *  It  appears  that  the  appel- 
lant purchased  the  notes  in  suit  in  the  ordinary 
course  of  business,  and  he  looked  to  the  evidences 
of  title  in  making  the  investment.  There  is  no  denial 
in  the  complaint,  that  the  appellee  made  the  assign- 
ment and  delivered  the  notes  to  Yoder.  The  appel- 
lant paid  a  valuable  consideration  for  them,  relying 
upon  the  fact  that  they  were  properly  assigned  and 
were  in  Yoder  ^s  possessioiL 

**It  is  a  familiar  rule  of  law  that  where  one  of  two 
equally  innocent  parties  must  suffer,  the  one  who 
has  put  it  within  the  power  of  another  to  impose  on 
an  innocent  person  must  be  the  one  to  bear  the 
loss.    *    •    • 

''In  this  case  the  appellee,  by  her  indorsement  of 
the  notes  in  blank,  without  any  restrictive  conditions 
written  thereon,  and  the  delivery  thereof  to  Yoder, 
placed  it  in  his  power  to  impose  on  the  appellant 
The  appellee  could  have  protected  herself  by  making 
a  restrictive  written  indorsement  on  the  notes,  stat- 
ing that  they  had  been  assigned  as  collateral  security 
for  the  debt  of  her  husband.  This  would  have  pre- 
cluded the  person  in  whose  favor  it  was  made  from 
making  such  a  transfer  as  would  create  a  right  of 
action  against  either  the  party  making  the  indorse- 
ment or  any  of  the  antecedent  parties.  1  Wait's  Ac- 
tions and  Def .  597. 

**By  so  doing,  she  would  have  put  every  person  to 
whom  Yoder  attempted  to  sell  the  notes,  cfa  his  guard, 
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and  prevented  him  from  being  imposed  upon.  She 
did  not  choose  to  do  this,  and,  as  between  her  and 
the  appellant,  she  must  be  the  one  to  suffer  from 
her  negligence.  As  against  the  careless  assignor,  the 
law  favors  the  diligent,  good  faith  assignee,  who  is 
a  holder  of  indorsed  paper  for  a  valuable  considera- 
tion, although  it  may  not  be  governed  by  the  law  mer- 
chant. The  appellee  having  indorsed  the  notes  in 
blank  and  delivered  them  to  Yoder,  the  force  and 
effect  of  these  acts  were  to  vest  a  good  title  in  such 
innocent  purchaser  for  value.  The  indorsement  in 
blank  was  regular,  and  could  not  be  changed  by  parol 
evidence  so  as  to  show  a  different  state  of  facts  from 
what  the  blank  indorsement  presented.     •     *     * 

^^  Appellee  avers  in  her  complaint,  that  she  assigned 
the  notes  in  suit  as  collateral  security  for  the  debt  of 
her  husband,  but  she  indorsed  them  in  blank  and 
delivered  them  to  him.  She  concealed  the  facts  by 
her  indorsement  in  blank  without  restrictive  condi- 
tions that  she  had  transferred  them  to  him  as  collat- 
eral security  for  the  husband's  debt.  By  her  unlim- 
ited indorsement  of  these  notes,  and  their  delivery  to 
Yoder,  she  misrepresented  the  facts,  and  put  it  in 
the  power  of  Yoder  to  dispose  of  them  to  an  innocent 
person.  She  clothed  Yoder  with  the  highest  indicia 
of  ownership  of  personal  property,  and  sent  forth  no 
words  of  warning  by  which  innocent  and  unsuspect- 
ing persons  could  be  put  on  their  guard.  The  appel- 
lant,  in  his  answer,  says  he  expressly  relied  upon  ap- 
pellee's  indorsement  and  the  possession  of  the  notes 
by  Yoder.  It  is  clear  that  the  appellee  has,  by  her 
own  conduct,  brought  herself  within  the  rule  declared 
in  Cupp  V.  Campbell,  supra,  and  she  is  now  estopped, 
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by  her  own  acts,  from  clainung  the  notes  in  contro- 
versy against  the  appellant/* 

In  Wolf  V.  American  Trnst,  etc.,  Bank,  supra,  the 
United  States  Circuit  Court  of  Appeals  considered  a 
case  involving  a  pledge  of  stock  certificates,  and  in 
an  opinion  by  Baker,  C.  J.,  said:  **Many  of  the 
cases  that  deny  relief  to  a  defrauded  owner  of  com- 
mercial paper  under  circumstances  like  the  present, 
ground  the  decision  either  on  equitable  estoppel  or 
on  the  principle  that  where  one  of  two  must  suffer 
the  creator  of  the  situation  shall  bear  the  burden. 
•  *  *  But  we  believe  that  the  true  ground  is  this : 
An  indorsement  of  a  negotiable  instrument  to  a 
named  indorsee  has  two  aspects.  In  one,  it  is  a  con- 
tingent contract  of  debt  as  complete  and  definite  as 
if  the  terms  thereof  were  written  out  in  full  above 
the  indorser's  signature;  and  in  the  other,  it  is  a 
conveyance  to  the  indorsee  of  the  legal  title  to  the 
instrument  considered  as  a  species  of  property — ^as 
perfect  a  conveyance  as  in  the  ordinary  bill  of  sale 
of  the  ordinary  chattel.  Concerning  the  indorser's 
liability  on  his  contingent  contract  of  debt,  the  matu- 
rity of  the  instrument  may  or  may  not  be  important. 
As  to  the  validity  of  the  indorser's  conveyance  of  the 
legal  title,  the  maturity  of  the  instrument  is  incon- 
sequential. And  so  in  this  case,  inasmuch  as  appel- 
lee is  not  counting  on  appellant's  contingent  contract 
of  debt  but  is  only  asking  him  to  respect  his  convey- 
ance of  the  legal  title,  the  principle  applies,  which 
is  common  to  the  law  of  all  kinds  of  property,  that 
the  innocent  purchaser  of  the  legal  title  is  protected 
against  secret  equities  respecting  the  title." 

In  Baker  v.  Wood,  supra,  the  Supreme  Court  of 
the  United  States,  by  Fuller,  C.  J.,  said:    **But  in 
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respect  of  the  assignment  of  choses  in  action,  not 
negotiable,  the  assignee  takes  subject  to  the  equities 
between  the  debtor  and  the  original  creditor  subsist- 
ing at  the  time  of  the  assignment,  or  when  notice  is 
received  thereof.  Where,  however,  equities  between 
the  original  assignor  and  a  subsequent  assignee,  or 
entirely  in  f avoi^  of  third  persons  are  involved,  and 
the  unconditional  power  of  disposition  has  been  in- 
trusted by  such  assignor  to  his  assignee,  the  principle 
of  estoppel  applies  in  favor  of  purchasers  in  good 
faith,  and  without  notice.'' 

In  Gardner  v.  Beacon  Trust  Co.,  supra,  the  Su- 
preme Court  of  Massachusetts,  after  speaMng  of  the 
general  rule  applicable  to  past  due  commercial  paper, 
said:  **But  the  case  is  very  different  where  the 
owner  of  an  overdue  note  transfers  it  under  circum- 
stances which  enable  his  transferee  to  deal  with  it 
though  obtained  by  fraud  as  if  he  were  the  true  owner, 
,  and  when  an  innocent  purchaser  for  value  takes  it 
from  such  transferee  before  the  transfer  has  been 
avoided.  In  such  a  case  no  equity  attaches  to  the 
note  in  favor  of  the  true  owner  as  against  the  inno- 
cent purchaser  for  value,  since  it  was  by  his  own  act 
that  the  perpetrator  of  the  fraud  was  enabled  to  com- 
mit it.  The  true  owner  of  an  overdue  note  may  deal 
with  it  as  with  any  other  property,  and  the  mere  fact 
that  the  note  is  overdue  does  not  in  such  case,  in  the 
absence  of  anything  in  the  transaction  to  suggest  sus- 
picion, put  a  purchaser  upon  inquiry  any  more  than 
a  purchaser  is  bound  in  any  other  case  to  inquire 
into  the  title  of  his  vendor.  See  White  v.  Dodge,  187 
Mass.  449.  The  possibility  that  the  title  may  have 
been  obtained  by  fraud  exists  in  all  cases.  But  that 
is  not  enough  to  put  a  purchaser  upon  inquiry.    Any 
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other  view  would  put  upon  the  innocent  purchaser  for 
value  of  overdue  negotiable  paper  the  onus  of  a  de- 
fective title  no  matter  how  much  he  may  have  been 
misled  by  the  conduct  of  the  true  owner.  We  do  not 
think  that  such  is  the  law/' 

Under  the  foregoing  authorities,  we  hold  that  the 

court  did  not  err  in  overruling  the  demurrer  to  the 

amended  first  paragraph  of  appellee's  reply 

7.  to  the  second,  tiiird  and  fourth  paragraphs  of 
the  separate  answer  of  appellant  Krieg  to  the 
complaint,  for  the  reason  that  said  reply  shows  that 
the  certificate  of  deposit  was  issued  by  the  Hunting- 
ton County  Bank  in  regular  form  to  appellant  Krieg ; 
that  it  was  by  him  transferred  to  Price  by  unre- 
stricted indorsement ;  that  Price  by  like  indorsement 
transferred  the  same  to  appellee  for  the  full  face 
value  of  the  certificate,  in  the  due  course  of  business, 
without  any  notice  or  knowledge  on  the  part  of  ap- 
pellee of  any  fraud  or  illegality  in  the  procurement 
of  the  instrument  by  Price,  or  of  any  defense  what- 
ever  on  the  part  of  Krieg  to  the  collection  of  the 
amount  due  thereon ;  that  appellee  relied  on  the  pos- 
session by  Price  of  said  certificate  and  the  unrestrict- 
ed indorsements  thereof,  and  was  thereby  induced  to 
purchase  the  same.  In  other  words,  the  reply  is  suf- 
ficient as  a  plea  of  estoppel  against  appellant  Krieg. 
For  the  same  reason  the  first  paragraph  of  appellee 's 
amended  answer  to  appellant's  amended  cross-com- 
plaint is  good  as  a  plea  of  estoppel; 

The  assignments  of  error  also  present  the  suffi- 
ciency of  the  second  paragraph  of  appellee's  amended 
reply  to  the  second,  third  and  fourth  paragraphs  of 
appellant's  answer  to  the  complaint. 

The  pleading  sets  up  in  general  terms  the  same 
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facts  that  are  averred  in  greater  detail  in  the  first 
paragraph  of  amended  reply  aforesaid,  and  is 

7.  therefore  suflScient,  for  the  reason  that  it  shows 
that  appellee  obtained  the  certificate  in  gooa 
faith  in  the  due  course  of  business  for  full 

8.  value,  from  Price,  who  obtained  it  by  indorse- 
ment of  Krieg,  without  notice  or  knowledge 

on  the  part  of  appellee  of  any  defect  therein,  or  of 
any  fraud  or  illegality  in  the  procurement  thereof. 
Tescher  v.  Merea  (1889),  118  Ind.  586,  589,  21  N.  E. 
316;  National  Bank  v.  Isham  (1876),  48  Vt.  590,  593; 
Roberts  v.  Hall  (1870),  37  Conn.  205,  9  Am.  Rep.  308; 
7  Cyc  924  et  seq.  The  sufficiency  of  the  pleading  does 
not  depend  upon  the  laws  of  Illinois,  as  did  the  third 
paragraph  of  reply  to  the  third  and  fourth  para- 
graphs of  appellant's  answer,  considered  and  passed 
upon  by  the  court  in  the  former  opinion.  If  there 
is  any  doubt  about  the  sufficiency  of  the  second  para- 
graph of  the  reply  herein  held  good,  it  Would  result 
from  a  view  that  would  hold  the  averments  insuffi- 
cient to  show  an  unrestricted  indorsemlBut  of  the  cer- 
tificate by  appellant  Krieg.  If  the  reply  is  insuffi- 
cient for  such  reason,  which  we  do  not  hold,  the  error 
in  holding  it  good  would  be  harmless  to  appellant, 
for  the  reason  that  the  record  shows  without  doubt 
or  controversy  that  each  of  the  indorsements  was  in 
due  form  and  unrestricted;  that  the  certificate  was 
regular  in  form,  and  there  was  nothing  upon  or  con- 
nected with  it  to  indicate  any  irregularity  in  its  trans- 
fer by  appellant  Krieg  to  Price  or  by  Price  to  appel- 
lee. Gregory  v.  Arms  (1911),  48  Ind.  App.  562,  581, 
96  N.  E.  196.  For  the  reasons  already  stated,  appel- 
lee's second  paragraph  of  amended  answer  to  the 
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cross-complaint  was  sufficient  to  withstand  the  de- 
murrer. 

The  answers  of  the  jury  to  the  interrogatories,  in 

substance,  show  that  the  Huntington  County  Bank 

issued  the  certificate  of  deposit  to  Krieg,  who 

9,  transferred  it  to  James  W.  Price  by  writing 
his  name  across  the  back  thereof  and  by  deliv- 
ering the  same  to  him;  that  Krieg  transferred  the 
certificate  to  Price  to  take  up  his  note  for  $4,350  pre- 
viously executed  by  him  to  Price;  that  Price  trans- 
ferred the  certificate  to  appellee  by  writing  his  name 
across  the  back  thereof  and  delivering  it  to  appellee ; 
that  Price  received  from  appellee  for  said  certificate 
the  sum  of  $4,250  in  currency;  that  appellee,  prior 
to  the  time  it  purchased  said  certificate,  had  neither 
notice  nor  knowledge  of  any  fraud  practiced  by  Price 
upon  Krieg  in  obtaining  the  certificate ;  that  the  con- 
sideration received  by  Krieg  from  Price  was  a  deed 
for  certain  territory  in  which  to  sell  a  patented  farm 
derrick;  that  Krieg  accepted  said  deed  and  received 
and  retained  $500  from  the  resale^  of  a  part  of  such 
territory  conveyed  by  Price  to  him;  that  such  resale 
was  made  after  Price  had  transferred  the  certificate 
to  appellee;  that  appellee  received  no  notice  of  any 
claim  of  a  defense  to  the  collection  of  said  certificate 
until  after  it  had  purchased  and  paid  for  the  same ; 
that  the  principal  and  interest  of  said  certificate  at 
the  date  of  trial  amounted  to  $5,809.03.  Under  the 
law  already  announced  in  this  opinion  it  is  clear  that 
the  answers  are  not  in  conflict  with  the  general  ver- 
dict, but  are  in  harmony  therewith.  The  court  there- 
fore did  not  err  in  overruling  appellants'  motion  for 
judgment  on  the  answers  to  the  interrogatories. 

We  have  examined  the  instructions  given  and  those 
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tendered  and  ref nsed,  and  find  no  reversible  error  in 
the  giving  or  refusal  of  instructions.     Those 

10.  given,  when  considered  as  a  whole,  are  as 
favorable  to  appellants  as  the  law  will  war- 
rant. Most  of  the  objections  urged  are  based  upon 
views  of  the  law  of  the  case  which  we  have  held  un- 
tenable. The  other  objections  urged  are  technical  in 
character,  and  in  any  view  could  not  have  affected 
any  substantial  right  of  appellants. 

Likewise,  under  the  issues  of  this  case  and  the 
law  as  herein  declared,  the  questions  suggested  as  to 
the  admissibility  of  evidence  show  no  ruling  in  favor 
6f  appellee  adverse  to  any  substantial  right  of  the 
appellants. 

It  is  also  urged  that  there  is  no  warrant  under  the 

issues  in  this  case  for  the  rendition  of  a  personal 

judgment  against  either  appellant;  that  only 

11.  the  fund  paid  into  court  can  be  reached.    The 
suit  was  originally  against  the  Huntington 

County  Bank  to  recover  on  the  certificate,  and  on ' 
its  petition  and  likewise  on  his  own  petition  appel- 
lant Krieg  was  made  a  party  defendant.  Neither  of 
the  appellants  filed  a  motion  to  modify  or  change  the. 
judgment  in  any  respect,  and,  under  the  well-estab- 
lished rule,  in  the  absence  of  such  motion,  no  ques- 
tion as  to  the  form  of  the  judgment  or  extent  of  the 
relief  granted  is  presented.  Home  Brewing  Co.  v. 
Johnson  (1907),  41  Ind.  App.  44,  46,  83  N.  E.  358; 
Broeker  v.  Aetna  Life  Ins.  Co.  (1907),  41  Ind.  App. 
316,  83  N.  E.  756;  Williams  v.  Manley  (1904),  33  Ind. 
App.  270,  273,  69  N.  E.  469;  Jerrell  v.  Bruhaker 
(1897),  150  Ind.  260,  271,  49  N.  E.  1050;  Evans  v. 
State  (1898),  150  Ind.  651,  655,  50  N.  E.  820. 
It  is  also  urged  that  the  amount  of  the  verdict  is 
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excessive ;  that  in  no  event  is  appellee  entitled  to  re- 
cover more  than  the  amount  paid  into  court,  whUe  the 
verdict  is  for  the  face  value  of  the  certificate,  with 
six  per  cent,  interest  from  the  date  of  the  demand  for 
payment  to  the  time  of  trial. 

As  shown  in  the  former  opinion,  the  bank  paid  into 

court  the  sum  of  $4,381,  the.  amount  of  the  certificate 

and  accrued  interest  to  the  date  of  such  pay- 

12.  ment.  Notwithstanding  such  payment,  the  bank, 
as  well  as  Krieg,  continued  as  an  active  adver- 
sary   opposing    appellee's    recovery    of    any 

13.  amount,  and  after  the  return  of  the  verdict 
filed  a  motion  for  judgment  in  its  favor  on  the 

answers  of  the  jury  to  the  interrogatories  and  a  mo- 
tion  for  a  new  trial.  The  case  does  not  come  strictly 
within  the  rule  of  interpleader  as  to  the  Huntington 
County  Bank.  N  of  singer  v.  Reynolds  (1875),  52  Ind- 
218, 225 ;  Northwestern,  etc.,  Ins.  Co.  v.  Kidder  (1903) , 
162  Ind.  382,  387,  70  N.  E.  489,  66  L.  R.  A.  89, 1  Ann. 
Cas.  509.  A  party  who  interpleads  and  pays  money 
into  court  does  so  on  the  theory  that  he  acknowledges 
his  liability  and  discharges  it  under  the  protection  of 
-the  court  to  avoid  complications  with  parties  who 
assert  conflicting  claims  to  the  money  so  paid  by  him. 
One  of  the  essential  elements  of  such  interpleader 
is  that  the  party  does  not  assert  any  claim  to  the 
money  so  paid  or  claim  any  interest  in  the  contro- 
versy, other  than  that  of  saving  himself  from  costs 
and  expenses  of  litigation.  In  Northwestern,  etc., 
Ins.  Co.  V.  Kidder,  supra,  it  is  said:  **The  person 
asking  the  relief  •  ♦  *  must  not  have  nor  claim 
any  interest  in  the  subject-matter.  *  *  *  The 
same  thing,  debt,  or  duty  must  be  claimed  by  both  or 
all  the  parties  against  whom  the  relief  is  demanded 
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*  *  *  he  must  stand  perfectly  indiflEerent  be- 
tween them,  in  the  position  merely  of  a  stakeholder. '  * 
If  appellant  Huntington  County  Bank  desired  to  oc- 
cupy the  position  of  an  interpleader,  it  could  not 
consistently  continue  as  an  adversary  of  appellee,  and 
by  so  doing  has  waived  its  right  to  claim  benefits  that 
come  to  one  who  occupies  the  position  of  interpleader, 
or  stakeholder,  between  litigants. 

As  already  indicated,  this  suit  was  originally  to 
recover  on  the  certificate,  and  Krieg,  the  payee  and 
indorser  of  the  certificate,  asked  and  was  granted  the 
privilege  of  being  made  a  defendant  to  the  suit,  and 
as  such,  at  all  stages  of  the  proceedings,  has  resisted 
appellee's  claim  to  the  money  paid  into  court,  and 
denied  his  right  to  a  recovery  of  any  amount  what- 
ever on  the  certificate,  either  from  himself  as  indorser 
or  from  the  Huntington  County  Bank  as  maker  of  the 
instrument.  We  therefore  conclude  that  the  judg- 
ment for  the  face  value  of  the  certificate,  and  six  per 
cent,  interest  from  the  time  payment  was  demanded 
by  appellee,  is  not  excessive  as  to  either  of  the  ap- 
pellants. 

The  case  seems  to  have  been  fairly  tried  on  the 
merits,  and  no  intervening  error  has  been  pointed  out 
which  affects  the  substantial  rights  of  either  of  the 
appellants.  Friehe  v.  Elder  (1913),  181  Ind.  597,  609, 
105  N.  E.  151. 

Judgment  affirmed. 

Note.— Reported  in  111  N.  E.  31. 
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Wolfe  v.  Gbineb. 

[No.  9^50.     iUed  June  4,  1020.] 

1.  Master  and  Servant. — Bafe  Place  to  Work, — Bcaffolds. — 
Though  the  general  rule  at  common  law  is  that  the  master's  duty 
to  furnish  the  servant  a  safe  place  in  which  to  work  may  not  be 
delegated,  an  exception  thereto  applies  in  the  construction  of 
scaffolds,  the  rule  being  that,  where  a  scaffold  is  required  in  the 
performance  of  the  work,  ordinarily  the  master  owes  the  serranr 

.  a  duty  in  the  alternative,  either  to  furnish  the  scaffold  or  suitable 
materials  for  the  construction  thereof,     p.  702. 

2.  Master  and  Servant. — Safe  Place  to  Work. — BcaffoHa. — lAahiU 
ity, — If  the  master  elects  to  furnish  a  scaffold  as  a  completed 
structure,  he  is  responsible  for  a  lack  of  reasonable  care  in  its 
construction  to  a  servant  injured  thereby,  whether  the  choice  is 
made  in  person  or  by  one  clothed  with  apparent  authority;  but 
where  the  master  does  not  undertake  to  furnish  the  scaffold,  but 
merely  supplies  suitable  material  therefor,  the  construction  being 
entrusted  to,  or  assumed  by,  the  servants  within  the  scope  of 
their  employment,  the  master  is  not  liable  for  negligent  construc- 
tion to  a  servant  injured  thereby,    p.  702. 

3.  Master  and  Servant. — Fumiahitiff  Scaffold. — Evidence. — ^The 
act  of  the  master's  foreman  in  directing  a  servant  to  construct 
a  scaffold  is  not  decisive  of  the  question  whether  the  master 
elected  to  furnish  a  completed  scaffold  or  suitable  materials  there- 
for, such  act  being  consistent  with  either  theory,    p.  703. 

4.  Master  and  Servant. — Fumishing  Scaffold. — Conflicting  Evi- 
dence.— Jury  Question. — In  a  servant's,  action  for  injuries  caused 
by  a  defective  scaffold  upon  which  he  was  working,  whether  the 
master  elected  to  furnish  suitable  materials  for  the  scaffold,  leav- 
ing the  construction  thereof  to  the  servants,  or  to  furnish  a  com- 
pleted scaffold  under  his  direction  or  that  of  his  representative, 
is  a  question  for  the  Jury  where  the  evidence  is  conflicting  or 
reasonably  consistent  with  either  theory,    p.  704. 

5.  Master  and  BERVATXT.-^caffolds. — Construction. — Adoption  by 
Master. — In  a  servant's  action  for  injuries  caused  by  a  defective 
scaffold,  where  there  was  some  evidence  that  the  plaintiff  was 
not  present  when  the  scaffold  was  built  and  did  not  know  the 
kinds  of  materials  used,  and  that,  upon  inquiring  before  going 
upon  the  scaffold,  he  was  assured  by  the  defendant's  foreman 
that  it  was  "solid  and  good,"  the  Jury  could  have  properly  found 
that  the  master  adopted  it  after  its  construction  and  furnished 
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it  to  the  plaintiff  as  a  completed  appliance,  notwithstanding  undis- 
puted evidence  showing  that  the  master  did  not  originally  elect 
to  furnish  a  completed  scaffold,    p.  705. 

6.  Master  aito  Servant.  —  Scaffolds.  —  Adoption,  —  Liabilitp, — 
Where  a  master,  after  a  scaffold  is  built  under  circumstances 
relieving  him  from  liability,  adopts  it  and  furnishes  it  to  the 
servant  as  a  completed  appliance,  he  becomes  liable  for  injuries 
sustained  by  a  servant  by  reason  of  negligent  construction  thereof, 
p.  705. 

7.  Master  and  Servant. — Assumption  of  Risk, — Contributory  Neg- 
ligence,— Jury  QuestUm, — ^Where  a  servant,  while  acting  in  obe- 
dience to  specific  orders  and  directions  of  the  master,  was  injured 
as  a  result  of  such  obedience,  it  cannot  be  said,  as  a  matter  of 
law,  that  the  injury  was  the  result  of  an  assumed  risk,  especially 
if  the  master  gave  the  servant  assurances  of  safety,  though 
prior  to  receiving  such  assurances  the  servant  had  doubts  and 
misgivings  as  to  the  danger;  nor,  under  such  circumstances,  can 
It  be  said,  as  a  matter  of  law,  that  the  servant  was  guilty  of  con- 
tributory negligence,   pp.  706,  707. 

8.  Trial. — Directing  Verdict. — In  a  servant's  action  for  injuries 
caused  by  a  defective  scaffold  upon  which  he  was  working,  it 
was  error  to  direct  a  verdict  for  the  defendant  where  there  was 
some  evidence  from  which  inferences  might  have  been  drawn  in 
the  plaintiff's  favor  on  each  essential  averment  of  the  complaint 
and  also  on  the  issues  of  assumption  of  risk  and  contributory 
negligence  relied  on  by  the  defendant    p.  707. 

From  Elkhart  Superior  Court ;  James  M.  Harmon, 
Judge. 

Action  by  Henry  K.  Wolfe  against  Valentine 
Griner.  From  a  judgment  for  the  defendant,  the 
plaintiff  appeals.    Reversed. 

James  8.  Dodge,  for  appellant. 
Deahl  d  Deahl,  for  appellee. 

Batman,  J. — This  is  an  action  brought  by  appel- 
lant to  recover  damages  for  personal  injuries,  caused 
by  the  alleged  negligence  of  appellee.  The  complaint 
is  in  a  single  paragraph  and  alleges,  among  other 
things,  that  appellee  was  the  owner  of  certain  real 
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estate  on  which  he  was  erecting  a  dwelling  house; 
that  in  so  doing  it  became  necessary  to  erect  a  scaf- 
fold against  the  side  of  said  building,  about  twenty 
feet  highy  as  an  appliance  for  the  use  of  the  workmen 
in  nailing  shingles  upon  the  roof ;  that  a  scaffold  was 
erected  by  appellee  and  the  workmen  employed  by  him 
for  such  purpose ;  that  among  said  workmen  was  one 
Frank  Griner,  who  was  left  in  charge  of  said  work 
and  workmen  by  appeUee,  as  his  agent  or  foreman, 
for  the  purpose  of  superLitending  the  construction 
of  said  building ;  that  said  Frank  Griner,  during  the 
time  he  was  so  employed,  assisted  and  directed  the 
construction  of  the  scaffold;  that  it  was  constructed 
of  steel  brackets  fastened  to  the  walls  of  said  build- 
ing, with  planks  laid  upon  the  same  to  support  the 
workmen  while  nailing  shingles  upon  the  roof;  that 
in  the  proper  construction  of  the  scaffold,  the  steel 
brackets  should  have  been  fastened  to  the  walls  of 
said  building  by  large  screws  or  bolts,  or  with  large 
nails  driven  through  the  openings  in  the  same  into 
the  walls  of  said  building ;  that  said  nails  should  have 
been  sufficiently  large  and  strong  to  maintain  the 
brackets  in  place,  and  that  such  manner  of  construc- 
tion was  well  known  to  all  careful  workmen;  that 
had  said  scaffold  been  so  erected,  it  would  have  been 
a  safe  appliance  to  use  in  the  construction  of  said 
building,  and  appellee 's  employes  could  have  worked 
upon  the  same  in  safety;  that  said  scaffold  was  not 
erected  in  a  safe  and  workmanlike  manner,  in  this, 
that  the  steel  brackets  thereof  were  fastened  to  the 
walls  of  said  building  by  nails  too  small  to  hold  the 
scaffold  in  place  when  it  was  used  by  the  workmen 
for  the  purpose  intended;  that  appellant  did  not  as- 
sist in  the  erection  of  said  scaffold,  and,  prior  to  the 
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time  of  his  alleged  injuries,  had  no  knowledge  of 
the  manner  in  which  the  same  had  been  constructed ; 
that  on  September  24, 1914,  appellee 's  foreman,  the 
said  Frank  Griner,  directed  appellant  to  go  upon 
said  scaffold  for  the  purpose  of  nailing  shingles  upon 
the  roof  of  said  building;  that  at  such  time  he  was 
informed  by  said  foreman  that  said  scaffold  was  prop- 
erly erected  and  perfectly  safe ;  that  appellant  exam- 
ined the  same  as  well  as  he  could  from  the  ground, 
and  it  appeared  to  be  properly  constructed;  that  in 
pursuance  of  such  instructions  appellant  went  upon 
said  scaffold  and  began  to  perform  the  work  assigned 
to  him;  that  almost  immediately  thereafter  the  steel 
brackets  of  said  scaffold  came  loose  from  said  build- 
ing, by  reason  of  the  insecure  manner  in  which  the 
same  were  fastened  thereto,  and  the  scaffold,  together 
with  appellant,  fell  to  the  ground  a  distance  of  about 
twenty  feet;  that  the  falling  of  the  scaffold  was 
caused  by  the  lack  of  care  and  skill  on  the  part  of 
appellee 's  said  agent  and  foreman  in  the  construction 
thereof ;  that  as  a  result  of  the  fall  appellant,  with-  • 
out  fault  on  his  part,  received  serious  bodily  inju- 
ries, and  that  such  injuries  were  caused  solely  by  the 
negligence  of  appellee  in  erecting  and  causing  said 
scaffold  to  be  erected.  To  this  complaint  appellee 
filed  a  demurrer,  which  was  overruled,  and  the  issues 
were  then  closed  by  an  answer  in  general  denial. 
The  cause  was  submitted  to  a  jury  for  trial,  and  at 
the  close  of  appellant  ^s  evidence  the  court  gave  the 
jury  a  peremptory  instruction  to  return  a  verdict  for 
appellee,  which  was  accordingly  done.  Appellant 
filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  for  appellee.  From  this 
judgment  appellant  appealed,  and  has  assigned  cerr 


702     APPELLATE  COURT  OF  INDIANA, 

Wolfe  V,  Griner— 67  Ind.  App.  69a 

tain  alleged  errors  on  which  he  relies  for  reversal. 
We  will  only  consider  the  one  relating  to  the  action 
of  the  court  in  overruling  appellant's  motion  for  a 
new  trial,  as  such  assignment  is  the  only  one  which 
properly  presents  any  question  for  our  determination. 

Appellant's  motion  for  a  new  trial  is  based  on  a 
number  of  reasons,  all  of  which  have  been  waived 
by  a  failure  to  present  the  same  in  his  brief,  except 
those  which  in  their  final  analysis  relate  to  the  action 
of  the  court  in  directing  the  jury  to  return  a  verdict 
for  appellee. 

This  is  a  common-law  action  in  which  a  servant 
seeks  to  recover  damages  of  his  master  for  negli- 
gence in  failing  to  use  reasonable  care  to  fur- 

1.  nish  him  a  safe  place  in  which  to  work.  As  a 
general  rule,  such  a  duty  rests  upon  a  master, 
and  he  cannot  reUeve  himself  of  such  responsi- 

2.  bility  by  delegating  the  same  to  ^  another. 
Louisville,  etc.,  R.  Co.  y.  Hanning,  Admr.  (1891),  131 
Ind.  528,  31  N.  E.  187,  31  Am.  St.  443;  Sullivan  v. 
Indianapolis,  etc..  Traction  Co.  (1913),  55  Ind.  App. 
407, 103  N.  E.  860.  But  this  rule  has  its  exceptions, 
which  must  be  given  effect*  in  proper  cases.  Lehigh, 
etc..  Cement  Co.  v.  Bass  (1913),  180  Ind.  538,  103 
N.  E.  483;  Lavene  v.  Friedrichs  (1917),  186  Ind.  333, 
115  N.  E.  324, 116  N.  E.  421.  One  of  such  exceptions 
frequently  arises  with  reference  to  scaffolds  used  by 
servants  in  the  performance  of  their  duties.  It  is 
well  settled  that  where  an  employer  undertakes  to 
furnish  an  employe  a  scaffold  on  which  to  work,  as  a 
completed  structure,  it  is  his  duty  to  see  that  it  is 
reasonably  safe  and  suitable  for  the  purpose  for  which 
it  is  intended.  Lagler  v.  Roch  (1914),  57  Ind.  App. 
79,  104  N.  E.  HI ;  StudebaJcer  v.  Shelby  Sted  Tube 
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Co.  (1910),  226  Pa.  St  239,  18  Ann.  Cas.  611,  and 
no\^\  Hadkensen  v.  Burgess,  etc.,  Co.  (1912),  76  N.  H. 
443,  83  AtL  804,  Ann.  Cas.  1913B  1122,  and  note. 
But  where  an  employer  is  not  required  to  fumisli 
such  scaffold  and  does  not  undertake  to  furnish  the 
same,  but  merely  supplies  suitable  material  therefor 
and  the  construction  thereof  is  entrusted  to,  or  as* 
sumed  by,  the  workmen  themselves  within  the  scope 
of  their  employment,  the  employer  is  not  answerable 
to  one  of  his  servants  injured  thereby  for  the  neg- 
ligence  of  a  fellow  servant  in  the  construction  there- 
of. Patterson  v.  Southern  R.  Co.  (1912),  52  Ind.  App. 
618,  99  N.  E.  491 ;  Cincinnati  Gas,  etc.,  Co.  v.  Under- 
wood (1915),  60  Ind.  App.  351,  107  N.  E.  28;  Lagler 
V.  Roch,  supra;  Studehaker  v.  Shelby  Steel  Tube  Co., 
supra;  Hadkensen  v.  Burgess,  etc.,  Co.,  supra;  Orif- 
fin  (&  Son  V.  Parker  (1914),  129  Tenn.  446, 164  S.  W. 
1142,  L.  B.  A.  1917F  497.  It  thus  appears  that,  where 
a  scaffold  is  required  by  servants  for  the  performance 
of  their  duties,  ordinarily  the  master  owes  them  a 
duty  in  the  alternative,  eitiier  to  furnish  such  scaffold 
or  suitable  materials  therefor.  4  Labatt,  Master  and 
Servant  (2d  ed.)  §1546.  The  act  of  choosing  between 
such  alternatives  belongs  to  the  master.  If  he  elects 
to  furnish  such  scaffold,  he  is  responsible  for  a  lack 
of  reasonable  care  in  its  construction,  whether  the 
choice  is  made  by  himself  in  person,  or  by  one  clothed 
by  him  with  apparent  authority  so  to  do.  Penson  v. 
Inland,  etc..  Paper  Co.  (1913),  73  Wash.  338, 132  Paa 
39,  L.  B.  A.  1915F  15. 

In  this  case  there  is  evidence  which  tends  to  show 
that  appellee  was  the  owner  of  the  building  under 

construction;   that  he   employed  .one   Frank 
3      Griner,  as  his  foreman,  and  placed  him  in 

charge  of  the  men  and  the  work;  that  in  the 
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process  of  construction  Ernest  Griner,  who 
4.     was  a  workman  on  the  huilding,  constructed  a 

scaffold  on  the  east  side  thereof,  by  the  direc- 
tion of  said  foreman ;  that  in  so  doing  he  used  eight- 
penny  nails  to  fasten  the  brackets  of  the  scaffold  to 
the  walls  of  the  building ;  that  the  nails  were  too  small 
for  such  purpose,  and  rendered  the  construction  of 
the  scaffold  defective;  that  appellee  had  furnished 
on  the  premises  other  nails  of  sufficient  size,  which 
the  workmen  could  have  used  for  such  purpose ;  that 
appellant  went  upon  the  scaffold  by  the  direction  of 
such  foreman  for  the  purpose  of  assisting  in  the  con- 
struction of  the  building;  that,  while  he  was  on  the 
scaffold  in  performance  of  the  work  so  assigned  him, 
it  fell  by  reason  of  such  defective  construction,  and 
caused  the  injuries  of  which  he  complains.  We  are 
unable  to  determine  from  these  facts,  or  from  any 
other  facts  which  the  evidence  tends  to  establish, 
what  choice  appellee  made  with  respect  to  the  two 
alternatives  open  to  him  in  regard  to  the  construction 
of  the  scaffold,  or  in  fact  what  course  he  pursued 
with  reference  thereto.  The  act  of  appellee's  fore- 
man in  directing  one  of  the  workmen  to  construct  the 
scaffold  is  not  decisive,  as  it  is  consistent  with 
either  theory.  Patterson  v.  Southern  R.  Co.,  supra. 
It  is  apparent,  under  the  well-settled  rule  respecting 
directed  verdicts,  that,  in  a  case  where  the  evidence 
is  conflicting,  or  reasonably  consistent  either  with  the 
hypothesis  that  the  defective  scaffold  was  constructed 
by  the  fellow  servants  of  the  injured  person  out  of 
materials  furnished  by  the  master,  or  with  the  hy- 
pothesis that  it  was  constructed  under  the  direction 
of  the  master  or  his  representative,  the  question  is 
one  for  the  jury.     4  Labatt,  Master  and  Servant 
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(2d  ed.)  ^1546;  Penson  v.  Inland,  etc.,  Paper  Co., 
supra;  Lyons  v.  City  of  New  Albany  (1913),  54  Ind. 
App.  416, 103  N.  E.  20;  Matthews  v.  Myers  (1916),  64 
Ind.  App.  372, 115  N.  E.  959.  The  evidence  before  ua 
presents  a  case  where  the  jury  might  have  drawn 
reasonable  inferences  in  support  of  either  theory 
respecting  the  construction  of  the  scaffold,  and  hence 
the  question  fon  determination  in  that  regard  was 
one  of  fact  rather  than  one  of  law. 

Bu£  if  it  could  be  said  that  the  undisputed  evidence 
shows  that  appellee  did  not  originally  elect  to  fur- 
nish the  scaffold  in  question  as  an  appliance 

5.  for  the  use  of  his  workmen,  but  furnished  suit- 
able material  therefor  and  left  its  construc- 
tion to  them,  still  xmder  the  evidence  of  this 

6.  case  a  directed  verdict  in  favor  of  appellee 
would  not  have  been  authorized.    This  arises 

from  the  fact  that  there  is  some  evidence  that  appel- 
lant was  not  present  when  the  scaffold  was  con- 
structed, and  did  not  know  the  kind  of  nails  used 
therein ;  that  prior  to  the  time  he  went  upon  the  scaf- 
fold to  work  he  inquired  of  appellee  ^s  foreman  as  to 
the  safety  of  the  scaffold,  and  was  assured  by  him 
that  it  had  been  constructed  ** solid  and  good.*'  Un- 
der these  circumstances  the  jury  might  have  found 
that  appellee  adopted  this  scaffold  after  its  construc- 
tion and  furnished  it  to  appellant  as  a  completed 
appliance  for  his  use  in  the  performance  of  the  work 
required  of  him.  In  that  event,  appellee  in  his  rela- 
tion to  appellant  would  have  been  liable  for  any  neg- 
ligence in  its  construction,  notwithstanding  the  fact 
that  it  had  been  originally  built  under  audi  circum- 
stances as  to  relieve  him  from  liability  for  any  negli- 
gence in  the  manner  of  its  construction, 

VOL.  67—45. 
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Appellee  contends  that  the  evidence  shows  that  ap- 
pellant's  alleged  injuries  were  the  result  of  a  risk 
assumed  by  him  as  an  incident  jto  his  employ- 

7.  menty  and  hence  the  court  did  not  err  in  direct- 
ing a  verdict.  It  is  well  settled  that  a  servant 
in  accepting  employment  assumes  all  the  hazards  and 
dangers  necessarily  incident  to  the  service  that  are 
open  and  apparent,  whether  necessarily  incident  to 
the  services  or  not.  Such  assumption  includes  not 
only  those  hazards  and  dangers  that  are  known,  but 
also  such  as  may  be  discovered  by  the  exercise  of 
reasonable  care  and  diligence.  Indianapolis  Traction, 
etc.,  Co.  V.  Holtsclaw  (1907),  41  Ind.  App.  520,  82 
N.  E.  986 ;  Lagler  v.  Roch,  supra.  This  rule,  however, 
has  been  relaxed  in  cases  wbere  the  servant,  at  the 
time  of  receiving  the  injury,  was  acting  under  specific 
directions  and  orders  of  the  master  and  where  his 
injury  was  the  result  of  such  obedience.  In  such 
cases,  especially  where  the  master  gives  assurance 
of  safety,  he  may  obey  the  order,  even  though  before 
such  assurance  was  given  he  may  have  had  doubts  and 
misgivings  as  to  the  danger,  and  by  so  doing  he  does 
not  necessarily  assume  the  risk.  Standard  Cement 
Co.  V.  Minor  (1913),  54  Ind.  App.  301, 100  N.  E.  767, 
and  authorities  there  cited.  While  it  is  true,  as  ap- 
pellee claims,  the  evidence  shows  that  appellant  knew  . 
that  other  scaffolds  on  the  building  in  question  had 
been  constructed  with  eightpenny  nails ;  that  he  real- 
ized that  a  scaffold  so  constructed  was  unsafe,  and 
made  objections  to  a  fellow  workman  with  reference 
thereto,  it  is  likewise  true  that  there  is  evidence 
which  tends  to  show  that  appellant  was  not  present 
when  the  particular  scaffold  in  question  was  con- 
structed and  did  not  know  the  kind  of  nails  used 
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therein,  but  believed  that  they  would  not  use  eight 
penny  nails  on  a  scaffold  that  high.  There  is  also  evi- 
dence that  prior  to  the  time  appellant  was  directed 
to  go  upon  the  scaffold  to  continue  his  work  on  the 
building,  appellee  ^s  foreman  assured  him  that  the 
scaffold  had  been  constructed  *  *  solid  and  good,  * '  In 
the  light  of  this  evidence  we  cannot  say  as  a  matter 
of  law,  under  the  rule  stated,  that  appellant's  injuries 
were  the  result  of  an  assumed  risk. 

Appellee  finally  seeks  to  justify  the  giving  of  the 
peremptory  instruction  on  the  ground  that  the  evi- 
dence shojys  that  appellant  was  guilty  of  con- 

7.  tributory  negligence.    We  cannot  agree  in  this 
view  of  the  case.    Under  the  evidence  stated 

above,  the  question  of  contributory  negligence  was 
clearly  one  for  the  jury. 

A  careful  consideration  of  the  entire  record  leads 

us  to  conclude  that  upon  each  essential  averment  of 

the  complaint,  and  upon  the  questions  of  as- 

8,  sumption  of  risk  and  contributory  negligence, 
there  was  at  least  some  evidence  from  which 

the  jury  might  have  drawn  inferences  in  appellant's 
favor.  Under  the  authorities  this  was  sufficient  to 
require  a  submission  of  the  case  to  the  jury.  Patter- 
son V.  Southern  R.  Co.,  supra;  Lyons  v.  City  of  New 
Albany,  supra;  Parker  v.  Hickman  (1915),  61  Ind. 
App.  152,  111  N.  E.  649;  West  v.  National  Casualty 
Co.  (1915),  61  Ind.  App.  479,  112  N.  E.  115.  The 
trial  court,  therefore,  erred  in  giving  the  peremptory 
instruction. 

Judgment  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

NoTS.— Reported  In  119  N.  B.  839. 
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Miles  v.  Bouse  et  al. 

[Na  10,044.    FUed  March  12,  191&] 

From  Wells  Circuit  Court;  W.  H.  Eichhom^  Judge. 

Action  by  Aria  (Dawley)  Miles  against  Bertha  Bouse  and  others. 
From  a  Judgment  for  the  defendants,  the  plaintiff  appeals.  Affl/rmed^, 

Abram  Simmons  and  Charles,  O.  Dailey,  for  appellant 
Frank  W,  Gordon  and  L.  B,  Simmons,  for  appellees. 

Batman,  P.  J. — ^This  is  an  action  by  appellant  against  appellees 
to  quiet  title  to  certain  real  estate.  The  issues,  evidence,  and  ques- 
tions presented  are  identical  with  those  in  Smithson  v.  Bouse 
(1918),  ante  66,  118  N.  E.  970,  the  real  estate  In  questoin  being  120 
acres  of  the  200-acre  tract  mentioned  in  the  opinion  in  said  cause. 
By  an  agreement  of  the  parties  these  causes  were  consolidated  on 
appeal  for  the  purpose  of  briefing  and  consideration  by  this  court. 
On  the  authority  of  said  cause  No.  10045,  and  with  the  same  limita- 
tions as  to  the  scope  of  the  decision,  the  Judgment  in  this  case  is 
affirmed. 


Kbetzeb  et  al.  V.  Gross. 

[No.  9,517.    Filed  March  14,  1918.] 

From  Marion  Probate  Court ;  MahUm  E.  Bash,  Judge. 

Jam^es  M,  Leathers,  for  appellants. 
Mecms  d  Buenting,  for  appellee. 

Batman,  P.  J. — The  record  discloses  that  this  is  an  action  to  con- 
test a  will.  This  court,  therefore,  is  without  Jurisdiction.  {1392 
Bums  1914,  Acts  1907  p.  237.  For  that  reason,  this  cause  is  trans- 
ferred to  the  Supreme  Court  under  the  provision  of  |1397  Bums 
1914,  Acts  1901  p.  565,  §13. 
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[Note — ^The  citation  Reed,  Exrx.,  v.  Farmers  Bank,  etc.,  425.  428  (2) 
Indicates  that  the  opinion  begins  on  page  425,  that  the  point  cited  is  on 
page  428,  and  that  the  point  Is  numbered  (2)  in  the  margin. — Rsportbb.J 

ABATEMENT  AND  REVIVAL— 

Executors, — Suhatitution  in  Suit. — Voluntary  Appearance, — Stat- 
i»t6«.— Section  2829  Bums  1014,  (2311  R.  S.  1881,  providing  tliat 
no  action  shall  be  brought  by  complaint  and  summons  against 
any  executor  on  contract,  etc,  has  no  application  to  a  case  where 
suit  was  not  brought  against  an  executrix,  but  against  her 
deceased  husband  prior  to  his  death,  and  upon  her  substitution 
as  the  representative  of  his  estate,  she  appeared  to  the  action, 
80  that,  under  the  provisions  of  §318  Bums  1914,  $315  R.  S.  1881, 
relating  to  service  of  summons,  there  was  no  need  for  summons. 

Reedf  Exrx,,  v.  Farmers  Bank,  etc,  425,  428  (2). 

ACCOMMODATION  PAPER— 

Note,  discharge  of  surety,  see  Principal  and  Subett. 

ACT  OF  GOD— 

See  Waters  and  Watercoxtbses  1,  3. 

ADMINISTRATORS— 

See  Executors  and  Administrators. 

ADOPTION— 

See  also  Fraxtds. 

Agreement  for  Inheritance  hy  Adopted  Child, — Control  of  Prop- 
erty, — An  agreement  that  an  adopted  child  shall  inherit  land, 
in  consideration  of  its  surrender  by  its  natural  parent,  and  its 
adoption  under  such  circumstances  does  not  deprive  the  parents 
by  adoption  of  the  right  of  absolute  control  and  enjoyment  of 
property  owned  or  acquired  by  them,  nor  does  it  take  away  or 
limit  their  right  to  dispose  of  their  property  during  life  in  such 
manner  as  they  may  choose.  Wright  v.  Oreen,  433,  438  (3). 

ADVERSE  POSSESSION— 

Evidence. — Sufficiency. — In  an  action  to  enjoin  defendants  from 
entering  upon  and  removing  timber  from  certain  real  estate 
claimed  by  plaintiff,  evidence  held  insufficient  to  show  title  in 
defendants  by  twenty  years'  adverse  possession. 

Bonetoitz  v.  Kratz,  511,  520  (1). 

AFFIDAVITS— 

Residence,  sufficiency,  see  Divorce  1,  2. 

AGENCY— 

See  Principal  and  Agent. 
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ALTERATION  OP  INSTRUMENTS— 

1.  Defenses. — Estoppel, — The  participation  by  the  maker  of  a  prom- 
issory note  in  an  arrangement  with  the  president  of  the  payee 
bank,  whereby  the  president  could  borrow  money  from  the  bank  in 
violation  of  law,  would  not  estop  the  maker  from  setting  up  the 
defense  of  material  alteration,  in  the  absence  of  a  showing  in  the 
plea  of  estoppel  of  an  agreement  to  the  alteration,  since  there 
would  be  no  connection  betweep  the  alleged  unlawful  act  and 
the  alteration  of  the  note.  Wright  v.  O'Brien^  521,  525  (4). 

2.  Material  Alteration, — Time  of  Payments. — Release  of  Surety, — 
An  alteration  of  a  note  after  its  execution  which  postpones  the 
date  of  payment  is  material,  and  such  note  is  unenforceable 
against  a  maker,  or  a  surety,  not  consenting  to  the  alteration. 

Wright,  Rec,  v.  O^Brien,  521,  524  (2). 

3.  Material  Alteration, — BiUs  and  Notes, — ^Any  alteration  trans- 
forming a  note  in  its  legal  effect  is  material,  even  though  the 
burden  of  the  complaining  party  is  not  thereby  enlarged. 

WHffht,  Rec,  V.  O'BHen,  521,  524  (1). 

4.  Spoliation, — Recovery  on  Note  i/n  Altered  Form, — ^Although  an 
alteration  in  a  note  made  by  an  agent  of  the  hplder,  without 
any  authority,  either  expressed  or  implied,  is  a  mere  spoliation 
not  affecting  the  validity  of  the  note  as  originally  written,  such 
rule  has  no  application  in  an  action  on  a  note  in  its  altered  form, 
regardless  of  the  person  making  the  alteration,  where  the  change 
is  material,  since  the  note  in  its  altered  form  would  not  be  the 
contract  of  the  defendant  maker. 

WHght,  Rec,  y.  O^Brien,  521,  526  (6). 

ANSWER— 

See  Pleading  4. 

APPEAL. 

I.     Dkcisions  RbviewablA:,  1-6.  VIII.     Dismissal,  89-46. 

II.     RioHT  OF  Review,  7,  8.  IX.     Review, 

III.  Presentation   and   Rbsbbvation  (a)     Scope  and  Extent^  47-54 

IN   Teial   Coubt   of   Obounds  (b)     Pbesumptions^  55-58. 

OF  Review,  9-13.  (c)     Questions       of       Pact, 

IV.  Requisites      and      Pbocebdings  Vebdicts  and  Findings, 

FOB  Tbansfbb  of  Cause,  14-19.  59-71. 

V.     Recobd — Pbepabation   and   Con-  (d)     Haemlbss  Ebboe,  72-88. 

tents,  20-22.  (e)     Waiveb  of  Ebbob,  89-93. 

VI.     Assignments  of  Bbbob,  23-27.  (f)      Subsequent  Appeals^  94 
VII.     Bbibfs,  28-38. 

Appeal  from  Industrial  Board,  see  also  Master  and  Sebvant  23-46^ 

I.    Decisions  Reviewable. 

1.  "Final  Judgment.^ — Executors  and  Administrators. — ^An  order 
by  the  court  that  an  administrator  of  an  estate  be  not  discharged, 
that  the  final  report  be  not  approved,  and  that  the  county  auditor 
prosecute  a  claim  for  omitted  taxes  on  the  personal  estate  as 
described  in  the  exceptions  to  the  final  report  filed  by  such 
auditor,  is  not  a  "final  judgment"  from  which  an  appeal  will  lie 
within  the  meaning  of  §671  Burns  1914,  §632  R.  S.  1881. 

Hughes,  Admr.,  v.  Patton,  Auditor,  654. 

2.  **Final  Judgment,'* — ^A  judgment  against  the  cross-oomplalnants 
rendered  on  a  motion  to  strike  out  their  cross-complaint,  though 
it  disposes  of  all  the  issues  as  to.  all  the  defendants  thereto,  is 
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not  a  final  Judgment,  within  the  meaning  of  {671  Bums  1914, 
1632  B.  S.  1881;  the  ruling  on  such  motion  and  the  Judgment 
thereon  are  but  steps  in  making  up  the  issues,  and  any  error 
committed  in  so  doing  may  be  presented  and  determined  on  an 
appeal  after  filial  judgment  affecting  all  the  issues  and  all  the 
parties.  Faylar  v.  Koontz,  355,  358,  359  (2). 

3.  Ifoo^  Que$tUm. — ^Where  the  plaintiff  remitted  the  amount  riecoy- 
ered  in  an  injunction  suit,  leaving  only  the  Judgment  for  costs, 
and  the  record  shows  that  the  injunction  had  been  terminated 
by  mutual  consent  of  the  parties  before  the  appeal  was  perfected, 
the  court  on  appeal  will  not  review  the  questions  presented  to 
determine  the  matter  of  costs. 

BhowerB  v.  Goodman,  352,  354  (2). 

4.  **Fina%  Judgment.** — ^A  final  Judgment,  within  the  meaning  of 
{671  Bums  1914,  {632  B.  S.  1881,  is  one  that  at  once  disposes 
of  all  the  issues,  as  to  all  the  parties,  involved  in  the  contro- 
versy presented  by  the  pleadings,  to  the  full  extent  of  the  power 
of  the  court  to  di^se  of  them,  and  puts  an  end  to  the  particular 
case  as  to  all  the  parties  and  all  the  issues. 

Faylor  v.  Koontz,  355,  357  (1). 

5.  Judgment  for  Costs. — **Final  Judgment" — A  Judgment,  entered 
on  a  motion  to  strike  out  a  cross-complaint,  which  did  not  dispose 
of  all  the  issues  as  to  all  the  parties,  was  not  rendered  appeal- 
able, under  {671  Bums  1914,  {632  B.  S.  1881,  by  the  inclusion 
of  an  award  of  costs  as  a  part  thereof,  since  the  award  of  costs, 
being  but  an  incident  to  the  action,  adds  nothing  to  the  merit  of 
the  appeaL  Faylor  v.  Koontz,  355,  359  (3). 

6.  Right  of  Appeal, — Final  Judgment. — ^A  petition  to  set  aside  a 
Judgment  which  was  in  effect  merely  a  motion  to  vacate  the 
ruling  on  the  motion  for  a  new  trial  cannot  be  regarded  as  an 
independent  proceeding,  and  the  striking  of  such  petition  from 
the  files,  and  the  Judgment  for  costs  do  not  constitute  a  final 
Judgment  from  which  an  appeal  may  be  taken  under  {671  Burns 
1914,  {632  B.  S.  1881,  giving  the  right  of  appeal  from  final  Judg- 

'  ments.  Stampfer  v.  Peter  Hand  Brewing  Co.,  485,  492  (2). 

II.    BiOHT  OF  Bevibw. 

7.  Estopped  to  Allege  Error, — Accepting  Beneflts.^The  acceptance 
of  rent  by  a  landlord  for  the  occupancy  of  real  estate  for  periods 
both  before  and  after  the  rendition  of  a  Judgment  permanently 
enjoining  interference  with  the  tenancy  amounted  to  an  acknowl- 
edgment of  the  tenancy  and  of  the  legality  of  the  Judgment,  and 
estops  such  landlord  from  asserting  on  appeal  that  the  Judgment 
is  erroneous.  Showers  v.  Goodman,  352,  355  (3). 

8.  Pleading. — Demurrer. '— Waiver  of  Defects. — ^The  objection  that 
an  answer,  in  an  action  on  a  note,  is  defective  because  the  word 
"signed,"  as  used  in  the  answer,  is  not  equivalent  to  the  word 
"executed"  is  waived  where  such  defect  was  not  specified  in  the 
memorandum  to  the  demurrer,  as  required  under  {344,  cl.  6, 
Bums  1914,  Acts  1911  p.  415. 

WHght,  Rec,  v.  O^BHen,  521,  525  (3). 

III.      PBE8EI7TATION  AND   BeSEBVATION  IN  TBIAL  COXTRT  OF   OBOUNDB 

OF  Bevdcw. 

9.  Grounds. — Reservation. — Objections  as  to  the  exclusion  of  evi- 
dence not  urged  in  the  motion  for  new  trial  present  no  question 
for  review.  Wacher  v.  Essex,  684,  691  (8). 
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10.  Review, — Necessity  of  Exceptions. — Generally,  the  failure  to 
save  an  exception  to  the  ruling  of  the  trial  court  which  is 
assigned  as  error  on  appeal  is  fatal  to  such  assignment 

Price  V.  State^  ew  reh,  1,  5  (1). 

11.  Review. — Judgment. — Correction. — Motion  to  Modify. — ^A  mo- 
tion to  modify  is  the  proper  procedure  to  correct  an  erroneous 
judgment,  and  such  motion  must  be  made  to  present  any  question 
on  appeal  as  to  the  correctness  of  the  Judgment 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  421  (34). 

12.  Review. — Motion  to  Modify  Judgment — Generally,  a  party  seek- 
ing relief  from  the  form  or  substance  of  some  part  of  a  Judgment 
rendered  against  him  must  first  present  to  the  trial  court  a  motion 
definitely  specifying  in  what  respect  the  Judgment  should  be 
modified,  and,  if  such  motion  is  overruled,  the  ruling  should  be 
assigned  as^  error  to  present  the  question  for  review  on  appeal. 

Price  V.  State,  c<r  rek,  1,  5  (2). 

13.  Review. — Modification  of  Judgment. — ^Where  neither  defendant 
presented  a  motion  to  modify  or  change  the  judgment  rendered 
in  the  plaintiff's  favor  by  the  trial  court,  no  question  as  to  the 
form  of  the  judgment,  nor  as  to  the  extent  of  the  relief  granted, 
is  presented.  Krieg  v.  Palmer  Nat.  Bank,  677,  695  (11). 

IV.    Requisites  and  Pboceedinos  fob  Transfer  of  Cause. 
See  also  39,  45. 

14.  Bond.'^Time  for  FH/ing.^Statute.— Under  §2978  Bums  1914, 
Acts  1913  p.  65,  relating  to  appeals  and  providing  that  an  appeal 
bond  must  be  filed  within  thirty  days  after  the  decision  com- 
plained of,  the  time  begins  to  run  from  the  rendering  of  final 
judgment.  Leslie  v.  Ehner,  Admr.,  32,  36  (2). 

15.  Filing  TraiMcrip^.— Time.— Under  {2978  Bums  1914,  Acts  1913 
p.  65,  relating  to  appeals  from  decision  growing 'out  of  matters 
connected  with  decedents'  estates  and  providing  that  the  appeal 
bond  shall  be  filed  within  thirty  days  after  judgment  and  the 
transcript  within  ninety  days  after  fiUhg  the  appeal  bond,  where 
one  whose  interests  are  adverse  to  the  estate  prosecutes  an 
appeal,  he  is  entitled  to  120  days  from  the  rendering  of  final 
judgment  within  which  to  file  his  transcript  in  the  appellate 
tribunal,  although  the  appeal  bond  may  have  been  filed  within  less 
than  the  thirty  days;  and  an  administrator,  even  though  not 
required  to  furnish  an  appeal  bond,  has  the  same  period  of  time 
in  which  to  file  the  transcript  on  appeal. 

Leslie  v.  Ehner,  Admr.,  32,  37  (4). 

16.  Perfecting. — Certification  of  Record. — ^Where,  subsequently  to 
the  filing  of  appellee's  motion  to  dismiss  the  appeal  for  improper 
certification  of  the  record,  appellant  was  granted  permission  to 
have  the  clerk  amend  the  original  certificate  to  the  transcript 
and  a  new  certificate  of  the  clerk  of  the  trial  court  in  doe  form 
was  appended  thereto  bearing  a  date  two  days  later  than  the 
granting  of  the  permission,  the  new  certificate  substantially 
complied  with  the  permission,  and  cured  any  defects  in  the 
original  certification. 

Smith,  Admw.,  v.  Cleveland,  etc.,  R.  Co.„3&t,  406  (3). 

17.  Time  for  Taking. — Effect  of  Collateral  Proceedings. — A  motion 
to  set  aside  a  ruling  denying  a  motion  for  new  trial  was  a  col- 
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lateral  proceeding  and  did  not  extend  the  time  in  which  to  appeal 
from  the  original  judgment 

Siampfer  v.  Peter  Hand  BreuHng  Co.,  485,  4»3  (3). 

18.  Term-Time  Appeal. — ^Where  plaintiff  prayed  an  appeal,  but  the 
amount  of  bond  was  not  fixed,  no  sureties  named,  and  no  time 
given  in  which  to  file  an  appeal  bond,  it  cannot  be  said  that  plain- 
Bif  attempted  to  take  a  term-time  appeal,  as  such  steps  were 
necessary  preliminaries  to  perfecting  such  an  appeal. 

Smith,  Admsp.,  v.  Cleveland,  etc.,  R.  Co.,  307,  405  (1). 

19.  Vacation. — TermrTime. — Failure  to  Perfect. — Effect. — ^An  ap- 
peal prayed  and  granted  in  term,  if  not  perfected  as  such,  will  be 
treated  and  sustained  as  a  vacation  appeal,  where  the  statutory 
requirements  for  such  an  appeal  have  been  followed. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  307,  405  (2). 

V.      ReCOBD — PbEPABATIOIT   and   Ck>NTENTS. 

See  also  16, 30, 39,  42 ;  Exceptions,  Bux  of. 

20.  Bill  of  Exceptions. — Judffe*s  Signature. — FUvng. — To  incorpo- 
rate a  bill  of  exceptions  in  the  record,  it  must  be  filed  in  the 
clerk's  office  after  it  has  been  signed  by  the  trial  Judge. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  406  (4). 

21.  BiM  of  Exceptions  Containinff  the  Evidence. — Recital  as  to  Evi- 
dence.— ^Where  the  judge's  certificate  to  a  bill  of  exceptions  con- 
taining the  evidence  recited  that  the  transcript  of  the  evidence 
embodied  in  the  bill  was  certified  to  be  a  full,  true  and  complete 
report  of  the  evidence  given  on  the  trial,  the  bill  sufficiently 
showed  that  it  contained  all  the  evidence  given  at  the  trial, 
since  such  fact  may  be  shown  either  by  a  statement  in  the  bill 
itself,  or  in  the  judge's  certificate  thereto. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  407  (5). 

22.  Questions  Presented  for  Review. — ^An  assignment  of  error 
questioning  the  sustaining  of  a  demurrer  presents  no  question 
for  review  where  the  demurrer  is  not  in  the  record. 

Krieg  v.  Palmer  Nat.  Bank,  677,  681  (2). 

VI.    Assignments  of  Ebbob. 
See  also  22 ;  Masteb  and  Sebvant  37. 

23.  Presenting  Questions  for  Review. — Ruling  on  Motion  to  Dis- 
miss.— No  question  is  presented  for  review  as  to  the  trial  court's 
overruling  defendant's  motion  to  dismiss  the  complaint  as  to  her 
where  such  ruling  is  not  challenged  by  any  assignment  of  error. 

Reed,  Exrx,,  v.  Farmers  Bank,  etc.,  425,  428  (1). 

24.  Reversible  Error. — Highways. — O hstructUm. — Collateral  A  ttack. 
Assuming  that  a  complaint  to  enjoin  the  obstruction  of  a  high- 
way sho<^s  on  its  face  that  it  is  a  collateral  attack  on  a  judgment 
of  the  board  of  commissioners,  such  fact  is  not  controU^g  in 
determining  whether  reversible  error  is  presented  by  assignments 
that  the  trial  court  had  no  jurisdiction  of  the  subject-matter  or 
of  the  person  of  the  defendant,  and  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Eads  v.  Kumley,  361,  363  (1). 

25.  Sufficiency. — Questions  Presented. — ^An  assignment  of  error 
questioning  jointly  the  sustaining  of  a  demurrer  to  all  the  spe- 
cial replies  to  special  answers  to  a  cross-complaint  presents  no 
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qnestion  for  review  where  the  record  shows  no  such  ralins,  but, 
instead  shows  the  sustaining  of  separate  demurrers  to  certain 
paragraphs  of  reply.       Krieg  v.  Palmer  Nat.  Bank,  677,  681  (1). 

26.  Review. — Void  Judgment. — ^Where  a  judgment  is  void,  appel- 
lant may  obtain  relief  from  it  on  ai^)eal  by  a  direct  assignment  of 
error  in  the  appellate  court,  even  though  he  made  no  motion  to 
modify  in  the  trial  court,  and  reserved  no  exception  to  the  roidi- 

.  tion  of  such  Judgment  Price  v.  State,  ew  rel.,  1,  9  (6). 

27.  Record. — Separate  AaHgnments. — ^Where  the  assignment  of  er- 
ors,  after  giving  the  court  and  title  of  the  cause,  recited  that  "the 
appellant  says  there  is  manifest  error  prejudicial  to  appellant  in 
the  judgment  and  proceedings  in  this  cause  in  this,"  following 
which  were  five  separate  and  distinct  assignments  of  error,  sepa- 
rately stated  and  numbered,  no  one  of  which  called  in  question 
more  than  one  ruling  of  the  trial  court,  the  assignments  were 
several  and  not  joint 

Smith,  Adma.,  v.  Cleveland,  etc.,  R.  Co.,  397,  407  (6). 

YII.    Bbid>s. 
See  also  90,  91. 

28.  Ahatract  PropbHtion  of  Lata. — Waiver  of  Error. — Error  as- 
signed on  the  overruling  of  the  motion  for  a  new  trial  is  waived, 
where  appellant's  brief  directs  no  point  or  proposition  to  any 
specific  ground  of  the  motion,  but  contains  only  mere  general 
statements  which  may  or  may  not  apply  thereto. 

Vandalia  Coal  Co.  v.  Shepard,  78,  79  (2). 

29.  Contracts. — Evidence. — Admissibility. — In  a  building  contract- 
or's action,  there  was  no  error  in  excluding  evidence  of  contracts 
between  the  owner  and  other  contractors  for  the  construction  of 
other  parts  of  the  building,  where  there  was  no  showing  that  the 
appellant  contractor's  rights  could  have  been  affected  by  such 
contracts.  Wacker  v.  Essex,  584,  694  (6). 

30.  Defects.— 'Necessity  of  Ohiections.— statute. — ^Under  |3  of  the 
act  of  1917,  Acts  1917  p.  523,  requiring  appellee,  within  fifteen 
days  after  the  time  for  filing  appellant's  brief  has  expired,  to  file 
objections  to  the  record  and  briefs,  pointing  out  wherein  the  rules 
of  court  have  not  been  complied  with,  and  providing  that  failure 
to  do  so  is  a  waiver  of  defects,  where  appellee  did  not  file  objec- 
tions, the  court  is  authorized  to  examine  the  record,  including  the 
evidence,  to  determine  the  merits  of  the  appeal,  though  appellant 
has  not  complied  with  the  rules  of  court  in  that  his  statement  of 
the  evidence  consists  largely  of  conclusions  with  nothing  to  indi- 
cate the  source  of  such  evidence,  and  his  points  and  authorities 
consist  largely  of  abstract  propositions  of  law. 

Leslie  V.  Elmer,  Admr.,  32,  40  (5). 

31.  Questions  Presented, — ^Where  the  principal  questions  sought  to 
be  presented  may  be  ascertained  by  the  consideration  of  the  appel- 
lant's and  the  appellee's  briefs  together,  such  questions  so  ascer- 
tainable will  be  considered,  though  the  appellant's  briefs  are 
subject  to  criticism. 

Johnson,  Ins.  Comr.,  v.  Schrepferman,  606,  607  (1). 

32.  Questions  Reviewable. — RuUng  on  Motion  for  New  Trial, — Suf- 
ficiency.— Where,  in  its  points  and  authorities,  under  the  headlni? 
of  "Error  In  Overruling  the  Motion  for  New  Trial/'  appellant 
states  a  number  of  general  propositions  without  attempting  to 
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specifically  apply  any  of  tbem  to  any  of  the  grounds  of  its 
motion  for  new  trial,  appellant  falls  to  strictly  comply  with  the 
rules  of  court,  but,  as  each  of  the  grounds  of  the  motion  in 
effect  attempts  to  present  the  same  question,  such  question  will 
nevertheless  be  considered. 

Wm.  P.  Jimgclau%  Co.  v.  Rattiy  84,  87  (1). 

88.  Sufflciencp, — Abstract  PropoHtions  of  Law. — ^Where  appellant's 
motion  for  a  new  trial  contained  a  number  of  separate  grounds, 
and  in  her  points  and  authorities  under  the  heading,  "On  the 
Admission  of  Evidence,"  were  stated  numerous  general  proposi- 
tions without  applying  them  to  any  particular  ground  of  the 
motion,  the  brie&  did  not  comply  with  the  rules  of  court. 

'  Reed,  Exr^^  v.  Farmers  Bank,  etc^  425,  430  (5). 

34.  Sufficiency. — ^Where  the  only  reference  made  in  appellant's 
propositions  or  points  to  alleged  error  in  refusing  a  requested 
instruction  is,  ''The  court  erred  In  refusing  to  give  instruction 
No.  9  requested  by  defendant,  and  set  out  ante  p.  19,"  no  question 
is  presented  for  review,  since  such  statement  is  not  a  compliance 
with  Rule  22,  cl.  5,  of  the  rules  of  the  Appellate  Court  governing 
the  preparation  of  briefs. 

Evansville,  eto.^  B,  COn  v.  Moffman,  671«  581  (12). 

35.  Sufficiency. — ^Failure  to  comply  with  Rule  22,  cL  5,  of  the 
Appellate  Court,  requiring  imder  a  separate  heading  of  each  error 
relied  on  separately  numbered  propositions  or  points,  etc.,  cannot 
be  cured  by  a  discussion  of  the  alleged  error  in  the  argument. 

BvansvUle,  etc.^  R.  Co.  v.  Hoffman,  571,  581  (13). 

36.  Suffldency.^^lt  is  the  appellant's  duty  to  present  by  his  briefs 
facts  from  the  record  relied  upon  to  show  error,  as  the  court  on 
appeal  will  not  search  the  record  to  reverse,  though  it  may,  and 
generally  will,  do  so  in  order  to  affirm  the  Judgment  of  the  lower 
court  Shay  v.  Gokis,  674,  676  (3). 

37.  Sufficiency. — Good-faith  Effort. — ^Where  appellant's  briefs  man- 
ifest a  good-faith  effort  to  comply  with  the  rules  of  court  concern- 
ing the  preparation  of  briefs,  and  where  there  is  actually  a  sub- 
stantial compliance  therewith,  and  to  the  extent  that  the  briefs 
contain  enough  of  the  record  to  fairly  present  any  of  the  questions 
attempted  to  be  presented,  such  question  or  questions  will  be  con- 
sidered and  determined.  Kralill  v.  Keesler,  263,  265  (3). 

38.  Sufficiency 4 — Waiver  of  Error. — ^Error  assigned  on  the  overrul- 
ing of  motion  for  physical  examination  of  plaintiff  is  waived, 
where  appellant's  brief  directs  no  point  or  proposition  thereto. 

VandaXia  Coal  Co.  v.  Shepard,  78,  79  (1). 

VIII.    Dismissal. 

39.  BiU  of  Exceptions.— Failure  to  File  in  Time, — ^Where  the  rul- 
ing on  a  motion  for  new  trial,  based  solely  on  the  ground  that 
the  verdict  is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law.  Is  the  only  error  assigned,  and  the  record  shows  that  the 
bill  of  exceptions  containing  the  evidence  was  not  filed  withhi  the 
time  fixed  by  the  court,  the  appeal  must  be  dismissed. 

Beard  v.  Fenion,  605. 

40.  Briefs. — Sufficiency. — Rules  of  Court. — ^Under  the  rules  of  the 
Appellate  Court,  an  appeal  will  not  be  dismissed  for  failure  of 
appellant  to  comply  with  the  rules  of  court  in  the  preparation 
of  his  brief,  where  any  question  is  properly  presented  thereby,  as 
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such  presentation  requires  the  consideration  and  determination 
ot  the  question  presented.  KrahUl  v.  Keealer^  263,  264  (2). 

41.  Failure  to  Comply  toith  Statute, — Effect. — ^A  motion  by  appel- 
lee to  dismiss  an  appeal  because  of  appellant's  failure  in  the 
preparation  of  his  briefs  to  comply  with  the  rules  of  court  will 
be  overruled  if  appellee  has  not  complied  with  the  act  of  1917, 
Acts  1917  p.  623,  concerning  civil  procedure. 

KraMll  v.  Keesler,  263,  264  (1). 

42.  Grounds, — ^Where  the  errors  assigned  on  appeal  require  a  con- 
sideration of  the  evidence,  and  the  record  shows  that  the  bill  of 
exceptions  containing  the  evidence  was  not  filed  within  the  time 
allowed  for  that  purpose,  and  no  extension  was  granted,  the  evi- 
dence is  not  in  the  record,  and  the  appeal  must  be  dismissed, 
since  no  question  is  presented  for  review. 

Washhuskp  v.  Peyton^  528. 

43.  Jurisdiction, — An  appeal  in  a  divorce  proceeding  in  which  the 
only  error  assigned  challenges  the  jurisdiction  of  the  trial  court 
because  of  the  absence  of  the  affidavit  of  residence,  as  required 
by  f  1066  Bums  1914,  |1031  R.  S.  1881,  will  be  dismissed  where  the 
record,  as  corrected  by  writ  of  certiorari  on  the  appellee's  peti- 
tion, shows  that  the  affidavit  was  properly  filed  with  the  com- 
plaint Lease  v.  Lease,  595. 

44.  Landlord  and  Tenant, — Where  a  Judgment  permanently  en- 
Joined  the  defendants  from  interfering  with  the  plalntifTs  pos- 
session of  real  estate  so  long  as  the  latter  complied  with  his 
lease,  and  decreed  that  the  injunction  should  terminate  in  the 
event  of  the  mutual  agreement  of  the  parties,  an  appeal  there- 
from will  be  dismissed  where,  prior  to  the  perfection  of  the 
appeal,  the  tenancy  was  terminated  by  mutual  consent,  possession 
of  the  premises  having  been  surrendered  by  the  plaintiff  and 
accepted  by  the  defendants.     Showers  v.  Goodman,  352,  354  (1). 

45.  Time  for  Taking  Appeal, — ^Where  a  Judgment  was  rendered 
on  December  9,  1916,  and  no  motion  for  a  new  trial  was  filed 
until  June  8,  1917,  the  appeal  was  not  taken  within  the  time 
fixed  by  statute  and  it  must  be  dismissed. 

Leppert  v.  Vandalia  R.  Co,,  380. 

46.  Settlement, — On  appellee's  verified  motion  to  dismiss  on  the 
ground  that  the  parties  have  amicably  adjusted  all  matters 
Involved,  the  appeal  will  be  dismissed,  where  appellants,  with 
due  notice  of  the  filing  of  the  motion,  fail  to  make  a  counter 
showing,  A,  E,  Garland  d  Co.  v.  Allen,  39& 

IX.    Review. 

See  also  56. 

(A)     Scope  and  Extent. 

47.  Complaint, — Sufficiency, — Theory  of  Case  Below, — On  an  ap- 
peal from  a  Judgment  for  damages  to  land  caused  by  the  obstruc- 
tion of  flood  waters  of  a  river,  where  throughout  the  trial  a 
paragraph  of  complaint  was  construed  by  the  trial  court  as 
proceeding  upon  the  theory  that  the  injury  resulted  from  the 
obstruction  of  a  natural  watercourse,  a  theory  in  accord  wit^ 
its  general  tenor,  the  sufficiency  of  the  paragraph  to  resist  demur- 
rer must  be  tested  on  such  theory. 

EvansvUle,  etc,  R.  Co,  v.  Scott,  121,  130  (2). 

48.  Demurrer, — The  court  on  appeal,  in  reviewing  a  ruling  sustain- 
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ing  a  demurrer  to  an  answer  is  not  limited  to  the  objections 
stated  in  the  memorandum  accompanying  the  demurrer,  but  may 
consider,  for  the  purpose  of  sustaining  the  trial  court's  ruling, 
any  defects  fatal  to  the  sufficiency  of  the  answer. 

Vandalia  R.  Co.  v.  Stevens,  238,  247  (2). 

49.  Find4nff8. — Consideration  of  Matters  Outside  th€\  Record.'^ 
Where  the  trial  court's  finding  for  defendants  on  their  counter- 
claim was  general,  the  court  on  appeal  cannot  consider,  in 
determining  the  sufficiency  of  the  evidence,  the  trial  court's 
alleged  announcement,  which  is  not  shown  by  the  record,  as  to 
the  items  allowed  defendants. 

Wm.  P.  Jungclaus  Co.  v.  Ratti,  84,  87  (2). 

50.  Instructions, — ^Technical  objections  pointing  out  alleged  defects 
to  instructions  that  could  not  have  affected  any  substantial  rights 
of  the  appellants  are  of  no  avail. 

Krieg  y.  Palmer  Nat.  Bank^  677, 695  (10). 

51.  Instructions, — Invited  Error. — ^Where,  in  an  action  for  wrong- 
ful death,  an  instruction  tendered  by  defendants  was  given  which 
referred  generally  to  the  negligence  of  defendants  by  the  phrase 
"as  alleged  in  *  the  complaint,"  defendants  cannot  complain  of 
another  instruction  similar  in  form  given  at  plaintiff's  request, 
since  error.  If  any,  based  on  the  general  reference  to  the  com- 
plaint, was  invited. 

Indianapolis  Trttction,  etc.,  Co.,  v.  Lee,  Exrx.,  105,  114  (4). 

52.  Record. — Sufficiency. — ^Where  the  evidence  is  not  in  the  record, 
an  assignment  of  error  that  the  court  erred  in  overruling  a 
motion  for  new  trial,  on  the  ground  that  the  decree  was  not 
sustained  by  sufficient  evidence,  presents  no  question  for  review. 

Wise  V.  Wise,  647,  650  (1). 

53.  Ruling  on  Motion  to  Vacate  Judgment. — ^A  motion  to  vacate  a 
default  Judgment,  filed  at  the  same  term  at  which  such  Judgment 
was  rendered,  is  a  part  of  the  proceedings  of  the  cause,  and  the 
ruling  thereon,  having  properly  been  assigned  as  error,  calls  for 
consideration  on  appeal.  Dauh  v.  Van  Lundy,  468,  473  (1). 

54.  Theory  of  Case. — ^Where  the  trial  court  construed  a  complaint 
as  a  cause  in  equity,  seeking  injunctive  relief,  so  that  plaintiff 
was  not  entitled  to  a  Jury  trial,  the  court  on  appeal  will  adopt 
such  construction,  notwithstanding  that  the  complaint  is  open 
to  another  Interpretation  equally  as  reasonable. 

Fisher  V.  Carey,  438,  445  <6). 

(B)     Presumptions. 
See  also  Bastards  1 ;  Divorce  4. 

55.  Every  reasonable  presumption  Is  indulged  in  favor  of  the 
rulings  of  the  trial  court  Shay  v.  Coins,  674,  676  (4). 

56.  Complaint. — Sufficiency. — Absence  of  Evidence  from  Record. — 
The  evidence  not  being  in  the  record,  it  should  be  assumed  on 
appeal  that  certain  informalities  and  uncertainties  in  the  land 
description  contained  in  a  complaint  to  recover  possession  were 
removed  by  the  evidence.  Little  v.  Hoffman,  371,  374  (4). 

57.  Exclusion  of  Evidence. — ^ESrror  in  excluding  material  evidence 
is  presumed  to  be  harmful.  Keller  v.  Cow,  381,  392  (12). 

58.  General  Verdict. — Answers  to  Interrogatories. — ^In  determining 
the  correctness  of  the  trial  court's  action  in  overruling  a  motion 
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for  Judgment  on  the  Jury's  answers  to  interrogatories,  notwith- 
standing the  general  verdict  for  plaintiff,  the  court  on  appeal  will 
not  look  to  the  evidence  actually  given  in  the  cause,  but  will 
search  the  pleadings  to  see  if,  from  any  evidence  possible  under 
the  issues,  the  answers  can  be  reconciled  with  the  general  verdict, 
and  every  reasonable  presumption  and  inference  dedudble  from 
the  evidence  which  might  have  been  admitted  in  support  of  the 
general  verdict  will  be  indulged  in  its  favor. 

EvansviUe,  etc.^  R.  Co.  v.  Scott,  121, 141  (9). 

(C)     QxJESTioir  OF  Fact,  Yebdicts  and  Findings. 

59.  Answers  to  Interrogatories. — Verdict. — In  a  servant's  action  for 
personal  injuries  resulting  from  the  breaking  of  an  unguarded 
emery  wheel,  a  general  verdict  for  plaintiff  is  not  in  irrecon- 
dlable  conflict  with  answers  to  interrogatories  to  the  effect  that  it 
was  necessary  to  leave  one-quarter  of  the  wheel  exposed  when 
equipped  with  a  guard,  since  such  exposed  portion  might  have 
been  the  lower  quarter  of  the  wheel,  the  breaking  of  which  would 
not  have  injured  the  plaintiff. 

IlHnqis  Car,  etc.,  Co.  v.  Brown,  316,  326  (7). 

60.  Answers  to  Interrogatories. — Verdict. — Presumptions. — In  de- 
termining whether  there  is  an  irreconcilable  conflict  between  the 
answers  to  interrogatories  and  the  general  verdict,  the  court  on 
appeal  must  indulge  in  all  inferences  and  reasonable  presump- 
tions in  favor  of  the  general  verdict,  and  may  consider  any  fact 
favorable  under  the  issues. 

IlUnois  Car,  etc,  Co.  v.  Brown,  315,  326  (6). 

61.  Answers  to  Interrogatories. — Presumptions. — ^In  determining 
whether  there  is  irreconcilable  conflict  between  the  general  ver- 
dict and  the  answers  to  interrogatories,  the  court  on  appeal  must 
indulge  all  legitimate  inferences  and  presumptions  in  favor  of 
the  general  verdict,  and  may  consider  in  support  of  the  general 
verdict  any  fact  provable  under  the  issues  and  not  included  in 
the  interrogatories  and  answers. 

Pennsylvania  Co.  v.  Stalker,  Admr.,  329,  338  (4). 

62.  Evidence. — Sufficiency. — In  an  action  against  a  street  railroad 
company  and  the  driver  and  owner  of  an  automobile  truck  for 
the  wrongful  death  of  a  pedestrian,  evidence  showing  tiiat  defend- 
ant company,  in  violation  of  a  city  ordinance  requiring  it  to  keep 
a  portion  of  the  street  in  repair,  permitted  .the  pavement  to 
become  so  worn  that  there  were  a  number  of  holes  in  the  same, 
that  the  driver  of  the  truck  negligently  drove  it  in  such  manner 
that  one  of  the  wheels  dropped  into  a  hole,  causing  the  machine 
to  suddenly  leave  its  course  and  strike  deceased,  is  sufficient  to 
sustain  a  verdict  for  plaintiff  against  all  of  the  defendants. 

Indianapolis  Traction,  etc.,  Co.  v.  Lee,  Exrx.,  105,  115  (7). 

63.  Evidence. — Sufficiency. — Conflicting  Evidence. — ^Although  the 
evidence  is  conflicting,  the  court  on  appeal  will  not  disturb  the 
Jury's  verdict  where  there  is  some  evidence  to  sustain  It. 

Miller  v.  Raylmm,  664,  666  (1). 

64.  Evidence. — Sufficiency. — A  decision  of  the  trial  court  on  a 
motion  to  set  aside  a  default  Judgment  will  not  be  disturbed  on 
appeal,  where  there  is  evidence  to  sustain  it 

Daut  V.  Van  Lundy,  468,  474  (4). 

65.  Evidence. — Weight  and  Sufficiency. — ^Where  there  is  some  evi- 
dence to  support  every  material  fact  necessary  to  plainttlTs 
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right  of  recovery,  the  finding  of  the  trial  conrt  based  thereon  is 
condnsive  on  appeal,  though  snch  evidence  may  be  contradicted 
and  not  entirely  satisfactory.  Fisher  v.  Carey,  438,  447  (11). 

66.  Evidence. — Weight. — Jury  Question. — ^The  conrt  on  appeal  will 
not  weigh  conflicting  evidence,  the  question  being  for  the  Jury 
to  deteiTolne.  Patton  v.  Cooper,  Admr.,  664,  667  (2). 

67.  Findings  of  Fact. — Conclusiveness. — Findings  of  fact  supported 
by  substantial  evidence  are  conclusive  on  appeaL 

Bom  V.  Union  Elevator  Co.,  97,  101  (1). 

68.  Questions  of  Fact. — ^The  decision  of  the  trial  court  on  a  ques- 
tion of  fact,  If  supported  by  some  evidence,  is  conclusive  on 
appeal.  W acker  v.  Essex,  584,  693  (5). 

69.  Rulinff  en  Motion  to  Set  Aside  Default.— Evidence, — Verified 
Motion.---Consideration. — ^A  verified  motion  to  set  aside  a  default 
partakes  of  the  nature  of  a  deposition  and  parol  testimony,  and 
is  within  the  rule  against  weighing  evidence  on  appeaL 

Daub  V.  Van  Lundy,  468,  473  (3). 

70.  Rulinff  on  Motion  to  Set  Aside  Default  Judgment. — Evidence. — 
Sufficiency. — ^Where  it  appeared  from  a  verified  affidavit  to  set 
aside  a  default  Judgment  that  such  Judgment  was  entered  after 
failure  of  affiant's  attorneys  to  comply  with  a  rule  absolute  to 
answer,  a  mere  showing  that  affiant's  attorneys  had  entered  into 
an  agreement  outside  of  court  with  an  attorney  of  the  opposing 
party  granting  further  time  to  comply  with  the  rule,  was  insuf- 
ficient to  show  mistake,  surprise,  inadvertence  or  excusable  neg- 
lect entitling  affiant  to  relief  under  §405  Bums  1914,  §396  R.  S. 
1881.  Daub  y.  Van  Lundy,  468,  474  (5). 

71.  Witnesses. — Credibility.— ^ury  Question. — The  credibility  of 
witnesses  and  the  weight  to  be  given  their  testimony  are  ques- 
tions for  the  Jury,  and  not  for  the  court  on  appeal. 

Patton  v.  Cooper,  Admr.,  664,  666  (1). 

(D)    Habmless  Ebbob. 
See  also  Highways  2. 

72.  Complaint. — Absence  of  Allegations. — ^Where  defendant  in  an 
action  to  recover  i)08session  of  real  estate  alleged  in  his  answer 
that  the  property  involved,  was  situated  in  Marion  county,  Indi- 
ana, he  was  not  deceived  or  misled  by  the  absence  from  the 
complaint  of  an  allegation  specifically  locating  the  property  in 
such  county.  Little  v.  Hoffman,  371,  374  (3). 

73.  Complaint. — Motion  to  Make  More  Specific. — Ruling. — ^Error,  if 
any,  in  overruling  a  motion  to  make  the  complaint  more  definite 
and  certain  was  harmless,  where  the  facts  alleged  were  suffi- 
ciently specific  to  inform  defendant  of  its  theory  and  claim,  and 
the  plea&ng  showed  that  the  facts  desired  were  as  fully  known  to 
him  as  to  plaintHTs,  and  it  appears  firom  the  record  that  defendant 
was  permitted  to  testify  fully  concerning  the  matter  which  he 
asked  to  have  more  definitely  averred. 

McMahan  v.  Terkhom,  501,  504  (1). 

74.  Demurrer. — RuUng  on, — ^The  overruling  of  a  demurrer  to  the 
reply  of  the  plaintiff  holder  of  a  certificate  of  deposit,  assigned  as 
error  on  the  ground  that  the  reply  failed  to  allege  an  unrestricted 
indorsement  by  the  owner,  was  harmless  where  the  record  shows 
that  the  indorsement  was  in  due  form  and  unrestricted. 

Krieg  v.  Palmier  Nat.  Bank,  677,  693  (8). 
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75.  Duplicating  Instructions. — ^Although  the  repetition  of  the  same 
proposition  in  a  number  of  instructions  is  not  good  practice,  it 
will  not  constitute  reversible  error,  where  such  instructions  were 
not  erroneous  and  there  was  nothing  in  the  instructions  or  in  the 
record  to  show  that  appellant  was  harm«d«  since  it  cannot  be 
presumed  in  such  case  that  the  instructions  were  harmfoL 

Miller  y.  Raybum,  564,  566  (2). 

76.  Admission  of  Evidence.— la  an  action  to  enjoin  defendant  from 
using  plaintiif's  telephone  line,  and  to  recover  damages  for  tres- 
pass, even  though  evidence  as  to  what  the  uninterrupted  use  of 
the  telephone  line  would  be  worth  i)er  month  was  incompetent, 
its  admission  was  harmless,  where  no  question  as  to  the  amount 
of  damages  recovered  was  presented  by  the  motion  for  a  new 
trial.  Fisher  v.  Carey,  438,  446  (8). 

77.  Admission  of  Evidence. — ^In  an  action  to  enjoin  defendant  from 
using  plaintiff's  telephone  line,  error,  if  any,  in  the  admission 
of  evidence  as  to  defendant's  general  appearance  on  a  certain 
occasion  whether  he  was  friendly  or  angry,  was  hamdess. 

Fisher  v.  Carey,  438,  446  (9). 

78.  Exclusion  of  Evidence. — ^Error,  if  any,  in  the  exclusion  of  of- 
fered testimony  was  harmless,  where  the  facts  sought  to  be 
elicited  from  the  witnesses  were  specifically  found  by  the  jury 
in  answer  to  special  interrogatories. 

EvansviXle,  etc.,  R.  Co.  v.  Bcoit,  121,  143  (12). 

79.  Instruction. — ^In  an  action  for  injuries  sustained  in  a  fall  on 
an  icy  sidewalk,  where  the  evidence  and  the  jury's  answers  to 
interrogatories  affirmatively  showed  plaintiff's  contributory  neg- 
ligence, error,  if  any,  in  instructions  relating  to  defendant's  duty 
and  its  negligence  with  reference  to  the  removal  of  obstructions 
from  the  sidewalk,  and  its  power  to  enter  upon  private  property 
to  make  repairs,  was  harmless,  and  not  ground  for  reversaL 

Diffenderfer  v.  City  of  JeffersonvUle,  10,  15  (6). 

80.  Instructions  Beyond  Issues. — ^In  an  action  for  damages  to  land 
caused  by  the  obstruction  of  flood  waters  of  a  river,  error  in  the 
instruction  in  reference  to  the  subject  of  surface  water  being 
involved,  which  was  beyond  the  issues,  was  harmless  to  defend- 
ants, where  the  Jury  was  fully  informed  upon  the  question  of 
flood  waters  of  the  main  channel  and  the  answers  to  interrogato- 
ries disclosed  tb&t  the  injury  was,  in  fact,  caused  by  such  waters. 

EvansvUle,  etc.,  R.  Co.  v.  Scott,  121, 147  (16). 

81.  Refusal  of  Instructions. — ^Refusal  of  the  trial  court  to  give  a 
tendered  instruction  to  the  effect  that  the  law  does  not  prescribe 
when  the  Jury  should  answer  the  interrogatories  submitted  to 
them  either  before  or  after  agreeing  upon  the  general  verdict, 
and  that  they  could  be  answered  according  to  the  jury's  desire, 
was  harmless.  EvansviUe,  etc.,  R.  Co.'v.  Scott,  121, 146  (14). 

82.  Instructions. — ^Appellant  cannot  be  heard  to  complain  of  et- 
roxB  in  an  instruction  which  is  fftyorable  to  him. 

PennsylvarUa  Co.  v.  Stalker,  Admr.,  329,  349  (9). 

83.  Instructions. — ^The  giving  of  an  instruction  which  is  open  to 
criticism,  but  the  infirmities  of  which  are  not  of  a  kind  as  would 
likely  be  prejudicial  or  harmful,  is  not  a  ground  for  a  reversal 
in  view  of  |700  Bums  1914,  §658  R.  S.  1881,  inhibiting  reversals 
for  errors  which  are  merely  technical. 

VandaUa  R.  Co.  v.  Stevens,  238,  262  (8). 
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84.  Instructums. — In  an  action  lor  personal  injuries,  error,  if  any, 
in  instructions  because  omitting  any  reference  to  contributory 
negligence  was  harmless,  where  there  was  no  evidence  of  such 
negligence.  EvansvUlef  etc.,  R.  Co.  v.  Hoffman,  571,  575  (3). 

85.  Instructions. — ^Error,  if  any,  in  an  instruction  permitting  the 
jury,  in  determining  questions  of  fact,  to  consider  evidence  not 
bearing  thereon  was  harmless,  where  appellant  failed  to  point 
out  any  evidence  which  could  have  improperly  Influenced  the 
jury  in  their  determination  of  the  questions  covered  by  the 
instruction.  Evansville,  etc.,  B.  Co,  v.  Hoffman,  571,  578  (7). 

86.  Instructions. — Conflict. — ^Any  conflict  between  a  correct  instruc- 
tion and  an  erroneous  one  given  at  appellant's  request,  which 
was  more  favorable  to  it  than  the  law  warrants,  is  harmless. 

Evansville,  etc.,  R.  Co.  v.  Hoffman,  571,  580  (10). 

87.  Lata  of  the  Case. — The  contention  that  a  former  opinion  which 
was  the  law  of  the  case  should  have  been  so  construed  as  to 
permit  a  defendant  to  invoke  the  laws  of  a  foreign  state  as  a 
defense,  is  of  no  avail  where  the  record  shows  that  such  defend- 
ant was  permitted  to  plead,  and  offer  in  evidence,  the  laws  of 
such  state  without  objection,  though  the  finding  was  against  such 
defense.  Krieff  v.  Palm^  Nat.  Bank,  677,  682  (4). 

88.  Sustaining  Motion  for  Peremptory  Instruction. — The  action  of 
the  trial  court  in  sustaining  defendant's  motion  for  a  peremptory 
instruction  does  not  constitute  reversible  error,  since  the  mere 
sustaining  of  the  motion  was  not  harmful  to  plaintiff,  but  the 
substantial  and  available  error,  if  any,  being  in  instructing  the 
jury  to  find  for  the  defendant 

Smith,  Adma.,  v.  Cleveland,  etc.,  R.  Co.,  397,  408  (8). 

(E)     Waives  of  Erbob. 
See  also  8, 28, 38 :  Trial  7. 

89.  Alleged  error  is  waived  by  failure  to  properly  present  it  on 
appeaL  EvansvUle,  etc.,  R.  Co.  v.  Hoffman,  571,  581  (11). 

90.  Briefs. — Evidence. — In  an  appeal  in  an  action  for  possession  of 
real  estate,  where  the  appellant  defendant  failed  to  set  out  in 
his  briefs  the  motion  for  new  trial  or  its  substance,  or  to  show 
that  any  exception  was  taken  to  the  ruling  on  such  motion,  and 
failed  to  set  out  a  condensed  recital  of  the  evidence  or  a  written 
lease,  or  its  substance,  relied  upon  as  a  defense,  the  brief  not 
purx)«rting  to  state  the  substance  of  the  evidence,  but  an- 
nounced only  conclusions  of  counsel  as  to  the  effect  of  the  testi- 
mony of  the  witnesses,  and  failed  to  mention  some  of  the  wit- 
nesses or  to  set  out  any  of  their  testimony,  any  question  depend- 
ing on  a  consideration  of  the  evidence  was  thereby  waived. 

Shay  V.  Coins,  674,  675  (2). 

91.  Failure  to  Reserve  Exception. — Error,  if  any,  in  the  action  of 
the  trial  court  striking  out  certain  interrogatories  to  the  jury 
is  waived,  where  appellant  fails  to  show  that  she  reserved 
any  exception  to  the  court's  ruling  and  the  question  is  not  other- 
wise presented  in  her  brief. 

SnUth,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  408  (7). 

92.  Presenting  Questions. — An  assignment  of  error  that  the  com- 
plaint does  not  state  sufficient  facts  to  constitute  a  cause  of 
action  presents  no  question  for  review,  in  view  of  Acts  1911 
p.  415,  {348  Bums  1914.  Eads  ▼.  Kumiey,  361,  363  (2). 
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93.  Rulin0  on  Demurrer, — Briefs. — ^An  assignment  of  error  that 
the  court  erred  in  overruling  a  demurrer  to  the  complaint  is 
waived  where  the  appellant  fails  to  set  out  in  his  brief  either 
the  complaint  or  the  demurrer,  or  to  state  any  proposition  indi- 
cating wherein  the  complaint  is  insufficient 

Shay  V.  Qoins,  674,  675  (1). 

(F)    SuBSEQUEirr  Appeals. 
See  also  87. 

94.  Law  of  the  Case. — ^An  opinion  on  a  former  appeal  is  the  law 
of  the  case  as  to  all  questions  presented  and  decided. 

Krieg  v.  Palmer  Nat.  Bank,  677,  682  (3). 

APPLICATION— 

Of  payment,  priority,  see  Payment. 

ARCHITECTS— 

Certificates,  conclusiveness,  see  Contraois  2,  3,  5. 

ASSIGNMENTS  OF  ERROR— 

See  Appeal  23-27. 

ATTORNEY'S  FEES. 

Sale  contract,  right  to  recover,  see  Contbactb  7. 

AUTOPSY— 

See  Master  and  Servant  24-27. 

BANKRUPTCY— 

1.  BanJcrupfs  Estate.'^Partition  Proceedings  in  State  Court. — 
Validity. — ^An  action  for  partition  of  the  bankrupt's  lands  insti- 
tuted in  the  state  court  by  the  trustee  in  bankruptcy  against  the 
bankrupt's  wife,  wherein  he  asks  to  have  the  real  estate  sold, 
is  not  void,  even  though  the  federal  court  had  previously  ordered 
a  sale  of  the  bankrupt's  undivided  interest  and  the  wife  is  fully 
protected  in  the  benefits  flowing  to  her  firom  the  partition  pro- 
ceedinss 

HarUn^  Odn.^  v.  American  Trust  Co.,  Trustee,  213,  224  (10). 

2.  Bankrupt's  Estate. — Title  and  Possession  of  Trustee. — ^Under 
the  Bankruptcy  Act,  July  1,  1898,  §70,  f9654  Comp.  Stat.  1916, 
vesting  a  trustee  in  bankruptcy  with  the  title  of  the  bankrupt,  and 
§21  of  the  act,  §9065  Comp.  Stat  1916,  making  a  certified  copy 
of  the  order  approving  the  trustee's  bond  conclusive  evidence  of 
the  vesting  in  him  of  the  bankrupt's  title,  the  trustee  takes  an 
absolute  title  carrying  with  it  the  right  of  possession. 

Harlin,  Gdn.,  v.  Am^erican  Trust  Co.,  Trustee,  213,  221  (3). 

3.  Bankrupt's  Land. — Partition. — Jurisdiction  of  Federal  Court. — 
A  federal  district  court  cannot  authorize  a  trustee  in  bankruptcy 
to  sell  the  wife's  undivided  interest  in  the  bankrupt's  lands,  and 
can,  at  the  most,  only  order  the  sale  of  the  bankrupt's  undi- 
vided Interest. 

HarUn,  Odn.,  v.  American  Trust  Co.,  Trustee,  213,  223  (7). 

4.  Bankrupfs  Lands.-^Truste^s  Right  to  Partition. — ^Under  S1243 
Bums  1914,  §1186  R.  S.  1881,  providing  that  any  person  holding 
lands  as  Joint  tenant,  or  tenant  in  common,  whether  in  his  own 
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right  or  as  executor  or  trustee*  may  compel  partition  thereof,  a 
trustee  iu  bankruptcy,  who  takes  an  absolute  title  to  the  bank- 
rupt's estate,  can  maintain  an  action  for  partition  against  the 
bankrupt's  wife,  who  has  acquired  an  absolute  interest  in  his 
lands  on  the  adjudication  or  bankruptcy. 

Harlkh,  Qdn.,  v.  American  Trust  Co.,  Trustee,  213,  222  (4). 

5.  Bankrupt's  Lands. — PartitUm, — Jurisdiction  of  State  Courts,-^ 
An  action  by  a  trustee  in  bankruptcy  seeking  partition  against  a 
bankrupt's  wife  is  a  controversy  arising  out  of  the  settlement  of 
the  estate  of  a  bankrupt,  as  distinguished  from  a  proceeding 
in  bankruptcy  proper,  so  that  the  state  courts,  and  not  the  dis- 
trict federal  court,  have  jurisdiction  for  the  purpose  of  making 
the  partition. 

Harlfn,  Gdn.,  v.  American  Trust  Co.,  Trustee,  213,  223  (6). 

6.  Bankrupfs  Lands. — Adjudication. — Effect  on  Wife's  Interest. — 
Right  to  Partition. — Although  during  the  life  of  the  husband  the 
wife's  interest  in  his  lands  given  her  by  !f3014,  3029  Bums  1914, 
{§2483,  2491  R.  S.  1881,  is  inchoate  and  does  not  entitle  her  to 
assert  title,  under  g3052  Bums  1914,  |2508  R.  S.  1881,  such  inter- 
est, on  Judicial  sale  of  her  husband's  land,  becomes  absolute  when 
not  directed  by  the  judgment  to  be  sold  or  barred  by  such  sale,  and 
entitles  her  to  partition  as  soon  as  his  title  is  transferred  by, an 
adjudication  to  the  trustee  of  the  husband's  estate  in  bankruptcy, 
and  before  the  trustee  has  made  a  sale. 

Harlin^,  Gdap.,  v.  American  Trust  Co.,  Trustee,  213,  218  (2). 

7.  Complaint  in  Partition. — Sufficiency. — Permission  to  Sue. — In 
an  action  in  partition  by  a  trustee  in  bankruptcy,  the  complaint 
need  not  aver  that  he  had  obtained  permission  from  the  federal 
court  to  bring  the  suit,  since  he  derives  his  right  to  sue  from  the 
Bankruptcy  Act,  July  1,  1896,  §23,  §9607  Comp.  Stat  1916. 

Harlin,  Qdn.,  v.  American  Trust  Co.,  Trustee,  213,  224  (11). 

8.  Conflict  of  Jurisdiction. — State  and  Federal  Courts, — ^A  conflict 
of  state  and  federal  courts  does  not  arise  out  of  the  fact  that, 
prior  to  the  filing  in  the  state  court  of  a  complaint  for  partition 
by  a  trustee  in  bankruptcy  against  the  bankrupt's  wife,  the 
federal  court  had  ordered  the  trustee  to  sell  bankrupt's  undivided 
interest,  the  trustee  having  decided  that  partition  would  be  more 
advantageous  to  the  creditors,  and  that  he  would  not,  therefore, 
pursue  the  order  of  sale  made  by  the  federal  court. 

Harlin,  Odn.,  v.  American  Trust  Co.,  Trustee,  213, 223  (9), 

9.  Conflict  of  Jurisdiction. — State  and  Federal  Courts. — ^Where  the 
jurisdiction  of  a  state  court  is  invoked  in  a  proceeding  which 
involves  a  matter  pertaining  to  the  settlement  of  a  bankrupt's 
estate.  It  should  cautiously  and  In  a  spirit  of  judicial  comity 
and  courtesy  Inquire  whether  to  act  wiU  result  in  a  conflict  of 
the  courts,  and,  if  it  will  not,  the  state  court  should  then  enter- 
tain the  action  and  proceed  to  determine  the  controversy,  but  it 
will  not  be  justlfled  In  arbitrarily  refusing  to  act  merely  because 
a  pleading  bears  on  its  face  a  suggestion  of  a  possible  conflict. 

Harlin,  Qdn.,  v.  American  Trust  Co.,  Trustee,  213,  223  (8). 

id.  Federal  Bankruptcy  Act.—Administration.— Enforcement  of 
State  LofT^.— The  Bankruptcy  Act,  July  1,  1898,  di.  541,  30  Stat 
at  Ia  544,  recognizes,  and  the  federal  courts  in  the  administration 
of  it  enforce  the  laws  of  the  states  affecting  dower,  exemptions, 
the  validity  of  mortgages  and  priorities  of  payment. 

Harlin,  Qdn.,  v.  American  Trust  Co.,  Trustee.  213,  218  (1). 
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Insolvent  Trust  Company.  —  Claims,  —  Priority.  —  QiULrdians^4p 
Funds, — Upon  the  insolvency  of  a  trust  company  organized  under 
§4942  Burns  1914,  Acts  1893  p.  344,  money  received  by  it  in  its 
capacity  as  guardian  is  not  entitled  to  preference  over  claims  of 
general  creditors,  where  it  appears  that  all  money  received  by 
it,  including  that  received  as  guardian,  was  commingled  and 
placed  in  a  common  fund,  so  that  no  amount  received  by  the 
trust  company  as  guardian  could  be  traced,  except  that  it 
became  a  part  of  such  common  fund. 

Waimcright  Trust  Co.  v.  Dulin,  Rec.^  476. 

BASTARDS— 

1.  Appeal. — Review  of  Judgment. — Presumptions. — ^Under  |1027 
Burns  1914,  §992  R.  S.  1881,  relating  to  the  order  for  maintenance 
in  a  bastardy  proceeding  and  providing  that  the  money  shall  be 
paid  to  the  mother,  or,  if  she  be  dead  or  an  improper  person, 
to  such  other  person  as  the  court  may  direct,  and  §1032  Bums 
1914,  §1009  R.  S.  1881,  providing  that  the  death  of  a  bastard 
shall  not  be  cause  for  abatement,  or  bar  to  any  prosecution  for 
bastardy,  the  court  on  appeal  will  not  presume,  to  sustain  a  Judg- 
ment in  a  bastardy  proceeding  in  favor  of  a  third  person,  that 
either  the  mother  or  child  is  dead,  or  that  the  mother  Is  an 
improper  person  to  receive  payments  on  such  Judgment 

Price  V.  State,  ex  reh,  1,  7  (4). 

2.  Judgment. — Conformance  to  Statute. — Necessity. — As  a  bas- 
tardy proceeding  is  statutory,  a  judgment  which  is  plainly  unau- 
thorized by  and  contrary  to  the  statute  is  void. 

Price  V.  State,  ex  rel.,  1,  9  (5). 

3.  Judgment. — Payment. — Use  of  Money. — ^Under  §1026  Bums  1914, 
§991  R.  S.  1881,  providing  that,  if  the  defendant  in  a  bastardy 
proceeding  is  found  to  be  the  father  of  the  child,  or  shall  confess 
the  same,  he  shall  be  adjudged  the  father  and  stand  charged  with 
its  maintenance  and  education,  and  §1027  Bums  1914,  §992  R.  S. 
1881,  providing  that  the  court  shall  make  such  order  as  may  seem 
just  for  securing  the  child's  maintenance  and  education,  by  the 
annual  payment  to  the  mother,  or,  if  she  be  dead  .or  an  improper 
person  to  receive  the  same,  to  such  other  person  as  the  court  may 
direct,  of  such  sums  of  money  as  may  be  adjudged  proper,  the 
only  judgment  authorized  is  one  securing  the  child's  maintenance 
and  education,  and  a  judgment  in  a  bastardy  proeeeding  that  the 
defendant  pay  to  the  clerk  of  the  court,  for  the  use  of  a  doctor, 
for  a  surgical  operation,  a  specified  sum,  is  void. 

Price  V.  State,  ex  rel.,  1,  6,  8  (3). 

BENEFICIARIES— 

See  Insxtbance  11-15. 

Actions  for  wrongful  death,  complaint  sufficiency,  see  Death. 

BILLS  AND  NOTES— 

See  also  Alteration  or  Instruments;  Appeal  74;  Pabtnebship; 
Pledges  ;  Principal  and  Surety. 

1.  Bill  of  Exchange. — Action  Against  Drawer  or  Indorser.— ^Evi- 
dence.— A  hona  fide  holder  for  value  of  a  purported  bill  of 
exchange,  which  does  not  show  to  whom  it  is  payable,  may  main- 
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tain  an  action  thereon  against  the  persons  who  executed  or 
Indorsed  it,  and  under  appropriate  averments  may  show  by 
parol  from  whom  the  consideration  moved,  to  whom  the  instru- 
ment was  delivered  by  the  maker  or  indorser,  and  who  is  in  fact 
the  owner  and  bona  fide  holder,  and  all  facts  attending  the  exe- 
cution and  transfer  of  the  instrument 

Euhhard  v.  First  State  Bank,  etc,  47,  58  (3). 

2.  Bona  Fide  Purchaser. — Verdict, — Special  Interrogatories. — Con^ 
fiict. — In  an  action  by  the  holder  of  a  certificate  of  deposit,  in 
which  the  defense  relied  on  the  fraud  of  a  third  party  in  acquir- 
ing the  certificate  from  the  original  payee  and  the  plaintiff  relied 
on  the  pleading  and  proof  of  facts  which  it  contends  show  it  to 
be  a  Iwna  fide  purchaser,  the  answers  to  special  interrogatories 
are  reviewed  and  held  not  in  conflict  with  the  general  verdict 
for  the  plaintiff.  Krieg  v.  Palmer  Nat.  Bank,  677,  694  (9). 

3.  Certificate  of  Deposit. — NegotiahiUtp. — Certificates  of  deposit 
when  made  in  negotiable  form  are  negotiable,  and  subject  in  gen- 
eral to  the  rules  governing  negotiable  paper. 

Bingham,  Rec,  v.  Newtown  Bank,  266,  268  (1). 

4.  Certificates  of  Deposit. — NegotiaJHlity.  —  Contingencies.  —  The 
fact  that  money  deposited  with  a  bank  was  made  payable  on  the 
return  of  a  certificate  of  deposit  was  not  such  a  contingency  as 
affected  the  negotiable  character  of  the  instrument 

Bingham,  Rec,  v.  Newtown  Bank,  266,  269  (2). 

5.  Certificate  of  Deposit. — Negotiability. — Pktce  of  Payment. — ^An 
Instrument  issued  by  an  Indiana  bank  at  the  top  of  which,  above 
the  name  of  the  bank  appeared  the  words,  "Certificate  of  Deposit,*' 
certifying  that  a  named  company  had  deposited  "in  this  bank'* 
a  specified  sum  of  money,  "payable  to  the  order  of  self,"  and  due 
on  a  certain  date,  "on  the  return  of  this  certificate  properly 
endorsed,"  sufficiently  showed,  as  required  by  the  statute  existing 
in  1912  in  order  that  the  instrument  be  negotiable  that  it  was 
payable  at  an  Indiana  bank,  and  it  was  negotiable  as  an  inland 
bill  of  exchange.     Bingham,  Rec,  v.  Netotown  Bank,  266,  269  (3). 

6.  Certificate  of  Deposit. — Pleading. — Holder  in  Qood  Faith. — ^That  1 
plaintiff  was  a  purchaser  in  good  faith  of  a  certificate  of  deposit, 
negotiable  as  an  inland  bill  of  exchange,  before  maturity,  for 
value  and  without  notice  of  any  defenses  or  claims  in  due  course, 
was  a  sufficient  reply  to  an  answer  alle^g  that  the  certificate 
was  negotiable  without  the  authority  of  the  payee. 

Bingham,  Rec,  v.  Newtown  Bank,  266,  270  (4). 

7.  Certificates  of  Deposit, — Transfer. — Bona  Fide  Purchaser. — lAa- 
bmty. — ^Where  the  owner  of  a  certificate  of  deposit,  nonnegotiable 
under  the  law  merchant,  transferred  it  by  unrestricted  indorse- 
ment to  a  third  person  and  the  third  person,  though  he  acquired 
the  certificate  fraudulently,  transferred  it  to  the  plaintiff  In  due 
course  by  unrestricted  indorsement  for  a  valuable  consideration, 
the  latter  having  no  knowledge  of  prior  equities  or  defenses  and 
relying  on  the  indorsement,  the  legal  title  to  the  certificate  vested 
in  the  plaintiff,  independently  of  its  negotiability  under  the  law 
merchant,  and  the  owner  must  bear  the  loss  and  is  estopped  to 
deny  the  plaintiff's  title,  since  he  placed  it  within  the  power  of 
the  third  person  to  work  the  injury. 

Krieg  v.  Palmer  Nat.  Bank,  677,  685,  692,  693  (7). 

8.  Certificates  of  Deposit. — Transfer  "by  Indorsement. — ^An  assign- 
ment of  a  certificate  of  dei)osit  by  unrestricted  indorsement  and 
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delivery  invests  the  holder  with  the  legal  title  to  the  certificate 
and  confers  the  right  to  recover  thereon,  unless  such  right  ia 
defeated  by  some  equitable  principle  that  may  l^  invoked  by  the 
original  payee  to  defeat  such  recovery. 

Krieg  v.  Palmer  Nat.  Bank,  677,  686  (5). 

9.  Incomplete  Note, — Actions  on. — Issues. — Evidence. — ^In  an  ac- 
tion against  the  maker  and  indorser  of  a  note  from  which  the 
name  of  the  payee  and  the  date -of  execution  had  been  omitted, 
where  the  complaint  alleged  that  the  omissions  were  by  mistake 
of  the  parties  and  the  scrivener  and  that  the  note  was  given  to 
be  used  as  collateral  security,  evidence  showing  the  circum- 
stances und'er  which  the  note  was  signed,  and  the  intention  of 
the  parties  was  admissible. 

Huhhard  v.  First  State  Bank,  etc.,  47,  63  (5). 

10.  Incomplete  Note. — Actions  on. — Suppluing  Omissions. — Evi- 
dence. — ^Though  a  note  is  incomplete  by  reason  of  the  absence 
of  the  name  of  the  payee  and  the  date  of  execution,  it  may 
nevertheless  support  a  valid  obligation,  and  in  a  suit  thereon, 
under  allegations  in  the  complaint  that  the  omissions  were  by 
mutual  mistake  of  the  parties,  the  date  of  execution  could  be 
properly  inquired  into  and  ascertained  from  the  evidence. 

Euhhard  v.  First  State  Bank,  etc.,  47,  59  (4). 

11.  Incomplete  Note. — NegotiaMlity. — Statutes. — A  note,  incom- 
plete by  reason  of  the  omission  of  the  date  of  execution  and  the 
name  of  the  payee,  is  negotiable  under  1(9071,  9072  Bums  1914, 
S 15501,  5602  R.  S.  1881,  so  as  to  vest  the  property  in  an  assignee 
or  bona  flde  holder  for  value. 

Subhard  v.  First  State  Bank,  etc.,  47,  57  (2). 

12.  Incomplete  Note. — NegotiahiHtg. — ^A  note,  incomplete  by  reason 
of  the  omission  therefrom  of  the  date  of  execution  and  the  name 
of  the  payee,  is  not  negotiable  under  the  law  merchant  in  Indiana. 

ffuhbard  V.  First  State  Bank,  etc.,  47,  57  (1). 

13.  Negotiable  Note. — Assignment. — Right  to  Sue. — Statutes. — ^Un- 
^  der  f  §9071,  9072  Bums  1914,  SS5501,,  5502  R.  S.  1881,  providing 
w    that  all  promissory  notes,  bills  of  exchange,  etc.,  signed  by  any 

person  who  promises  to  i)ay  money,  shall  be  negotiable  hy 
indorsement  and  that  the  assignee  may  recover  in  his  own 
name,  where  one  furnished  the  money  intended  to  be  raised 
by  the  use  of  an  incomplete  note,  he  obtained  a  definite  interest 
in  the  note  which  he  could  assign  to  a  bank  for  a  valuable  con- 
sideration, whereby  it  became  the  real  party  in  interest  and 
entitled  to  collect  whatever  was  due  upon  the  obllgaUon. 

Subbard  v.  First  State  Bank,  etc.,  47,  64  (6). 

14.  Promissory  Notes. — Actions. — Defenses. — Fraud. — Burden  of 
Proof. — In  an  action  on  a  promissory  note,  where  defradant 
alleged  that  the  execution  of  the  note  was  procured  by  fraud, 
he  had  the  burden  of  proof  on  that  issue. 

Leslie  y.  Ebner,  Admr^  82,  41  (7). 

15.  Transfer  by  Indorsement. — Defenses. — ^The  nonnegotiabillty  of 
an  instrument  under  the  law  merchant  does  not  affect  its  as- 
signability, nor  defeat  the  transfer  of  the  legal  title  by  indorse- 
ment and  delivery,  though  certain  defenses  are  available  against 
it  that  are  not  available  against  the  holder  of  an  instrument 
negotiable  by  the  law  merchant. 

Krieg  v.  Palmer  Nat.  Bank,  677,  685  (6). 
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BONDS— 

Time  for  filing,  statute,  see  Appeal  14,  18. 
Ck>zi8tniction  bonds,  see  Bkidoes.  • 

BRIDGES— 

1.  Construction. — Bonds, — Materials  Used, — ^A  county,  by  virtue  of 
its  implied  powers,  may  require  a  construction  bond  with  con- 
ditions broader  than  those  required  by  statute ;  hence,  in  an 
action  against  the  contractor  and  his  bondsmen,  a  materialman 
may  recover  for  materials  furnished  and  used  in  the  construction 
of  a  bridge,  if  covered  by  the  bond,  although  they  form  no  part  of 
the  structure.  Guthrie  v.  State,  ex  rel„  631,  634  (2). 

2.  Construction, — Contractor's  Bond, — Action. — Evidence. — Evidence 
establishing  that  the  plaintiff  sold  to  the  defendant,  a  bridge 
contractor,  certain  materials  for  the  construction  of  a  bridge  and 
delivered  the  materials  at  the  bridge,  that  they  were  not  paid 
for,  and  that  the  amount  due  was  found  by  the  court.  Is  suffi- 
cient to  establish  a  prima  facie  case  against  the  contractor  and 
his  bondsmen.  Quthrie  v.  State^  ex  rel,,  631,  634  (1). 

BRIEFS— 

See  Appeal  28-38. 

BROKERS— 

1.  Definition, — A  broker  is  a  negotiator  between  other  parties, 
and  as  such  does  not  act  in  his  own  name. 

Johnson,  Ins,  Comr,,-Y.  Schrepferman,  606,  609  (2). 

2.  Character  of  Acts, — Proof  of  Relation, — Inference, — ^The  char- 
acter of  a  broker's  relation  to  a  given  transaction  may  be  proved 
like  any  other  fact,  either  by  direct  evidence  or  by  the  proof  of 
fkcts  which  warrant  an  inference  as  to  such  relation. 

Johnson,  Ins,  Comr,,  v.  Schrepferman,  606,  610  (3). 

3.  Exchange  of  Real  Estate. — Commission  Contract. — Right  to 
Compensation. — ^Under  a  contract  to  pay  commission,  "for  trad- 
ing my  615  acres  farm"  at  a  certain  place  for  a  garage  in 
another  dty,  the  agent  was*  entitled  to  a  commission  on  the 
exchange  of  such  farm  for  the  garage  mentioned,  although  he 
merely  furnished  the  customer  and  the  owner  closed  the  deal, 
which  included  the  conveyance  of  additional  land  and  making 
various  arrangements  as  to  incumbrances,  without  consulting  the 
agent  (Wellinffer  v.  Crawford  [1911],  48  Ind.  App.  173,  distin- 
guished.) Herr  v.  McConnell,  529,  532  (2). 

4.  Bale  of  Real  Estate. — Commission  Contracts. — Description  of 
Real  Estate. — Sufficiency. — Statute. — A  written  contract,  "I  here- 
by agree  to  pay  ♦  ♦  ♦  for  trading  my  615  acres  farm  at 
Hopkins  Park,  Ills."  sufficiently  described  the  land  to  satisfy  the 
requirements  of  §7463  Bums  1914,  Acts  1913  p.  638,  providing 
that  contracts  for  commissions  for  the  sale  or  exchange  of  real 
estate  shall  not  be  valid  unless  in  writing  and  that  any  general 
reference  to  the  real  estate  sufficient  to  Identify  the  same  shall 
be  deemed  to  be  a  sufficient  description  thereof. 

Herr  v.  McComelh  529,  531  (1). 

BUILDING  CONTRACTS— 

See   CONTBACTS. 
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CANCELLATION  OP  INSTRUMENTS— 

1.  Deed, — Improvident  Conveyance  of  Property. — Evidence. — ^In  an 
action  to  cancel  a  deed  for  fraud  and  nndue  influence,  where  the 
complaint  contains  allegations  sufficient  to  present  the  issue  that 
the  conveyance  was  without  consideration  and  improvident,  plain- 
tiff was  entitled  to  prove  tide  cost  of  the  reasonable  care,  atten- 
tion and  maintenance  required  by  her,  and  the  amount  of  her 
annual  income.  Keller  v.  Cox,  381,  392  (11). 

2.  Deed, — Issues, — Proof,'-^Pleading  Distinct  Grounds  of  Belief, — 
In  an  action  to  set  aside  a  deed  for  fraud  and  undue  influence, 
allegations  in  the  complaint  that  the  conveyance  was  without 
consideration  and  improvident,  whether  viewed  as  related  to  the 
charge  of  fraud  or  undue  influence,  or  as  stating  a  separate 
ground  of  recovery,  presented  issuable  facts  which  plaintiff  had 
a  right  to  prove  by  competent  evidence,  since  under  the  Code  a 
plaintiff  may  in  a  single  paragraph  aver  all  the  facts  relating  to 
the  transaction  in  controversy  and  may  recover  on  proof  of 
such  iwrt  of  the  facts  averred  as  constitute  a  ground  of  recovery, 
though  the  complaint  may  also  charge  other  facts,  not  proved, 
which  if  proved  would  likewise  authorize  a  recovery. 

Keller  v.  Cox,  381,  387  (8). 

CARRIERS— 

See  also  Rahjkoads;  Street  Railboads. 

1.  Carriage  of  Passengers. — Complaint, — Sufficiency. — ReHation  of 
Carrier  and  Passenger. — In  an  action  against  a  railroad  for  per- 
sonal injuries  sustained  by  plaintiff  while  riding  on  a  miner's 
train,  a  complaint  alleging  that  "plaintiff  took  passage  on  one 
of  defendant's  said  passenger  trains  upon  said  railroad,  to  be 
carried"  to  a  certain  city,  is  sufficient  as  against  a  demurrer 
on  the  ground  that  it  did  not  show  that  plaintiff  was  a  passenger 
and  such  allegation  is  strengthened  rather  than  weakened  by  a 
further  averment  that  plaintiff  was  required  to  pay  only  |1.50 
a  month  for  passage. 

Vandalia  R.  Co.  v.  Stevens,  238,  241  (1). 

2r^Carriage  of  Passengers. — Common  Carrier. — Limitation  of  Lkh 
hUity  hy  Contract. — ^Where  a  railroad  company  ran  a  branch 
line  from  its  main  line  to  a  coal  mine  and  operated  thereon 
regular  passenger  and  freight  trains,  and  the  owners  of  the 
mine  contracted  with  the  railroad  for  exclusive  daily  carriage  of 
the  miners  to  and  from  work,  they  in  turn  agreeing  with  the 
mine  owner  that  he  could  deduct  $1.50  per  month  from  their 
wages  for  such  transportation,  which  was  under  the  entire  con- 
trol of  the  railroad,  the  railroad  was  a  common  carrier  of  i>as- 
sengers,  and  not  a  private  carrier,  so  that  it  could  not  by  contract 
limit  its  liability  as  a  common  carrier. 

Vandalia  R.  Co.  v.  Stevens,  238,  257,  261  (6). 

3.  Collisions, — Negligence. — Sufficiency  of  Evidence. — ^In  an  action 
for  injuries  sustained  by  a  passenger  in  a  collision  between  a 
street  car  and  a  runaway  team,  the  evidence  is  reviewed  and 
held  sufficient  to  sustain  a  verdict  against  the  carrier  and  the 
owner  of  the  team  for  concurrent  negligence  resulting  in  the 
injury.        Fort  Wayne,  etc.,  Traction  Co.  v.  Parish,  597,  604  (5). 

4.  Duty  to  Passengers.— Degree  of  Care.— Sudden  PeriL-^ury 
Question,— VThev^  the  motorman  of  a  street  car  driving  slowly 
upon  a  crossing  saw  a  ruflaway  team  suddenly  bearing  down 
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upon  the  car,  he  is  responsible  only  for  such  degree  of  care  that 
an  ordinarily  prudent  person  would  have  exercised  under  the 
circumstances;  and  whether  the  motorman  was  guilty  of  neg- 
ligence in  stopping  the  car  on  the  crossing,  a  passenger  having 
been  injured  by  the  collii^on,  was  a  question  of  t&ct  for  the  Jury 
to  determine  under  proper '  instructions. 

Fart  Wayne,  etc..  Traction  Co,  v.  Parish,  597,  604  (4). 

5.  Negligence. — Liability. — Limiting  lyy  Contract. — ^Except  in  cases 
where  a  passenger  is  riding  on  a  gratuitous  pass,  a  common  car- 
rier of  passengers  "^cannot,  by  its  contract,  relieve  itself  from 
liability  for  its  own  negligence. 

Vwndalia  R.  Co.  v.  Stevens,  238,  260  (7). 

6.  Negligence. — Contracts  Limiting  Lialnlity. — Force  and  Effect, — 
Although  a  common  carrier  cannot  limit  its  common-law  liability 
by  any  general  notice,  it  may,  by  special  contract  with  the  ship- 
per, limit  its  liability  as  insurer,  but  in  so  ftir  as  the  special 
contract  attempts  to  exonerate  it  from  any  loss  to  which  its  own 
fault  or  negligence  has  contributed,  it  will  be  treated  as  against 
public  policy  and  void. 

Vandalia  R.  Co.  v.  Stevens,  238,  252  (3). 

7.  Liability. — Limiting  by  Special  Contract. — ^A  common  carrier 
cannot,  by  words  of  its  contract,  convert  itself  into  a  private 
carrier,  where  the  transportation  undertaken  and  the  duties  and 
responsibilities  incident  thereto  are  such  as  are  ordinarily  inci- 
dent to  a  common  carrier,  but  whether  in  a  particular  case  the 
common  carrier  should  be  treated  as  a  private  carrier,  does  not 
necessarily  depend  on  whether  a  special  contract  was  entered 
into  for  the  carriage,  nor  upon  the  wording  or  provisions  of  the 
contract,  but  rather  upon  the  nature  and  character  of  the  car- 
riage or  transportation  contracted  for,  and  whether  the  duties  and 
obligations  flowing  therefrom  are  those  which  the  carrier  owed 
to  the  individual  contractor,  as  a  common  carrier  or  only  those 
which  it  could  be  required  to  perform  as  a  private  carrier. 

Vandalia  R.  Co.  v.  Stevens,  238,  256  (5). 

8.  Statute.'-^cope.— Section  5271  Bums  1914,  §3925  R.  S.  1881, 
prescribing  the  duty  of  railroads  as  to  running  trains,  etc.,  and 
making  such  companies  common  carriers,  does  not  contemplate 
that  every  carriage  of  passengers  and  goods  undertaken  by  them 
under  special  contracts,  and  different  from  that  undertaken  by, 
and  required  of,  such  companies,  shall  be  treated  as  common, 
rather  than  private  carriage. 

Vandalia  R.  Co.  v.  Stevens,  238,  253  (4). 

9.  Street  Railtoays. — Negligence. — Concurring  Causes. — A  com- 
plaint alleging  that  the  defendant  street  railway  company  stopped 
its  car  within  the  intersection  of  a  street,  negligently  permitting 
it  to  remain  on  the  crossing,  which  was  not  a  regular  stopping 
place,  and  that,  while  the  car  was  standing  in  such  position,  a 
runaway  team  collided  with  It,  injuring  the  plaintiff,  who  was  a 
passenger  on  the  car,  that  the  owner  of  the  team,  another 
defendant,  knowingly  allowed  a  spirited  team  to  be  hitched  to 
the  wagon,  that  the  tongue  of  the  wagon  was  so  defective  that 
it  was  certain  to  break  and  cause  the  wagon  to  run  against  the 
team,  and  that  the  tongue  did  break  causing  the  team  to  run 
away,  was  sufficient  to  charge  each  of  the  defendants  with  con- 
curring negligence. 

Fort  Wayne,  etc,  TracHon  Co.  v.  Parish,  597,  600,  601  (2), 
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10.  Street  Railroads, — Passengers, — Care  Required, — K  street  rail- 
way company  owes  a  passenger  on  one  of  its  cars  the  duty  of 
exercising  the  highest  degree  of  care  practicable. 

Fort  Wayne,  etc..  Traction  Co,  v.  Parish,  597,  600  (1). 

CASES— 

Cited,  see  p.  yl. 

Reported,  see  p.  lU. 

Distinguished,  see  Bbokebs  3 ;  Executors  and  Aoministbatobs  1 ; 
Master  and  Servant  29. 

CERTIFICATES  OP  DEPOSIT— 

Negotiability,  see  Bills  and  Notes  4-8. 

CERTIPICATION— 

Of  record,  see  Appeal  16. 

CERTIORARI— 

Writ  of,  see  Appeal  43. 

CHATTEL  MORTGAGES— 

1.  Failure  to  Record  in  Time, — Transfer  of  Property, — Estoppel. — 
In  an  action  by  the  assignee  of  a  chattel  mortgage  against  the 
purchaser  of  the  mortgaged  property,  a  complaint  alleging  that, 
although  the  mortgage  was  not  recorded  within  ten  days,  it  was 
recorded,  unreleased  and  unsatisfied  at  the  time  of  the  purchase 
and  that  the  defendant  recognized  its  validity  by  taking  Into  con- 
sideration the  amount  secured  by  It  as  a  part  of  the  purchase 
price,  was  sufficient  to  overcome  the  rule  that  a  chattel  mortgage 
not  recorded  as  required  by  {7472  Bums  1914,  Acts  1897  p.  240, 
Is  prima  facie  void  as  to  third  parties,  with  or  without  notice; 
since,  under  such  a  showing,  the  defendant  purchaser  was 
estopped  to  deny  the  validity  of  the  mortgage,  and  the  property 
became  the  primary  fund  for  the  payment  of  the  debt. 

Qaumer  v.  Register  Publishing  Co,,  658,  660,  661,  663  (1). 

2.  Recording. — Time, — Validity  as  to  Assignee. — ^A  chattel  mort- 
gage not  recorded  within  ten  days,  as  required  by  {7472  Bums 
1914,  Acts  1897  p.  240,  being  valid  as  between  the  parties,  is  valid 
as  between  the  mortgagor  and  an  assignee  of  the  mortgage. 

Gaumer  v.  Register  Publishing  Co,,  658,  660  (2). 

CITIES— 

See  Municipal  Corporations. 

COLLATERAL  ATTACK— 

See  Appeal  24 ;  Highways  3,  5. 

COLLATERAL  SECURITY— 

See  Pledges. 

COLLISIONS— 

See  Carriers  8 ;  Rahaoads  ;  Street  Railroads. 
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COMMERCE— 

Interstate  Commerce.— Injuries  to  Servant. — Federal  Employers' 
lAaliUty  Act, — As9wn/ption  of  Risk. — ^In  all  actions  for  persoral 
injuries  goyemed  by  the  federal  Employers'  Liability  Act  of  1908, 
f8657  et  seq.  Comp.  Stat.  1918,  35  Stat,  at  L.  65,  all  state  laws 
upon  the  subject  are  superseded,  and  the  defense  of  assumption 
of  risk  is  abrogated  In  certain  cases. 

PemKsylvania  Co.  v.  Stalker,  Admr.,  329,  336  (1). 

COMMISSION-' 

Contract,  right  to  compensation,  see  Bbokebs  3,  4. 

COMMISSIONERS-- 

See  Bridges  ;  Dbains  ;  Highways. 

CONCLUSIONS— 

Construction,  statute,  see  Pleading  3. 
Of  law,  exception,  effect,  see  Trial  27.     - 

CONCURRING  CAUSE— 

Liability,  see  Cabbiebs  9;  Negligence. 

CONDEMNATION— 

See  Eminent  Domain  2,  3. 

CONDUCT— 

Estoppel  by,  see  Estoppel. 

CONSIDERATION— 

Conveyance  wicnout  consideration,  effect  as  between  grantor  and 
grantee,  see  Deeds  13. 

CONSTRUCTION— 

See  Contracts  4 ;  Deeds  1-3 ;  Mechanics*  Liens  1 ;  Pleading  1 ; 
Sales  1, 2 ;  Statutes  ;  Wills. 

CONSTRUCTIVE  FRAUD— 

Improvident  conveyance,  equitable  relief,  see  Deeds  14,  15. 

CONTRACTORS— 

See  Contracts. 

CONTRACTS— 

See  also  Adoption;  Alteration  of  Instruments;  Appeal  29; 
Brokers  3 ;  Carriers  2,  5-7 ;  CHATngCi  Mortgages  ;  Corporations  ; 
Deeds;  Fraud;  Frauds,  Statute  of;  Insurance;  Payment; 
Pledges  ;  Sales. 

1.  BuUdinff  Contracts. — Waiver  of  Provision. — Question  of  Fact. — 
Though  the  provision  of  a  building  contract  requiring  a  written 
demand  for  an  extension  of  time  because  of  delay  of  the  owner, 
etc.,  may  be  waived,  whether  there  has  been  such  a  waiver  is  a 
question  of  fact  W acker  v.  Essex,  684,  593  (4). 

2.  Building  Contracts. — Architecfs  Certificates. — Conclusiveness. — 
Under  a  contract  which  provided  that  the  contractor  was  to 
be  paid  in  monthly  payments,  as  the  work  progressed,  eighty-five 
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per  cent,  of  the  contract  price,  the  remaining  fifteen  per  cent,  to 
be  paid  thirty  days  after  the  work  had  been  "folly  completed 
and  accepted  by  the  owner  in  writing/'  the  architect's  certificates 
as  to  the  final  amount  due  and  as  to  ''extras,*'  each  certificate 
reciting  that  it  was  not  to  be  considered  as  an  acceptance,  but 
only  as  an  expression  of  the  architect's  opinion,  were  not  con- 
clusive on  the  owner.  Wacker  v.  Esaem^  584, 590  (2). 

3.  Building  Contracts, — Performance, — ArcMtecVs  Certificates, — 
Conclusiveness. — ^An  architect  must  act  within  the  scope  of  his 
authority  in  order  to  bind  the  owner  by  certificates  as  to  the 
amount  due  for  labor  and  materials. 

Wacker  v.  Essex,  584,  590  (1). 

4.  Buttdinff  Contracts. — Construction. — Extension  of  Time  for 
Owner's  Delay. — Necessity  of  Written  Claim. — ^Where  a  building 
contract  provided  that,  should  the  contractor  be  delayed  in  the 
prosecution  or  completion  of  the  work  by  the  act  or  neglect  of 
the  owner,  architect,  or -other  contractor,  the  time  for  completion 
should  be  extended  for  a  period  equal  to  the  time  lost,  but  that 
no  allowance  for  additional  time  should  be  granted  unless  a  claim 
therefor  in  writing  should  be  presented  to  the  architect,  and  there 
was  delay  by  the  owners  in  clearing  the  site  for  the  building,  the 
contractor  was  not  entitled  to  additional  time  where  he  made  no 
written  claim  to  the  architect  for  an  extension  as  provided  in 
the  contract,  but  merely  wrote  him  a  number  of  letters  complain- 
ing of  the  delay.  Wm.  P.  Jungclaus  Co,  v.  Ratti,  84, 91  (5) . 

5.  Building  Contracts. — Payments  to  Contractor. — Certificate  of 
Architect. — ^Under  a  building  contract  providing  that  the  sum  to 
be  paid  for  material  and  work  was  to  be  paid  by  the  owner  to 
the  contractor  only  upon  certificate  of  the  architect,  and  that  all 
payments  should  be  due  when  the  certificates  were  issued,  except 
in  case  of  arbitrary  or  fraudulent  refusal  or  failure  of  the  archi- 
tect to  issue  a  certificate  for  final  payment,  such  payment  was 
not  due  until  a  certificate  therefor  had  been  issued  by  the 
architect  Wm.  P.  Jungcla^is  Co.  v.  Ratti,  84,  96  (7). 

6.  Construction, — Extensions  of  Time  for  Owner's  Delay. — Arvhi- 
tecVs  Authority  to  Waive  Claim, — ^A  provision  in  a  bidlding  con- 
tract stipulating  that  the  architect  could  allow  an  extension  of 
time  for  the  completion  of  the  work  only  in  event  a  written 
request  therefor  was  filed  with  him  by  the  contractor  was  for 
the  benefit  of  the  owner  as  well  as  the  contractor,  and  the  archi- 
tect had  no  power  to  waive  the  filing  of  such  claim  in  writing. 

Wm,  P.  Jungclaus  Co.  v.  Ratti,  84,  94  (6). 

7.  Sales  Contracts. — Attomey^s  Fees, — Right  to  Recover, — ^Where 
grain  was  sold  under  a  written  contract  upon  which  was  indorsed 
a  receipt  for  advancements  providing  for  attorney's  fees,  but  the 
parties  subsequently  entered  into  a  verbal  agreement  concerning 
the  sale  of  grain  which  did  not  provide  for  attorney's  fees,  and 
the  receipt  was  satisfied  by  subsequent  transactions,  the  holder 
could  not  recover  attorney's  fees,  though  the  maker  still  owed 
him  money  on  the  account. 

Bom  V.  Union  Elevator  Co.,  97,  103  (2). 

CONVEYANCES— 

Deeds,  fraud,  evidence,  see  Cancellation  op  Instruments. 
By  corporations,  authority,  sufficiency,  see  Cobforations  1-3. 
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CORPORATIONS— 

See  also  MuNiciPAii  Cobporations. 

1.  Conveyances, — Authority  of  President. — ^The  president  of  a  cor- 
poration merely  by  virtue  of  his  office  is  not  authorized  or  does 
not  have  the  power  to  execute  a  deed  on  behalf  of  the  cor- 
poration. Bickhart  v.  Henry,  493,  499   (2). 

2.  Conveyances, — Authority  of  President, — Presumptions, — Where 
a  deed  naming  a  corporation  as  grantor  was  signed  by  its  presi- 
dent, who  affixed  the  corporate  seal,  and  there  was  nothing  to 
indicate  that  the  president  had  proceeded  without  authority,  it 
will1)e  presumed  that  he  had  authority  to  execute  the  deed,  in 
view  of  §4046  Bums  1914,  §3002  R.  S.  1881,  providing  that  cor- 
porations may  elect  all  necessary  officers  and  define  their  duties, 
and  since  there  is  no  statute  making  it  the  specific  duty  of  any 
certain  officer  to  execute  conveyances  in  behalf  of  a  corporation. 

Bickhart  v.  Henry,  493,  499  (3). 

3.  Conveyances, — Form  and  Sufficiency. — Signing. — ^A  warranty 
deed  naming  a  corporation  as  grantor  and  reciting  that  the 
corporation,  ''by  its  president,*'  naming  him,  ''has  hereunto  set 
its  hand  and  seal"  and  signed  by  "O.  S.  C,  President,"  is  the 
deed  of  the  corporation,  and,  though  it  would  have  been  tech- 
nically correct  to  have  signed  the  name  of  the  corporation  "by" 
the  proper  officer,  this  was  not  necessary  to  make  the  convey- 
ance effective.  Bickhart  v.  Henry,  493,  496  (1). 

4.  Stock  Subscriptions, — Collateral  Agreements. — Effect. — ^An  agree- 
ment made  by  one  selling  shares  of  cori)orate  stock  that,  if  the 
notes  given  for  the  stock  were  paid  out  of  the  first  dividends 
declared  and  that  dividends  declared  on  the  stock  of  the  com- 
pany's financial  agent  might  be  appropriated  for  that  purpose, 
did  not  amount  to  an  agreement  that  the  notes  should  be  treated 
as  a  mere  loan  of  the  maker's  credit,  and  that  they  should  be 
required  to  be  paid  only  from  dividends. 

Leslie  v.  Ebner,  Admr.,  32,  40  (6). 

5.  Stock  SuhscriptUms. — Fraud. — Evidence. — Sufficiency. — In  an 
action  on  promissory  notes  given  in  payment  of  a  stock  subscrip- 
tion in  a  mining  company  where  defendant  alleged  that  the 
execution  of  the  notes  was  procured  by  fraudulent  representa- 
tions by  the  corporation's  financial  agent  that  the  company  owned 
valuable  mining  properties  in  Mexico,  evidence  showing  that 
at  the  time  the  notes  were  executed  the  company  had  acquired 
valuable  mining  properties  in  Mexico  and  that  it  thereafter 
extended  its  holdings  until*  it  owned  five  mines,  that  it  had,  under 
the  supervision  of  its  engineers,  constructed  substantial  build- 
ings, installed  machinery,,  had  done  considerable  work  at  a  large 
expense  in  developing  the  mines,  and  partially  completed  a  wagon 
road  to  a  railroad  connection  twenty  miles  away,  that  the  mines 
had  actually  produced  a  large  amount  of  ore  bearing  gold,  silver, 
iron  and  copper  in  paying  quantities,  and  that,  until  the  com- 
pany was  forced  to  suspend  operations  because  of  a  civU  war  in 
Mexico,  its  property  was  of  the  value  of  several  million  dollars, 
is  insufficient  to  show  that  the  representations  alleged  were  false 
and  fraudulent.  LesUe  v.  Elmer,  Admr.,  32,  41  (8). 

COSTS— 

Moot  question,  determination  of  costs,  see  Afpeaij  3. 

Judgment  for,  effect  on  appeal,  see  Appeal  5,  6. 

In  actions  by  administrator,  how  paid,  see  Executobs  and  Adminis- 

TRATOBS  1,  3. 
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COUNTIES— 

See  Bsidgeb;  Dbains;  Highways. 

COURTS— 

See  Apfeai«  ;  Justices  of  the  Peace  ;  Trial. 

State  and  federal,  partition  of  bankrupt's  estate,  Jurisdiction,  see 

BAIfXBUPTCY. 

Power,  in  divorce  action,  see  Diyobce  5. 

CREDITORS— 

See  Bahkbuftot  8 ;  Banks  and  Banking  ;  Subbogation  5. 

CROSS-EXAMINATION— 

See  Witnesses  2. 

CROSSINGS— 
See  Raujioads. 

CUSTOMS— 

Instruction  ignoring  custom,  effect,  see  Stbeet  Railboads  4. 

DAMAGES— 

See  Death;  Eminent  Domain/  Highways  2;  Railboads;  Street 
Railroads;  Telegraphs  and  Telephones;  Watebs  and  Water- 

OOUBSES. 

DANGEROUS  MACHINERY— 

Guarding,  statute,  see  Masteb  and  Sebvant,  2,  4-6. 

DEATH— 

See  also  Appeal  51;  Ezecutobs  and  Adminisiiiatobs  3;  Master 
AND  Sebvant  15. 

1.  Wrongful. — ActUm9, — Compla4wi, — AUegaiions  o«  to  Beneflcia^ 
riea.—Statute.—ln  an  action  under  §285  Bums  1014,  Acts  1899 
p.  405,  brought  for  the  benefit  of  dependent  next  of  kin,  it  is  only 
necessary  to  allege  such  facts  on  that  subject  as  will  show  that 
some  one  or  more  of  such  beneficiaries  exist. 

Bmith,  Admx.^  v.  Cleveland,  etc^  R.  Co,,  397,  411  (15). 

2.  Wrongful. — Actions. — Complaint. — Naming  Improper  Beneflcia- 
ries. — Statute. — In  an  action  for  wrongful  death  imder  f28;l 
Bums  1014,  Acts  1800  p.  405,  the  fact  that  certain  persons  are 
named  in  the  complaint  as  next  of  kin  who  are  not  such  within 
the  meaning  of  tfie  statute  does  not  deprive  an  administrator 
of  his  right  to  maintain  the  action  for  the  benefit  of  those  who 
are  proper  beneficiaries. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  307,  411  (13). 

3.  Wrongful. — Actiona. — Defenses. — Statute. — In  an  action  for 
wrongful  death  under  §285  Burns  1014,  Acts  1800  p.  405,  if  next 
of  kin  are  named  or  proved  who  are  not  beneficiaries  within  the 
meaning  of  the  statute,  and  the  damages  of  such  alleged  bene- 
ficiaries are  greater  than  the  damages  of  the  real  beneficiaries, 
the  existence  of  the  latter  and  the  amount  of  damages  sustained 
by  them  is  a  proper  matter  of  defense. 

Smith,  Admw.,  v.  CleveUmd,  etc.,  R.  Co.,  307,  412  (17). 
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4.  Wrongful. — Actions. — Parties. — Statute. — In  an  action  for  wrong- 
ful death  imder  §285  Bums  1914,  Acts  1880  p.  406,  though  the 
damages  inure  to  the  exclusive  benefit  of  the  widow,  children  and 
next  of  kin,  they  have  no  right  to  be  imrties,  and  cannot  com- 
promise or  control  the  action. 

Smith,  Adma.,  v.  Cleveland,  etc.,  R.  Co.,  397,  411  (14). 

5.  Wrongful. — Actions. — Damages. — Distribution. — Statute. — In  an 
action  for  wrongful  death  under  1285  Burns  1914,  Acts  1899 
p.  405,  if  beneficiaries  are  named  in  the  complaint,  or  proof 
thereof  is  made  under  a  complaint  In  general  terms,  distribution 
of  the  recovery  is  not  limited  to  the  i)ersons  actually  entitled  to 
receive  the  same  under  the  statute,  even  to  the  exclusion  of  the 
persons  so  named  or  proved ;  such  questions  being  for  the  deter- 
mination of  the  court  having  probate  jurisdiction. 

Smith,  Admar.,  v.  Cleveland,  etc.,  R.  Co.,  397,  412  (18). 

6.  Wrongful. — Actions. — Damages. — Evidence. — ^In  an  action  for 
wrongful  death,  evidence  that  decedent  was  an  industrious,  suc- 
cessful and  experienced  farmer  was  admissible  as  bearing  on 
the  damages  to  decedent's  next  of  kin,  part  of  whom  lived  with 
him  on  a  farm  owned  jointly  by  them. 

Smith,  Admof.,  v.  Cleveland,  etc,  R,  Co.,  397,  420  (33). 

7.  Wrongful. — Actions. — Directed  Verdict. —  Evidence.  —  Contrihu^ 
tory  Negligence. — ^Where  one  rightfully  on  the  premises  of  a  rail- 
road was  killed  at  its  station,  mere  absence  of  evidence  of  the 
exercise  of  reasonable  care  by  decedent  would  not  authorize  a 
directed  verdict  for  the  railroad  hi  an  action  for  the  death,  but 
only  such  affirmative  evidence  as  would  impel  but  one  inference — 
that  of  contributory  negligence  when  considered  by  reasonable 
minds.      Smith,  Adma.,  v.  CleveUmd,  etc.,  R,  Co.,  397,  418  (29). 

8.  Wrongful.^— Actions. — Beneficiaries. — Proof. — ^Where,  in  an  ac- 
tion for  wrongful  death  under  1285  Burns  1914,  Acts  1899  p.  405, 
the  complaint  named  three  aunts  of  decedent  as  the  nearest  of 
kin  who  were  dependent  upon  him  for  support,  proof  of  the 
nonexistence  of  grandchildren  or  other  next  of  kin  was  not  neces- 
sary to  a  recovery. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  413  (19). 

9.  Wrongful. — Actions. — Existence  of  Beneficiary. — Allegation  and 
Proof. — Statute. — In  an  action  for  wrongful  death  imder  $285 
Bums  1914,  Acts  1899  p.  405,  it  is  unnecessary  to  name  in  the 
complaint  the  persons  entitled  to  the  damages,  it  being  sufficient 
to  allege  and  prove  the^  existence  of  such  persons. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  411  (11). 

10.  Wrongful. — Actions. — Existence  of  Beneficiary. — Allegation  and 
Proof. — Statute. — ^Damages  recovered  under  §285  Bums  1914, 
Acts  1899  p.  405,  giving  a  right  of  action  for  wrongful  death, 
inures  to  the  exclusive  benefit  of  the  widow  or  widower,  and 
children,  if  any,  or  next  of  kin,  and  If  no  such  persons  exist,  the 
action  cannot  be  maintained,  so  that  the  existence  of  some  such 
beneficiary  must  be  alleged  and  proved. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  410  (10). 

11.  Wrongful. — Actions. — Failure  to  Name  Beneficiaries  in  the 
Complaint. — Distribution  of  Damages. — In  an  action  for  wrong- 
ful death  under  §285  Bums  1914,  Acts  1899  p.  405,  the  failure 
to  name  in  the  complaint  certain  persons  whoi  are  entitled  to 
share  in  the  damages  does  not  prevent  them  from  participating 
in  the  distribution. 

Smith,  Adma.,  v.  Cleveland,  etc.,  R.  Co.,  397,  411  (12). 
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12.  Wrongful, — Actions. — IdenMy  of  Beneficiaries. — Pleading. — ^In 
an  action  for  wrongful  death  under  §285  Bums  1914,  Acts  1899 
p.  405,  the  identity  of  the  beneficiaries  only  becomes  important 
in  determining  the  amount  of  damages,  but  such  proof  can  be 
made  under  allegations  of  their  existence  made  in  general  terms. 

Smith,  Admit.,  v.  Cleveland,  etc.,  R.  Co.,  397,  412  (16). 

13.  Wrongful. — Contributory  Negligence. — Statutes. — In  an  action 
for  wrongful  death  under  §285  Bums  1914,  Acts  1899  p.  405, 
it  is  not  necessary  for  plaintiff  to  allege  or  prove  want  of  con- 
tributory negligence  on  the  part  of  decedent,  since  contributory 
negligence  in  such  an  action  is  made  a  matter  of  defense  by 
the  provisions  of  §362  Bums  1914,  Acts  1899  p.  58. 

Smith,  Admof.,  v.  Cleveland,  etc.,  R.  Co.,  397,  417  (26). 

14.  Wrongful, — Contributory  Negligence. — Jury  Question. — Direct- 
ing Verdict. — ^As  a  rule,  In  actions  for  wrongful  death,  decedent's 
contributory  negligence  is  a  question  for  the  Jury,  and  only 
becomes  a  question  of  law  for  the  court  when  the  circumstances 
are  such  that  but  one  inference  can  be  drawn  by  reasonable 
minds  with  reference  to  decedent's  conduct  upon  the  particular 
occasion,  and  if  there  is  evidence  indicating  contributory  negli- 
gence, regardless  of  its  weight  and  character,  the  court  is  not 
Justified  in  directing  a  verdict  against  plaintiff  if  there  is  evidence 
to  the  contrary,  though  such  evidence  is  apparently  overborne 
by  other  evidence  more  convincing. 

Smith,  Admx.,  v.  Cleveland,  etc,  R.  Co.,  397,  417  (27). 

15.  Measure  of  Damages. — ^In  an  action  for  wrongful  death,  an 
instruction  that  damages  to  the  widow  for  the  loss  of  her  husband 
should  be  such  as  would  compensate  for  the  pecuniary  loss  sus- 
tained, taking  into  consideration  the  deceased's  age,  health  and 
expectEincy  of  life,  and  his  earning  capacity,  was  proper. 

Indianapolis  Traction,  etc.,  Co.  v.  Lee,  Exrx.,  105,  114  (5). 

DECEDENTS— 

Estates,  see  Executobs  and  Administratobb. 
Transactions  with,  evidence,  see  Wili.s  1,  3. 

DECLARATIONS— 

Authority  of  agent,  proof,  see  Principal  and  Agent  1. 

DEEDS^ 

See  also  Cancellation  of  Instruments  ;  Cobfobations  1-3 ;  Fraud  ; 
QuxETiNQ  Title. 

1.  Construction. — WUls. — Reservation  of  Life  Estate. — A  recital 
reserving  to  the  grantor,  in  an  instrument  in  the  form  of  a  deed, 
the  possession  and  control  of  lands  during  his  lifetime  amountii 
to  a  reservation  of  a  life  estate,  and  does  not  characterize  the 
instrument  as  testamentary. 

Kokomo  Trust  Co.  v.  Hiller,  611,  620  (3). 

2.  ConstructUm.^Wills. — Vesting  of  Interest,—An  instrument  hav- 
ing all  the  formalities  of  a  deed  will  be  construed  as  such,  and 
not  as  a  will,  where  it  appears  therefrom  that  the  maker  intended 
to  convey  any  interest  whatever  to  vest  on  its  execution. 

Kokomo  Trust  Co.  v.  HUler,  611,  618  (1). 
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3.  Construction.— ^Reservation  of  Life  Estate. — Defeasible  Fee. — 
An  instrument  in  the  form  of  a  deed,  which,  after  reserving  a 
life  estate  to  the  grantor,  reserved  to  the  grantor  the  right  to 
sell  and  convey  the  land  during  his  lifetime,  and  provided  that  at 
his  death  the  conveyance  should  be  in  full  force  and  effect  if  he 
should  die  seized  of  the  land,  granted  a  present  estate  in  fee, 
subject  to  a  life  estate,  defeasible  by  reason  of  the  reserved 
power,  but  which  ripened  into  an .  indefeasible  fee  by  the  non- 
exeidse  of  the  power.     Kokomo  Trust  Co.  v.  HUlert  611,  622  (4). 

4.  Delivery. — Peremptory  Instruction. — Inference. — In  an  action 
to  quiet  title,  in  which,  under  the  particular  circumstances,  it 
devolved  upon  the  plaintiffs,  who  claimed  under  a  will,  to  estab- 
lish the  invalidity  of  deeds  under  which  the  defendants  claimed 
title,  the  validity  of  the  deeds  depending  on  the  sufficiency  of 
the  delivery  thereof,  there  was  no  error  in  giving  a  peremptory 
instruction  for  the  defendants,  in  view  of  proof  of  undisputed 
facts  which  were  reasonably  susceptible  only  of  the  inference 
that  the  grantor  Intended  a  delivery  of  the  deeds. 

Kokomo  Trust  Co.  v.  Hiller,  611,  628,  630  (8). 

5.  Delivery. — Intention. — ^I'ne  grantor's  Intention  is  the  controlling 
element  in  determining  the  question  of  the  delivery  of  a  deed, 
and  such  intention  may  be  manifested  either  by  acts  or  by  words. 

Kokomo  Trust  Co.  v.  EiUer,  611,  625  (6). 

6.  Delivery, — Evidence. — ^luviaence  of  decedent's  declarations  of 
his  intention  to  give  certain  lands  to  his  daughter  is  Insufficient 
to  establish  the  delivery  to  the  daughter  of  a  deed  conveying 
such  land.  Bmithson  v.  Bouse,  66,  75  (2). 

7.  Delivery. — "Necessity. — Intention  to  Convey.  —  Materiality.  —  A 
daughter  of  a  decedent  cannot  recover  land  by  virtue  of  her 
father's  undelivered  deed  to  her,  although  the  evidence  may 
clearly  show  that  it  was  decedent's  intention  to  ^ve  her  the  land 
in  question.  Bmithson  v.  Bouse,  66,  76  (4). 

8.  Delivery. — To  constitute  a  delivery  of  a  deed  it  must  pass  under 
the  power  of  the  grantee,  or  some  one  for  his  use,  with  the  con- 
sent of  the  grantor.  Bmithson  v.  Bouse,  66,  75  (3). 

0.  Delivery. — Evidei^ce. — Deposit  in  Bafety  Deposit  Bow. — Where 
decedent  executed  a  deed  to  his  daughter  and  placed  it,  together 
with  other  papers,  in  a  safety  deposit  box,  without  any  explana- 
tion as  to  the  nature  of  the  papers  and  without  giving  any 
direction  as  to  their  disposition,  and  he  received  the  only  key 
which  would  open  the  box,  when  used  in  conjunction  with  the 
bank's  master  key,  there  was  no  delivery  of  the  deed  and  it  was 
ineffective  to  convey  title,  since  it  remained  in  the  possession 
and  under  the  control  of  decedent.    Bmithson  v.  Bouse,  66,  72  (1). 

10.  Delivery  Through  Thira  Person. — Effect. — ^Where  a  deed  is 
delivered  through  the  instrumentality  of  a  third  person^  the  title 
conveyed  relates  back  to  its  execution  completed  by  delivery  to 
the  grantee.  Kokomo  Trust  Co.  v.  Hiller,  611,  620  (2). 

11.  Delivery  Through  Third  Person. — Intent. — Facts  showing  that 
the  grantor,  after  signing  and  acknowledging  deeds  reserving  a 
life  estate,  handed  them  to  his  attorney,  who  drew  them  as 
directed  by  the  grantor,  and  instructed  the  attorney  to  keep  them 
in  his  safe  for  the  grantees  and  to  have  them  recorded  and 
delivered  to  them  immediately  upon  the  grantor's  death,  express- 
ing a  desire  at  the  time  that  the  grantees  be  informed  concerning 
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the  deeds,  which  Instructions  were  folly  carried  oat,  were  suffi- 
cient to  show  ttiat  the  grantor  intended  a  delivery  of  the  deeds. 

Kohomo  Trust  Co.  v.  HUler,  Oil,  624,  630  (5). 

12.  Delivery  to  Third  PetBon, — Reservation. — Effect  in  Determin- 
ing Intention. — ^Where  a  grantor  executed  deeds  reserving  a  life 
estate  and  handed  them  to  a  third  party,  with  instructions  to 
keep  them  until  the  grantor's  death  and  then  to  have  them 

'  recorded  and  delivered  to  the  grantees,  reserving  no  control  over 
the  deeds,  a  reservation  in  each  of  the  deeds  of  a  right  to  seU 
and  convey  the  lands  was  not  part  of  the  instructions  to  the  third 
party,  but  the  reservation  and  the  instructions  were  distinct  prop- 
ositions, the  former  dealing  with  the  quantity  of  estate  conveyed 
and  the  latter  with  the  disposition  of  instruments  conveying  such 
quantity.  Kokomo  Trust  Co.  v.  BiUer,  611,  627  (7). 

13.  Validity. — Convepance  without  Consideration. — ^The  fact  that  a 
conveyance  was  made  without  any  valuable  consideration  is  not 
alone  sufficient  ground  to  set  aside  a  deed  where  the  question 
arises  between  the  grantor  and  grantee. 

Keller  v.  Coof,  381,  386  (4). 

14.  VaUdifu. — Improvident  Conveyance. — Equitable  Relief. — ^Where 
a  weak,  aged,  6r  infirm  person  improvidently  conveys  her  property 
without  receiving  any  valuable  consideration  therefor,  or  for 
grossly  Inadequate  consideration,  thereby  depriving  herself  of 
means  of  support,  equity  will  require  the  reconveyance  or  restora- 
tion of  the  property,  upon  demand  of  the  grantor,  where  the 
parties  may  be  placed  in  statu  quo,  and  such  grantor  has  done  or 
offers  to  do  that  which  Is  necessary  to  restore  the  statu  quo  ante. 

Keller  v.  Cow,  381,  389  (9). 

15.  Validity. — Constructive  Fraud. — Improvident  Conveyance. — 
Equitable  Relief. — The  improvident  conveyance  of  property  by  a 
weak,  aged,  or  infirm  person  without  receiving  a  valuable  con- 
sideration therefor,  or  for  a  grossly  inadequate  consideration, 
amounts  to  constructive  fraud,  and  where  the  question  arises 
between  the  improvident  grantor  and  the  grantee  equity  will 
intervene  to  compel  the  restoration  of  such  property. 

Keller  v.  Cox,  381,  390  (10). 

DEFAULT— 

Setting  aside,  nature  of  motion,  sufficiency,  see  Appeal  69,  70 ;  Judg- 
ment 1,  2,  4. 

DEFEASIBLE  FEE— 

Creation  of,  by  reservation  of  power  to  sell,  see  Deeds  3. 

DELIVERY—  ^ 

Determination  A)f  question,  see  Deeds  4-13. 
By  third  person,  see  Deeds  10-12. 

DEMURRERr- 

See  Pleadii?o. 

Review  of  question  presented  by  demurrer',  see  Appeal  8,  22,  48b 

74,  as. 
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DEPOSITS  IN  COURT— 

See  also  Intbbpt.f.adfb. 

Effect. — Personal  Judgment. — In  an  action  on  a  certificate  of  de- 
ceit, the  original  payee  and  indorser,  who  aske<^  and  was 
granted  permission  of  being  made  a  par^  defendant  and  denied 
the  plaintifTs  right  to  the  recovery  of  money  paid  into  court  by 
the  bank  issuing  the  certificate,  either  from  himself  as  indorser 
or  from  the  bank  as  maker  of  the  certificate,  is  liable  for  a 
personal  judgment  for  the  amount  of  the  certificate  from  the 
date  of  demand  to  the  time  of  triaL 

Krieg  v.  Patrner  Nat  Banh^  677, 086  (13). 

DESCRIPTION— 

Defective  description  of  realty  in  complaint,  presumption,  see 
Appeal  66. 

Of  realty,  sufiidency  in  commission  contract,  see  Bbokebb  4;  suffi- 
ciency in  lien  notice,  see  Mechanics'  Liens. 

DILIGENCE— 

In  ascertaining  f^cts,  see  Estoppel  2. 

DISCRETION— 

Of  court,  see  Executors  and  Aoministratobs  8. 

DISMISSAL— 

See  Appeal  39-46. 

DIVORCE— 

See  also  Appeal  43 ;  Judgment  3.  « 

1.  Actions. — Residence  Affidavit, — Necessity. — As  the  affidavit  as 
to  plaintifTs  residence,  required  by  |1066  Bums  1914,  tlOSl  R.  S. 
1881,  to  be  filed  in  an  action  for  divorce,  is  made  a  prerequisite 
by  the  statute  to  the  right  of  divorce,  a  decree  based  on  an 
insufficient  affidavit  is  contrary  to  law  and  must  be  set  aside. 

JSoffman  v.  Hojjman,  230,  237  (2). 

2.  Actions. — Residence  Affidavit. — Requirements. — Statute,  —  Sec- 
tion 1066  Bums  1914,  §1031  R.  S.  1881,  requiring  that  plaintiff 
in  an  action  for  divorce  shall,  with  his  petition,  file  an  affidavit 
subscribed  and  sworn  to  by  himself,  stating  the  length  of  time 
he  has  been  a  resident  of  the  state,  and  stating  x>articularly  the 
place,  town,  city  or  township  in  which  he  has  resided  for  the  last 
two  years  past,  and  stating  his  occupation,  is  mandatory  and 
must  be  substantially  complied  with,  and  an  affidavit  filed  with  a 
divorce  complaint  reciting  that  affiant  was  the  plaintiff,  that  he 
had  been  a  resident  of  the  State  of  Indiana  for  more  than  five 
years  last  past  and  for  more  than  six  months  last  past  had 
resided  in  a  named  city  at  a  specified  address,  and  that  he  was 
by  occupation  an  assembler,  did  not  substantially  comply  with 
the  requirements  of  the  statute. 

Hoffman  v.  Hoffman,  230,  232  (1), 

3.  Decree. — Conformity  with  Pleadings. — In  an  action  for  divorce, 
where  the  defendant  by  cross-complaint  alleged  that  the  com- 
plainant, representing  that  her  father  would  deed  certain  land 
to  them,  persuaded  the  defendant  to  move  on  the  land,  and  that 
he  made  improvements  thereon  by  his  labor  and  the  Investment  of 
his  separate  earnings,  that  the  plaintiff's  father  failed  to  deed 
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the  land  to  them,  but  deeded  a  life  estate  therein  to  the  plaintiif 
with  the  remainder  to  their  diildren,  whereupon  tbe  plaintiff 
and  defendant  agreed  that  all  the  personal  property  should  l)eIong 
to  the  defendant,  and  the  prayer  asked  for  an  adjudication  of 
the  defendant's  property  rights,  a  decree  apportioning  the  per- 
sonalty used  by  the  parties  in  common  was  not  without  the 
issues.  Wise  v.  Wise,  647,  650  (2). 

4.  Property  Rights^  —  Adfudication,  —  Appeal. — Presumption,  — 
Where  the  question  of  personal  property  rights  growing  out  of, 
and  connected  with,  the  marriage  relation  was  tendered  by 
cross-complaint,  the  appellate  court  will  presume,  in  the  absence 
of  the  evidence  from  the  record,  that  the  adjudication  of  the 
property  rights,  as  specifically  set  forth  in  the  decree,  referred 
to  property  rights  within  the  issues  as  tendered  by  the  cross- 
complaint  Wise  T.  Wise^  647, 654  (4). 

5.  Property  Rights. — Adiudication. — Power  of  Courts. — ^In  a  di- 
vorce proceeding,  a  court  having  Jurisdiction  of  the  itarties  end 
the  subject-matter  has  power,  if  a  divorce  is  decreed,  to  adjudi- 
cate all  the  property  rights  growing  out  of,  or  connected  with,  the 
marriage.  Wise  v.  Wise,  647,  653  (3). 

DOCUMENTARY  EVIDENCE— 

See  Evidence. 

DRAINS— 

See  also  Injunction  3. 

1.  Establishment, — Legal  Remedy  to  Prevent. — Remonstrance.. — 
Prima  facie  the  statutp  (§6141  et  seq.  Burns  1914,  Acts  1907 
p.  508)  affords  owners  of  lands  within  a  drainage  district, 
although  not  named  in  the  petition,  a  full  and  adequate  legal  rem- 
edy by  remonstrance;  and  even  though  there  is  no  remonstrance, 
or  if  one  is  filed  and  overruled,  the  establishment  of  the  proposed 
drainage  does  not  necessarily  follow. 

Haines  v.  TrueMood,  456,  463  (4). 

2.  Estahlishment. — Remonstrance. — Equitable  Relief. — ^In  the  case 
of  an  ordinary  petition  for  drainage  the  legal  remedy  by  remon- 
strance is  fully  adequate,  and  for  that  reason  alone  recourse  to 
equity  to  enjoin  the  establishment  of  the  drain  should  be  denie<l. 

Haines  y.  Trueblood,  456,  465  (7). 

3.  Establishment. — Remonstrance. — Right  to  Drainage. — ^Landown- 
ers by  repeatedly  remonstrating  against  a  drainage  petition 
repeatedly  filed,  and  thus  successively  preventing  its  reference 
to  the  drainage  commissioners  and  procuring  its  dismissal,  do 
not  thereby  deprive  the  petitioners  of  any  right,  since  there  is 
no  absolute  right  to  drainage  under  any  particular  petition 
directed  to  any  partictilar  physical  situation. 

Haines  v.  Trueblood,  456,  463   (5). 

4.  Establishment. — Petition. — Requisites.  —  Drainage  Commission- 
ers.— Report.— Statute.^While  under  §6141  Bums  1914,  Acta  1907 
p.  508,  §2,  a  petitioner  for  drainage  is  required  to  state  generally 
in  his  petition  his  belief  respecting  the  best  and  cheapest  manner 
in  which  the  proposed  drainage  may  be  accomplished,  such  state- 
ment is  not  binding  on  the  drainage  commissioners,  since  they 
are  required,  in  case  they  report  in  favor  of  the  drainage,  to 
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determine  all  questions  of  terminus,  route,  location,  etc.,  of  the 
proposed  work,  subject,  however,  to  the  ultimate  determination 
of  the  court  Haines  v.  Trueblood,  456,  461  (1). 

5.  MstahlUhment, — Riphia  of  Landoumers.  —  Petition,  —  Remonr 
stranoe.'—Statutes.'—Vnaer  §§6141,  6143  Bums  1914,  Acts  1907 
p.  508,  f|2,  4,  a  petitioner  ordinarily  has  as  strong  a  right  to 
petition  for  drainage  as  has  a  landowner  to  remonstrate  against 
it,  and  neither  may  be  heard  to  complain  that  the  other  has 
exercised  the  right  granted  him  by  statute. 

Haines  v.  Truehlood,  456,  462  (3). 

EMINENT  DOMAIN— 

1.  Damages. — Where  defendant's  178-acre  farm,  which  was  divided 

tnto  separate  tracts  by  a  railroad  right  of  way,  was  operated 
»y  him  as  one  farm,  and  the  increased  flow  of  drainage  water 
onto  one  tract,  because  of  changes  in  the  railroad  grade,  depre- 
ciated the  value  of  the  land  from  about  $90  to  about  $85  an  acre, 
damages  of  $600,  awarded  in  proceedings  by  the  railroad  to  con- 
demn land  for  drainage  purposes  were  not  excessive. 

CMcago,  etc.,  R.  Co.  v.  Hoffman,  281,  294  (4). 

2.  Right  of  Way  Dividing  Farm  into  Separate  Tracts. — Condenrna- 
tion  Proceedings. — Measure  of  Damages. — Where  a  farm  located 
on  both  sides  of  a  railroad  right  of  way  was  owned  and  operated 
as  one  farm  by  the  owner  prior  to  and  at  the  time  of  a  condemna- 
tion proceeding  by  a  railroad  to  appropriate  additional  land  for 
drainage  purposes  under  {929  et  seq.  Bums  1914,  Acts  1905  p.  59, 
the  measure  of  damages  was  the  difference  in  the  value  of 
the  entire  tract  before  and  after  the  change  in  drainage;  and 
such  rule  for  the  determination  of  damages  was  not  affected  by 
the  fact  that  the  owner  purchased  part  of  the  land  from  the 
railroad  with  knowledge  that  it  was  double  tracking  Its  road, 
which  improvement  necessitated  the  appropriation  of  land 
Involved  for  drainage  purposes. 

Chicago,  etc.,  R.  Co.  v.  Hoffman,  281,  290  (2). 

3.  Right  of  Wap  Dividing  Farms  into  Separate  Tracts.— Jury 
Question. — In  a  condemnation  proceeding  by  a  railroad  to  appro- 
priate additional  land  on  which  to  build  a  second  track,  whether 
a  farm,  which  was  on  both  sides  of  the  right  of  way  and  con- 
sisted of  contiguous  tracts,  was  held  and  operated  as  separate 
units  or  as  a  single  farm  was  a  question  of  fact  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Hoffman,  281,  290  (3). 

4.  Taking  Railroad  Right  of  Way. — Com/pensatUm. — Future  Dam- 
ages.— The  purchase  of  a  railroad  company  from  the  owner  of 
an  additional  right  of  way  to  be  used  in  building  a  second  track 
did  not  settle  or  adjust  future  damages  from  increased  drainage 
on  the  grantor's  land  resulting  from  the  construction  of  such 
track,  where  at  the  time  of  the  purchase  the  grantor  did  not 
know  and  could  not  reasonably  have  anticipated  that  the  con- 
templated improvements  would  cause  the  diversion  of  drainage 
complained  of;  the  rule  being  that  the  price  paid  for  a  Vailroad 
right  of  way  settles  future  damages  applying  only  to  damages 
which  might  reasonably  be  expected  to  result  from  the  convey- 
ance and  the  construction  and  maintenance  of  the  road  In  a 
proper  and  lawful  manner. 

Chicago,  etc.,  R.  Co.  v.  Hoffm^m,  281,  289  (1). 
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EMPLOYERS'  LIABILITY— 

See  Mabteb  and  Sebvant  10,  15. 

Insurance,  notice  of  accident,  see  Insukance  2. 

EQUITY— 

Equitable  relief,  see  Deeds  14,  15 ;  Dbains  2 ;  Injunctioit  1,  2,  4-7 ; 

SUBBOGATION  3 ;  SALES  2. 

ESTOPPEL- 

See  Altebation  or  Instbuments  1. 

Failure  to  record  chattel  mortgage  in  time,  e8toiq;)el  of  purchaser, 
see  Chattel  Mobtoages. 

1.  Estoppel  hy  Conduct, — ^Where  insured's  son  prepared  an  assign- 
ment of  life  policies  to  insured's  brother  to  induce  him  to  become 
surety  on  certain  notes  and  it  was  contended  that  the  son  know- 
ingly included  in  the  assignment  an  unassignable  policy  in  wliich 
he  had  an  interest,  and  that  he  was  therefore  estopped  to  assert 
any  rights  in  such  policy  as  against  the  brother,  if  what  the  son 
said  or  did  in  reference  to  the  assignment  was  such  as  mis^t 
have  influenced  a  pvudent  man  and  if  it  did  influence  the  result, 
the  son  was  estopped  to  claim  any  interest  in  the  proceeds  of  the 
policy,  though  other  influences  operated  with  his  conduct. 

Pape  V.  Pape,  153,  174  (7). 

2.  Estoppel  hy  Silence, — Diligence  in  Ascertaining  Facts. — ^Where, 
on  insured's  manufacturing  company,  which  was  managed  by  his 
son,  becoming  financially  embarrassed,  insured's  brother  agreed 
to  indorse  renewal  notes  for  money  owed  by  insured  and  the 
company  on  condition  that  policies  on  iiisured's  life  be  assigned 
to  1dm,  and  the  son,  being  relied  on  by  the  brother,  who  could 
neither  read  nor  write,  to  select  policies  which  were  assignable, 
drafted  a  written  assignment  olL  the  policy  in  suit,  whidi  was 
not  assignable  and  in  which  he  had  a  vested  interest,  facts  un- 
known to  the  brother,  and  the  latter,  accepting  such  policy  as 
collateral,  was  thereby  induced  to  become  surety  on  the  renewal 
notes,  and  was  subsequently  compelled  to  pay  the  same,  the  son, 
having  remained  silent  as  to  his  interest,  was  estopped  to  assert 
any  right  in  the  policy  involved  as  against  the  brother;  and,  in 
view  of  the  brother's  illiteracy  and  the  fact  that  the  policy  was 
not  delivered  to  him  until  four  months  after  the  assignment, 
he  was  not  chargeable  with  lack  of  diligence  in  learning  the 
nature  of  the  policy  assigned,  as  the  son's  failure  to  assert  his 
rights  amounted  to  affirmative  conduct  reasonably  calculated  to 
mislead  insured's  brother,  so  that  the  son  should  not  be  heard 
to  say  that  the  brother  was  not  diligent  because  he  relied 
thereon.  Pape  v.  Pape,  153,  169  (5). 

EVIDENCE— 

See  also  Fbauds,  Statute  of  2.    Tbial  17, 18 ;  Witnesses. 

Review  of,  see  also  Advebse  Possession;  Appeal  9,  21,  29,  42,  52, 
56,  57,  62-66,  68,  76-78. 

Burden  of  proof,  see  also  Bills  and  Notes  14 ;  Masteb  and  Sebvant 

35,  44 ;  Municipal  Cobpobations  1 ; 
Presumptions,  see  Cobpobations  2 ;  Pbincipal  and  Agent  2. 

1.  Admissibility, — Documentary  Evid^ence, — Identification. — It  Is 
improper  to  admit  in  evidence  written  communications  in  the 
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form  of  exhibits  where  they  are  not  sufficiently  identified. 

Leslie  v.  Elmer,  Admr,,  32,  44,  (9). 

2.  Opinions, — Intent  of  Others. — ^Testimony  of  a  witness  as  to  the 
intent  of  another  must  be  confined .  to  acts  and  declarations 
showing  intention.  Quthrie  v.  State,  ew  rel.,  631,  635  (4). 

3«  Opinion  Evidence, — Competency. — In  an  action  to  enjoin  defend- 
ant from  using  plaintiff's  telephone  line,  if  the  fact  as  to  whether 
defendant  appeared  to  be  friendly  or  angry  on  a  certain  occasion 
was  material,  it  was  not  error  to  permit  a  nonexpert  to  testify 
to  such  fact,  since  it  is  competent  for  a  nonexpert  to  give  his 
opinion  as  to  conduct  and  bearing,  whether  friendly  or  hostile. 

Fisher  v.  Carey,  438,  446  (10). 

4.  Parol. — Beneficiary  of  Life  Policy. — Intention. — ^Where  it  is  nec- 
essary to  resort  to  extrinsic  oral  evidence  to  aid  in  arriving  at 
who  were  intended  as  beneficiaries  of  a  life  policy  by  any  answer 
in  insured's  application,  the  inquiry  should  be  limited  to  evidence 
of  intention  at  a  date  not  so  remote  from  the  time  of  the  making 
of  the  application  and  the  writing  of  the  insurance  as  to  afford 
time  and  opportunity  for  a  change  of  desire  and  purpose  on  the 
part  of  insured.  Pape  v.  Pape,  153,  177  (9). 

5.  Res  Gestae. — Statements  of  Agent. — ^In  an  action  by  an  insur- 
ance commissioner  for  recovery  of  a  delinquent  premium  on  a 
policy  procured  by  the  defendant  through  a  broker,  acts  and 
statements  of  the  broker  in  reference  to  the  procuring  of  the 
policy,  the  adjusting  of  the  premium  and  the  canceling  of  the 
policy,  which  were  within  the  scope  of  the  broker's  authority, 
are  admissible  in  evidence  as  part  of  the  res  gestae. 

Johnson,  Ins,  Comr.,  v.  Schrepferman,  606,  611  (5). 

EXCEPTIONS— 

Grounds  of  review,  see  Appeal  10. 

EXCEPTIONS,  BILL  OF-* 

See  also  Appeal  20,  21. 

FiUng. — Extension  of  Tim^. — ^An  extension  of  time  beyond  the  term 
in  which  to  file  a  bill  of  exceptions  containing  the  evidence  must 
be  granted  when  the  motion  for  a  new  trial  is  overruled  in  order 
to  make  the  evidence  part  of  the  record. 

Home  Stove  Co.  v.  Bishop,  276. 

EXECUTORS  AND  ADMINISTRATORS— 

See  also  Appeal  1 ;  FASTinEBSHip;  Wills. 

Substitutidn,  voluntary  appearance,  statutes,  see  Abatement  and 
Revival. 

1.  Actions  hy. — Costs. — ^When  an  administrator  sues  in  his  trust 
capacity,  Judgment  should  be  rendered  against  him  in  such 
capacity  for  costs  where  he  fails  in  an  action,  and  the  costs 
should  be  paid  from  the  funds  in  his  hands  bielonging  to  the 

*  branch  of  his  trust  to  which  such  suit  pertained,  and,  if  there 
be  no  funds  in  that  branch  of  bis  trust,  the  costs  must  remain 
unpaid,  since  they  cannot  be  charged  against  the  administrator 
personally.  {Brunning  v.  Chlden  [19021,  159  Ind.  IdO,  distin- 
guished.)    Smith,  Adma.,  v.  Cleveland,  etc.,  R.  Co.,  397,  423  (36). 

2.  Actum, — Evidence, — Sufficiency. — Review. — ^Where  a  claim  was 
filed  a^inst  a  decedent's  estate  on  the  theory  that  the  decedent 
received  and  held  a  certain  sum  of  money  in  trust  which,  after 
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the  payment  of  the  donor's'  funeral  expenses,  was  to  be  paid  to 
the  claimant,  there  could  be  no  recovery  under  evidence  showing 
only  the  receipt  of  the  money  by  the  decedent  and  the  payment 
of  the  funeral  expenses,  without  establishing  the  amount  of  such 
expenses,  since  a  verdict,  in  the  absence  of  such  evidence,  could 
be  returned  only  by  conjecture  as  to  the  amount  of  the  deduction 
for  such  expenses,  and  this  the  Jury  is  not  permitted  to  do. 

Pattan  v.  Cooper^  Ad/mr^  664,  667  (3). 

3.  Administrator's  Action  for  Wrongful  Death, — Taxing  Costs  of 
Decedenfs  Estate, — StattUe. — In  an  administrator's  action  for 
wrongful  death  under  §285  Bums  1014,  Acts  1800  p.  40S,  the 
trial  court  had  no  authority  to  adjudge,  on  the  administrator's 
being  defeated  in  the  action,  that  the  costs  be  paid  from  dece- 
dent's  estate 

8mith,  Admos^  v.  Cleveland,  etc,  R,  Co,,  307,  421  (35). 

4.  Claims  Against  Estate, — Practice. — Motion  for  New  Trial, — 
Statute.— Under  §2843  Bums  1014,  Acts  1883  p.  156,  providing 
that  the  trial  of  claims  filed  against  decedents'  estates  shall  be 
conducted  as  in  ordinary  dvil  cases,  the  rules  of  procedure  in 
civil  causes  should  be  followed  where  applicable,  so  that  motions 
for  new  trial  are  contemplated  as  in  dvil  causes. 

Leslie  v.  Elmer,  Admr.,  32,  36  (1). 

5.  Claims  Against  Estate, — Time  for  Taking  Appeal, — ^In  dvil 
causes,  which  include  trials  of  claims  against  decedent's  estates, 
the  thirty  days  after  decision  for  filing  an  appeal  bond,  as  pro- 
vided by  12078  Bums  1014,  Acts  1013  p.  65,  begins  to  run  from 
the  time  of  overruling  the  motion  for  new  trial  when  filed  after 
the  rendering  of  Judgment.    Leslie  v.  Elmer,  Admr,,  32,  36  (3). 

6.  Failure  of  Executors  to  Qualify. — Residuary  Legatees. — Right 
to  Petition  for  Administration. — Residuary  legatees  under  a  will 
have  a  legal  right  to  petition  for  the  appointment  of  an  adminis- 
trator with  the  will  annexed,  after  the  executors  named  in  the 
will  failed  to  qualify  as  required  by  law. 

Diedrich  v.  Way,  Admr.,  375,  379  (3). 

7.  Payment  of  Dehts. — Personalty. — Realty. — The  one-fourth  inter- 
est in  a  decedent's  estate,  including  the  interest  in  his  real  estate 
which  the  mother  inherits  under  §3027  Bums  1014,  §2480  R.  S. 
1881,  is  not  subject  to  sale  to  make  assets  to  pay  the  debts  of 
the  estate  before  resorting  to  other  personal  property  suffident 
for  that  purpose,  since  §2848  Burns  1014,  §2332  R.  S.  1881,  pro- 
vides that  the  real  estate  of  deceased  shall  be  sold  to  pay  debts 
only  when  the  personal  estate  of  decedent  is  insufficient  for  that 
purpose,  and  §2027  Bums  1014,  §2405  R.  S.  1881,  further  provides 
that  the  surplus  estate,  after  payment  of  debts  and  expenses, 
shall  be  distributed  to  the  legal  heirs  according  to  the  laws  in 
force  at  the  time  of  decedent's  death. 

CfearTiart,  Admw.,  v.  Qearhart,  39a 

8.  Removal  of  Administrator.^Discretion  of  Trial  Court,— A  trial 
court's  refusal  to  remove  a  duly  appointed  and  qualified  admini»> 
trator,  in  the  exercise  of  its  discretion,  will  not  be  reversed  on 
a  mere  showing  that  the  court  in  Its  discretion  might  have 
removed  him.  Diedrich  v.  Way,  Admr.,  375,  379  (2). 

EXHIBITS— 

See  Evidence  1. 
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EXPECTANCY— 

Of  life,  as  element  of  damages,  see  Death  15. 

FACTORY  ACT— 

See  Mastib  and  Sebyaitt  2,  4-6. 

FEE  SIMPLE— 

Devise,  sufficiency,  see  Wnxs  1. 

■ 

FELLOW-SERVANTS— 

See  BlASTEB  and  Servant  29. 

FLOODS— 

See  Watebb  and  Watebcoubses. 

FOREIGN  JUDGMENTS— 

Full  faith  and  credit,  see  Judgment  3. 

FRAUD— 

See  also  Bnxs  and  Notes  14 ;  Cancellation  of  Instruments  ;  Cob- 
^  poBATioNS  5;  Deeds  15;   Insubange  8,  10;   Vendor  and  Pur- 
chaser 2. 

Fraud  as  to  Child, — Affreement  for  Inheritance. — Pleading. — Gen- 
€ral\Averment. — In  an  action  to  set  aside  deeds,  a  complaint 
alleging  that  a  child  was  surrendered  by  its  natural  parent  to  be 
adopted  by  another  in  consideration  of  an  agreement  to  make 
such  child  an  heir  and  that  the  parent  by  adoption  disposed  of 
her  lands  to  prevent  such  child  from  obtaining  the  same  in 
accordance  with  the  agreement,  is  insufficient  to  show  fraud; 
nor  is  the  complaint  aided  by  a  general  averment  of  fraud. 

Wright  v.  Oreen,  433,  438  (4). 

FRAUDS,  STATUTE  OF— 

1.  Construction. — In  determining  whether  a  transaction  is  within 
the  statute  of  frauds  the  courts  will  hold  strictly  to  established 
rules. 

PeopU?s  Outfitting  Co.  v.  Wheeling  Mattress  Oo,^  18,  22  (1). 

2.  Sale  of  Goods. — Identity/  of  Property. — Parol  Evidence. — Let- 
ters.— ^A  letter,  ''Ship  us  the  $66.00  size,  as  per  instructions  to 
your"  president,  the  order  referring  to  comforters,  wad  not  suf- 
ficient to  take  the  transaction  out  of  statute  of  frauds,  where 
the  issue  was  as  to  the  quality  of  goods,  a  matter  which  could 
not,  in  the  absence  of  pertinent  writings  or  a  trade  catalogue, 
be  determined  without  resorting  to  oral  evidence. 

Peoples  Outfitting  Co.  v.  WheeUng  Mattress  Co.^  18,  22  (2). 

3.  Sale  of  Land. — Parol  Contract. — Force. — A  parol  agreement  that 
in  consideration  of  the  surrender  by  the  natural  parent  of  a 
child  to  be  adopted  by  another,  such  adopted  child  shall  inherit 
land  is  a  contract  for  the  sale  of  land  and  falls  within  the  pro- 
hibition of  the  statute  of  frauds,  {7462  Burns  1914,  i4904  R.  S. 
1881.  WHght  v.  Qreen,  433,  437  (1). 

4.  Sale  of  Land. — Parol  Contract. — Statute. — ^An  agreement  in 
parol  that  an  adopted  child  shall  inherit  land  is  not  taken  out 
of  the  control  of  the  statute  of  frauds,  §7462  Bums  1914,  (4904 
R.  S.  1881,  by  performance  on  the  part  of  the  child  by  living 
with  the  adopted  parents  in  conformity  with  the  agreement 

Wright  v.  Qreen,  433,  437  (2). 
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GUARDIAN  AND  WARD— 

Trust  company  as  guardian,  effect  of  commingling  ward's  funds, 
see  Banks  and  Banking. 

HARMLESS  ERROR— 

See  Appeal  72-88. 

HIGHWAYS— 

See  also  Appeal  24. 

1.  EstahUshmeni. — Power  of  Boar<Z.— The  board  of  commissionerB, 
in  the  establishment  of  highways,  has  only  such  powers  as  aie 
conferred  by  statute,  and  these  powers  must  be  employed  sub- 
stantially in  the  manner  prescribed  to  render  the  proceedings 
valid.  Eads  v.  KunOey,  361,  967  (4). 

2.  Enjoifdnff  OhstructUm.  —  Complaint,  —  Suffldency, — HamUen 
Error. — ^In  a  suit  to  enjoin  the  obstruction  of  a  highway  brought 
by  parties  owning  land  abutting  on  such  highway,  a  complaint 
failing  to  allege  that  any  part  thereof  alon^  the  plaintiff's  lands 
was  obstructed  or  that  access  to  such  lands  was  substantially 
interfered  with,  but  alleged  only  such  damages  as  those  suffered 
by  the  public  generally,  was  insufficient;  and  the  oyemiling  or 
a  demurrer  to  such  complant  will  not  be  treated  as  harmless 
where  the  evidence  showed  damages  different  only  in  degree 
from  those  sustained  by  the  public  generally. 

Eads  V.  Kumley,  361,  368, 369  (6). 

3.  Ohstructiork'^Injunction, — Jurisdiction,  —  Collateral  Attack,— 
The  circuit  court,  being  a  court  of  general  jurisdiction,  had 
Jurisdiction  of  the  subject-matter  of  an  action  to  enjoin  tbe 
obstruction  of  a  highway;  hence,  an  assignment  that  the  court 
had  no  Jurisdiction  of  such  action,  because  it  was  a  collateral 
attack  on  a  Judgment  of  the  board  of  commisedoners,  is  of  no 
avail,  since  the  court,  having  Jurisdiction  of  the  subject-matter, 
could  properly  assume  Jurisdiction,  if  for  no  other  reason,  to 
determine  whether  the  action  was  in  fkct  a  collateral  attack  on 
such  Judgment  Eads  v.  KunUey,  361,  363  (3). 

4.  Olstrtiction, — Injunction, — Joinder  of  Parties, — ^Parties  owning 
separate  tracts  of  realty  could  not  properly  be  Joined  in  an  action 
to  restrain  the  obstruction  of  a  highway  solely  on  the  ground 
that  both  tracts  abutted  on  the  highway. 

Eads  y.  Kundey,  361,  370  (8). 

5.  VacatUmj-^udgment. — Collateral  Attack, — Complaint, — A  com- 
plaint, in  a  suit  to  enjoin  the  obstruction  of  a  highway,  which, 
in  addition  to  a  general  allegation  that  the  defendant  acted  on 
a  void  order  of  the  board  of  commissioners  In  obstructing  socfa 
highway,  set  forth  the  petition  filed  with  such  board,  which 
petition  was  signed  by  only  one  petitioner  instead  of  twelve  as 
required  by  $7649  Burns  1914,  Acts  1905  p.  521,  sufficiently 
showed  that  the  Judgment  of  the  board  was  void  and,  therefore, 
subject  to  collateral  attack.  Eads  v.  KunOey,  361,  368  <5). 

HUSBAND  AND  WIFE— 

See  also  Bankbuptoy;  Divobce;  Insubancb  9. 

IMPEACHMENT— 

See  WiTirassES  2. 
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INDORSEMENT— 

See  Bills  and  Notes  1,  7,  8,  15. 

INDUSTRIAL  BOARD— 

See  Master  and  Servant  23-46. 

INJUNCTION— 

See  also  Adverse  Possession;  Appeal  44,  64;  Highways  4;  Nui- 
sance; Telegraphs  and  Tblephones. 

1.  Enjoining  Trespass, — Complaint, — Sufficiency. — In  an  action  to 
enjoin  defendant  from  nsing  plaintifiTs  telephone  line,  and  to 
recover  damages  for  trespass,  a  complaint  alleging  that  plain- 
tiffs  are  the  owners  of  a  telephone  line  which  defendant  has  no 
right  or  license  to  use,  .that  he  refused  to  desist  in  its  use  on  their 
command,  that  they  cut  his  line  and  thereupon  defendant  recon- 
nected the  same,  that  he  is  threatening  to  use  plaintiff's  line  con- 
tinuously without  right,  and  that  such  use  has  deprived  and 
will  continue  to  deprive  plaintiffs  of  the  use  and  enjoyment  of 
their  telephone  line,  showed  a  trespass  continuous  in  its  nature, 
which  would  furnish  grounds  for  many  actions  at  law,  so  that 
equity  would  grant  injunctive  relief  to  prevent  a  multiplicity  of 
suits.  Fisher  v.  Carey,  438,  448  (3). 

2.  Cfrounds, — Multiplicity  of  Suits, — ^Equity  may  be  invoked  to 
prevent  a  multiplicity  of  suits  or  for  the  purpose  of  suppressing 
litigation  when  otherwise  there  would  be  actions  at  law  unnec- 
essarily or  bnrdensomely  numerous. 

Haines  y.  Truehlood,  456,  466  (9). 

3.  €hround8,-^EstahUshmeni  of  Drain, — ^Where  a  landowner  fraud- 
ulently Joined  with  his  attorney  in  filing  repeated  and  vexatious 
petitions  for  the  establishment  of  a  drain  in  order  to  enable  the 
attorney  to  collect  fees  and  to  repeat  the  filing  of  the  petition 
until  the  opposition  would  fail  to  file  a  remonstrance,  the 
adverse  landowners  were  entitled  to  Injunction  restraining  the 
repeated  filing  of  such  petition. 

Baines  v.  Truehlood,  466,  466  (10). 

4.  Right  to  Relief,— Multiplicity  of  iSf«l<«.— Where  there  is  a  legal 
remedy,  equity  will  frequentiy  grant  injunctive  relief  to  prevent 
multiplicity  of  suits.  Fisher  v.  Carey,  438,  443  (2). 

5.  Right  to  Relief. — Adequate  Legal  Remedy, — That  there  is  a 
remedy  at  law  is  not  alone  enough  to  defeat  injunction,  but  the 
legal  remedy  must  be  as  plain,  complete  and  adequate  as  the 
remedy  in  equity.  Haines  v.  Truehlood,  406,  466  (6). 

6.  Right  to  Relief. — Legal  Remedy. — ^Although  a  party  may  have 
a  legal  remedy,  injunctive  relief  may  be  granted  if  that  remedy 
is  not  as  practicable,  efficient  and  adequate  as  that  afforded  by 
equity,  and  whether  a  complaining  party  has  a  legal  remedy 
which  will  afford  complete  Justice  must  be  determined  under 
all  the  circumstances  of  the  case  and  in  view  of  the  conduct  of 
the  parties.  Fisher  v.  Carey,  438,  442  (1). 

7.  Right  to  Relief. — Adequacy  of  Legal  Remedy. — Determination. — 
In  determining  the  adequacy  of  legal  remedies,  some  weight  is 
given  the  fact,  if  it  exists,  that  such  remedies  are  vexatiously 
inconvenient,  or  that  a  denial  of  equitable  relief  results  in  irri- 
tation, annoyance  and  embarrassment  which  might  be  relieved 
by  its  application.  Haines  v.  Truehlood,  456,  466  (8). 
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INSTRUCTIONS— 

See  Tbial. 

Review  of,  see  Appeal  60,  51,  70,  80-86 ;  Death  15. 

INSURANCE— 

See  also  Estoppel  ;  Statutes  ;  Taxation. 

1.  Agent's  Authority, — In  the  absence  of  a  special  contract  to  the 
contrary,  a  broker  who  procures  insurance  which  is  accepted  and 
issued  by  the  company  is  the  agent  of  the  company,  and  his  acts 
and  representations  within  the  scope  of  his  authority  are  bind- 
ing on  the  company. 

Johnson,  Ins.  Oomr,^  v.  Schrepferman,  606,  610  (4). 

2.  Employer's  Liability  Insurance, — Notice  of  Accident — Compli- 
ance with  Policy  Provisions. — A  provision  of  an  employer's  lia- 
bility policy  requiring  written  notice  to  the  insurer  or  its  agent 
of  any  claim  made  on  account  of  accident,  is  complied  with  by 
insured's  sending  all  notices  and  summons  to  the  general  agent 
who  wrote  the  policy  and  who  sent  such  notice  to  the  insurer, 
where  insured  had  received  no  notice  of  the  revocation  of  the 
agent's  authority. 

Georgia  Life  Ins.  Co.  v.  Otter  Creek  Coal  Co.,  277,  280  (2). 

3.  Foreign  Insurance  CompaMes, — Taxation. — Rate. — Retaliatory 
Statute,— 'Enforcement.— Under  J7222  Bums  1914,  Acts  1895 
p.  319,  providing  that  the  auditor  of  state  shall  tax  for  the  use 
of  the  State  of  Indiana,  the  fees,  taxes  and  charges  allowed 
by  law,  etc.,  and  §4066  Bums  1914,  |3773  R.  S.  1881,  proyidixig 
that  where  by  the  laws  of  any  other  state  any  taxes,  fees,  etc., 
or  other  obligations,  are  imposed  upon  Insurance  companies  of 
this  or  other  states,  or  their  agents,  greater  than  are  required 
by  the  laws  of  this  state,  then  the  same  obligations  and  pro- 
visions shall  in  like  manner  be  imposed  upon  all  insurance  com- 
panies of  such  states  and  their  agents,  and  §10216  Bums  1914, 
Acts  1891  p.  199,  f 67,  the  primary  taxing  statute,  fixing  a  rate  of 
two  per  cent  on  the  premiums  received  by  foreign  insurance 
companies  doing  business  within  the  state,  if  the  auditor  of 
state  should  have  before  him  the  fact  that  the  State  of  New 
York  levies  a  lower  rate  on  Indiana  companies  doing  business 
in  New  York,  he  is  not  required  by  the  retaliatory  statute  to 
make  a  corresponding  reduction,  but  in  that  event  he  must 
adhere  to  the  primary  law,  and  it  is  only  upon  the  happening 
of  the  contingency  that  the  taxes  Imposed  upon  the  insurance 
companies  of  Indiana  or  other  states  by  the  New  York  laws  are 
greater  than  are  required  by  the  laws  of  this  state  that  the 
retaliatory  statute  may  be  invoked. 

State,  ew  rel.  v.  Continental  Ins.  Co.,  536,  561  (8). 

4.  Foreign  Insurance  Companies. — Privilege  Tax. — Statute. — Sec- 
tion 10216  Bums  1914,  Acts  1891  p.  199,  §67,  requiring  foreign 
insurance  companies  doing  business  in  this  state  to  pay  taxes 
upon  their  gross  premium  income,  imposes  a  tax  upon  a  foreign 
corporation  for  the  privilege  of  exercising  its  corporate  franchises 
and  carrying  on  a  business  in  a  corporate  capacity  within  the 
state,  and  such  tax  is  a  graduated  privilege  tax. 

State,  ew  rel,  v.  Continental  Ins.  Co.,  536,  550  (5). 

5.  Foreign  Insurance  Companies. — Exclusion  from  State, — Powers 
of  Legislature. — The  legislature  has  the  constitutional  power  to 
exclude  foreign  insurance  companies  from  the  state. 

State,  ex  rel.  y.  Continental  Ins,  Co.,  536,  549  (3). 
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6.  Foreign  Insurance  Compcmiea. — Taxation. — Retaliatory  Statute. 
—Under  §4806  Burns  1914,  §3778  R.  S.  1881,  providing  tiiat  where 
by  the  laws  of  any  other  state  any  taxes,  fees,  etc.,  are  imposed 
upon  insurance  companies  of  this  or  other  states,  or  their  agents, 
greater  than  required  by  the  laws  of  this  state,  then  the  same  shall 
be  imposed  upon  all  insurance  companies  of  such  states  and  their 
agents,  a  tax  law  of  New  York  requiring  the  payment  of  net 
premiums  to  the  fire  department  of  cities  and  incorporated  vil- 
lages by  fire  insurance  companies  not  organized  under  the  laws 
of  the  State  of  New  York,  but  doing  business  therein,  would  not 
be  applicable,  since  premiums  derived  from  insurance  on  farm 
property  and  on  property  in  towns  and  villages  not  having  fire 
companies,  are  taxed  at  the  rate  of  two  per  cent. ;  the  obligation 
to  pay  this  tax  is  laid  upon  the  local  agent  and  not  upon  the 
company  and  the  agent  is  liable  to  forfeiture  for  failure  to  dis- 
charge the  obligation  and  the  funds  derived  from  the  tax  belong- 

*ing  to  the  municipality  where  collected  and  mvi^t  be  used  for 
the  benefit  of  its  fire  company  or  companies. 

State,  ex  rel.  v.  Continental  Ins.  Oo.^  536,  563  (10). 

7.  Life  Insurance. — Vested  Interests. — ^Where  a  life  insurance 
policy  contained  no  provision  for  a  change  of  beneficiary,  the 
primary  beneficiary  took  a  vested  interest  therein  which  termi- 
nated upon  her  predeceasing  insured. 

Pape  V.  Pape,  153,  168  (3). 

8.  Life  Insurance, — Action  on  Policy. — Representations. — Fraud. — 
Evidence. — Sufficiency. — In  an  action  on  a  life  insurance  policy, 
where  insured  had  stated  in  his  application  that  he  had  never 
been  treated  by  a  physician,  the  evidence  was  sufficient  to  sustain 
a  finding  to  that  effect,  though  insured  had  in  fact  been  treated 
by  a  doctor  some  years  previous  for  la  grippe,  sour  stomach  and 
heartburn,  there  being  testimony  that  such  ailments  were  tem- 
porary and  would  not  seriously  impair  the  health. 

Reserve,  etc.,  Ins.  Co.  v.  Root,  448,  455  (4). 

9.  Life  Insurance. — Action  on  Policy. — Parties. — Widow  of  In- 
sured.— Legal  Heir. — ^A  woman  entitled  to  share  as  a  distributee 
of  her  husband's  personalty  is  within  the  term  "legal  heirs"  as 
used  in  life  insurance  policies,  and  was  properly  Joined  as  a 
party  plaintifT  in  an  action  on  a  life  policy. 

Reserve,  etc.,  Ins.  Co.  v.  Root,  448,  451,  (1). 

10.  Life  Insurance.  —  Representations.  —  Fraud.  —  Condition  of 
Health. — Medical  Attendance. — ^Where  a  life  insurance  policy  pro- 
vided that,  in  the  absence  of  fraud,  statements  made  by  insured 
in  answer  to  questions  in  the  application  should  be  deemed  rep- 
resentations, and  the  application  contained  an  agreement  that 
answers  therein  were  material  to  the  risk,  a  statement  made  by 
insured  that  he  had  never  consulted  a  doctor,  when  he  had  in 
fact  been  treated  several  years  previous  by  a  physician  for 
la  grippe,  sour  stomach  and  heartburn,  did  not  necessarily  show 
fraud,  since  insured  might  honestly  have  interpreted  the  ques- 
tions as  inquiring  whether  he  had  been  treated  for  a  serious 
disease.  Reserve,  etc.,  Ins.  Co.  v.  Root,  448,  452  (2). 

11.  Life  Insurance. — Interest  of  Beneficiary. — Evidence. — AdnUssi- 
hiUty. — Generally,  where  a  life  policy  contains  no  provisions 
authorizing  a  change  of  beneficiary,  proof  of  anything  said  or 
done  by  the  insured  after  the  beneficiary's  interest  has  vested  is 
not  permissible  to  defeat  the  rights  of  such  beneficiary. 

Pape  V.  Pape,  153,  176  (8). 
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12.  Life  Insurance, — Policy. — Interest  in  Proceeds. — Evidence. — 
Sufflciency. — In  an  action  on  a  life  insurance  policy  involving  the 
rights  of  plaintiff,  insured's  brother,  to  whom  the  policy  had 
been  assigned  in  consideration  of  his  having  become  surety 
on  certain  notes,  and  of  insured's  son  to  the  proceeds  of  the 
policy,  evidence  showing  that  plaintiff  who  had  for  some  years 
indorsed  notes  for  insured,  refused  to  indorse  certain  renewal 
notes,  that  insured  thereupon  suggested  to  his  son,  who  managed 

'  his  business  affairs,  and  to  plaintiff  that  certain  life  policies  be 
assigned  to  him  for  security,  that  the  son  then  stated  the  amount 
of  assignable  life  policies  held  by  insured,  whereupon  plaintiff, 
being  satisfied  with  the  general  arrangement,  signed  part  of 
the  notes  and  the  next  day,  after  insured  promised  that  the 
policies  previously  mentioned  would  be  properly  assigned,  indorsed 
the  remainder  of  the  notes,  and  that  the  assignment,  which  was 
prepared  by  the  son,  included  a  policy  in  which  he  had  an  inter 
est  and  whiq}i  he  knew  could  not  be  assigned,  was  sufficient  to 
warrant  the  inference  tiiat  plaintifTs  Indorsement  was  influ- 
enced by  the  son's  conduct  in  respect  to  the  policy,  so  that  the 
son  was  estopped  from  asserting  any  interest  in  the  proceeds 
thereof.  Pape  v.  Pape,  153,  174  (6). 

13.  Life  Insurance  PoUcy. — Construction. — Right  to  Proceeds. — 
Where,  In  an  application  for  a  policy  of  life  Insurance,  insured, 
in  answer  to  the  question,  ''If  for  the  benefit  of  the  wife,  state 
precisely  whether  it  shall  be  paid  to  her  children,  to  his  children, 
or  the  children  of  the  two,  if  she  be  not  living  at  its  maturity,** 
stated,  "Their  children,"  and  the  policy  was  made  payable  to 
Insured's  second  wife,  or  if  she  was  not  living  to  *^eir  chil- 
dren," insured's  children  by  both  marriages,  on  his  being  pre- 
deceased by  the  second  wife,  were  entitled  to  a  proportionate 
share  in  the  proceeds  of  the  policy.    Pape  v.  Pape,  163,  164  (1). 

14.  Life  Insurance  Policy. — Contingent  Interests. — ^Upon  the  deliv- 
ery and  acceptance  of  a  life  policy  payable  to  insured's  second 
wife  for  her  sole  use  if  living,  or  if  not  living  to  "their  chU* 
dren,'*  a  son  of  insured  by  his  first  wife  took  an  interest  in  the 
policy  contingent  upon  his  and  insured's  surviving  the  primary 
beneficiary,  which  would  have  terminated  had  the  son  prede- 
ceased the  primary  beneficiary,  in  which  event  his  heirs  would 
have  had  no  interest  in  the  insurance.   Pape  v.  Pape,  153, 168  (2). 

15.  lAfe  Insurance  PoUcy. — Right  to  Proceeds. — Heirs  of  Second- 
ary Beneflciary.-^Interests.—VndeT  a  policy  of  life  insurance 
payable  to  insured's  second  wife  for  her  sole  use  if  living  or,  if 
not,  to  their  children,  upon'the  death  of  the  second  wife,  insured's 
children  who  survived  the  second  wife,  including  a  son  by 
insured's  first  wife,  took  vested  interests  In  the  policy,  and  upon 
such  son's  subsequent  death  his  heirs  succeeded  to  ^is  interest, 
and  were  entitled  upon  the  death  of  the  insured,  to  their  dis- 
tributive shares  therein.  Pape  v.  Pape,  153,  169  (4). 

INTENTION— 

As  element  of  delivery,  see  Deeds  5. 
Proof  of,  see  Evidence  2. 
Legislative,  see  Statutes  1. 
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INTERPLEADER— 

See  also  Deposits  in  Court. 

Rights  of  Interpleader. — Defenses, — ^Where  a  bank  which  issued  a 
certificate  of  deposit  paid  Into  court  the  amount  due  thereon, 
but  thereafter  participated  as  an  active  adversary  with  the 
payee,  opposing  recovery  of  any  amount  by  the  plaintiff  holder, 
it  waived  the  right  to  claim  the  benefits  of  interpleader  and  may 
not  object  to  the  recovery  of  a  judgment  for  principal  and 
interest  from  the  date  of  demand  to  the  time  of  trial,  which 
was  more  than  the  amount  paid  into  court,  since  an  essential 
element  of  interpleader  is  that  the  party  claiming  the  benefits 
thereof  asserts  no  daim  to  the  money  so  paid,  nor  to  any  interest 
in  the  controversy.       Krieg  v.  Palmer  Nat,  Bank,  677,  696  (12). 

INTERROGATORIES 

Answers,  review,  see  Appeal  58-61 ;  Bills  and  Notes  2 ;  Tbl^l  15. 

INTERSTATE  COMMERCE— 

See  COMMEECE. 

INTERURBAN  RAILROADS— 

See  Railkoads. 

JUDGMENT— 

Review  of,  see  Appeal  1-6,  11-13,  26,  53;  Bastards  1. 
Void,  collateral  attack,  see  Highways  5. 
Conformance  with  statute,  necessity,  see  Bastabds  2,  3. 
For  Judgments  in  particular  actions  or  proceedings,  see  also  the 
various  specific  topics. 

1.  Default.^Setting  A^id^.— Section  405  Bums  1914,  (396  R.  S. 
1881,  imposes  an  imperative  duty  on  the  court  to  relieve  a  party 
from  a  judgment  against  him,  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,  where  such  facts  are  made  to 
appear  to  the  satisfaction  of  the  court 

Daub  V.  Van  Lundy,  468,  473  (2). 

2.  Default. — Motion  to  Set  Aside. — Requisite. — Showing  of  a  Valid 
Defense.— Vuder  f405  Bums  1914,  |396  R.  S.  1881,  providing  that 
a  party  may  be  relieved  from  a  Judgment  taken  against  him 
through  mistake,  inadvertence,  surprise  or  excusable  neglect  and 
requiring  a  showing  of  a  valid  defense  to  the  action,  a  verified 
motion  to  set  aside  the  Judgment  based  on  the  fact  that  the 
real  estate  involved  in  the  mortgage  foreclosure  by  default  was 
conveyed  to  affiants  by  plaintiff's  mortgagor  as  part  of  a  fraudu- 
lent transaction,  and  that  the  realty  involved  never  belonged 
to  affiants,  without  any  showing  as  to  the  nature  of  the  fraud 
or  the  parties  thereto,  was  properly  overruled  as  not  showing  a 
valid  defense  to  the  foreclosure  proceedings. 

Daub  v.  Van  Lundy,  468,  475  (6). 
8.  Foreign  Judgment. — Full  Faith  and  Credit. — As  the  Constitu- 
tion requires  that  full  faith  and  credit  must  be  given  to  the 
public  acts,  records  and  Judicial  proceedings  of  every  other  state, 
where  a  court  found  that  deceased  was  granted  a  divorce  in 
Michigan,  and  there  was  nothing  in  the  findings  to  overcome 
the  presumption  of  regularity  in  the  divorce  proceedings,  a  con- 
clusion of  law  that  a  woman  whom  deceased  married  subse- 
quently to  such  divorce  was  his  widow  was  not  erroneous. 

Ball  V.  Bauchert,  201,  206  (3). 
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4.  Setting  Aside. — Petition, — Suffldencv.— statute. — ^A  petition  to 
set  aside  a  Judgment  which  in  effect  is  merely  a  motion  to  vacate 
the  ruling  on"  the  motion  for  a  new  trial  does  not  come  within 
§405  Burns  1914,  §396  B.  S.  1881,  providing  that  a  party  may  be 
relieved  of  a  Judgment  taken  against  him  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect. 

Stampfer  v.  Peter  Sand  Brewing  Co.^  485,  492  (1). 

JUDICIAL  KNOWLEDGE— 

See  Pleading  5. 

JURISDICTION— 

State  and  federal  courts,  conflict,  see  Bankbuftcy  8,  9. 

Appeal  from  Justice  of  the  peace.  Jurisdiction  of  circuit  court,  see 

Justice  of  the  Peace. 
Action  for  possession,  see  Justices  of  the  Peace. 

JURY— 

Instructions,  see  Teial. 

JUSTICES  OF  THE  PEACE— 

Appeals, — When  Jurisdiction  Is  Conferred, — If  a  court  of  a  justice 
of  the  pe&ce  does  not  X^stve  Jurisdiction  of  the  subject-matter  of 
a  cause  commenced  therein,  a  circuit  court  does  not  acquire 
Jurisdiction  on  appeal.  Little  v.  Hoffman,  371,  373  (2). 

LABORERS— 

See  Master  and  Servant. 

LANDLORD  AND  TENANT— 

See  also  Appeal  7,  44. 

Action  for  Possession. — Complaint. — Sufficiency. — Jurisdiction, — In 
a  landlord's  action  for  possession,  a  complaint  describing  the  real 
estate  as  being  in  Indianapolis,  Indiana,  sufficiently  showed 
that  it  was  located  in  Marion  county,  so  that  a  Justice  of  the 
peace  of  such  county  had  Jurisdiction  under  S8071  Burns  1914, 
§5225  R.  S.  1881,  providing  that  in  such  actions  only  a  Justice  of 
the  peace  of  the  county  in  which  the  lands  are  situated  shall 
have  Jurisdiction.  Little  v.  Hoffman,  371,  373,  374  (1). 

LAW  OF  THE  CASE— 

See  Appeal  87,  94. 

LEGISLATIVE  POWER— 

See  Insurance  5. 

LETTERS— 

Sufficiency,  to  take  transaction  out  of  statute  of  frauds,  see  Frauds, 
Statute  op  2. 

LIENS— 

See  Chattel  Mortgages  ;  Mechanics'  Liens. 

LIFE  ESTATES- 

Reservation,  effect,  see  Deeds. 
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LIFE  INSURANCE— 

See  Insurance. 

UVB  STOCK— 

Killing,  liability,  see  Railboads  14,  15. 

MACHINERY— 

Dangerous,  guards,  see  Master  and  Servant  2,  4-6. 

MANDATORY  INSTRUCTIONS— 

See  Trial  12. 

MASTER  AND  SERVANT. 

I.     Mastbr's   Duty — Nboliocncb —  II.     Wobkmbn'b  Ccmpbnbation,  23- 
LlARIUTY,  1-22.  46. 

See  also  Appeal  69,  60 ;  Commerce. 

I.    Master's  Duty — Neoligenge — ^Liariijty. 

1.  A88umption^of  Riah. — Contributory  Negligence,— Jury  Question. 
— ^Where  a  servant,  while  acting  in  obedience  to  specific  orders 
and  directions  of  the  master,  was  injured  as  a  result  of  such 
obedience,  it  cannot  be  said,  as  a  matter  of  law,  that  ,the  injury 
was  the  result  of  an  assumed  risk,  especially  if  the  master  gave 
the  servant  assurances  of  safety,  though  prior  tp  receiving  such 
assurances  the  servant  had  doubts  and  misgivings  as  to  the 
danger;  nor,  under  such  circumstances,  can  it  be  said,  as  a 
matter  of  law,  that  the  servant  was  guilty  of  contributory  neg- 
ligence. Wolfe  V.  Oriner,  698,  706,  707  (7). 

2.  InjurieB  to  Servant, -^-QuardJfng  Dangerous  Machinery, — Statute. 
—Under  {9  of  the  Factory  Act,  Acts  1899  p.  231,  {8029  Bums  1914, 
where  it  is  not  practicable  to  guard  a  dangerous  machine  so  fully 
and  securely  as  to  eliminate  all  danger,  but  it  is  practicable  to 
guard  it  luf  tially  and  thereby  reduce  the  danger  to  the  minimum, 
such  partial  guarding  is  in  compliance  with  the  statutory  require- 
ment IlUnois  Car,  etc.,  Co.  v.  Brown,  815,  825  (5). 

3.  Iniuries  to  Servants. — Assumption  of  Risk. — Violating  Statutory 
Duty. — In  a  servant's  action  against  the  master  for  personal 
injuries,  the  doctrine  of  assumed  risk  has  no  application  where 
the  alleged  negligence  consists  of  the  violation  of  a  duty  imposed 
by  statute.  Illinois  Car,  etc.,  Co.  v.  Brown,  815,  823  (4). 

4.  Injuries  to  Servant. — Action. — Complaint. — Sufficiency. — In  a 
servant's  action  against  the  master  for  injuries  sustained  by  the 
breaking  of  an  emery  wheel,  a  complaint  alleging  that  the  wheel 
was  unguarded,  contrary  to  the  laws  of  Indiana,  that  while 
unguarded  it  was  dangerous  to  employes,  and  that  the  wheel 
could  have  been  guarded  at  a  small  expense,  so  as  to  make  it  safe, 
and  without  interfering  with  the  proper  use  thereof,  is  good  as 
against  a  demurrer  on  the  ground  that  an  emery  wheel  is  not 
such  a  machine  as  {9  of  the  Factory  Act,  Acts  1899  p.  231,  §8029 
Bums  1914,  requires  to  be  guarded. 

Illinois  Car,  etc.,  Co.  v.  Brown,  315,  322  (3). 

5.  Injuries  to  Servant. — Guarding  Machinery. — PracticaUlity.-^ 
Jury  Question.—Vuder  §9  of  the  Factory  Act,  Acts  1899  p.  231, 
18029  Bums  1914,  requiring  certain  machinery  to  be  properly 
guarded,  whether  a  particular  machine  is  dangerous,  and  whether 
it  is  practicable  to  guard  it,  are  questions  of  fact  for  the  Jury. 

Illinois  Car,  etc.,  Co.  v.  Brown,  315,  322  (2). 
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a  Injuries  to  8ervant.^NeffUffetu>e.'-4J'ni;tuarded  MwMnery.— 
Statute.— Vn^r  §9  of  the  Factory  Act,  Acte  1899  j^  231»  §8029 
Burns  1914,  requiring  that  all  vats,  pans,  etc,  be  properly 
guarded,  failure  to  guard  the  spedfled  machinery  is  negligence 
per  «e,  and  all  dangerous  machines  of  eyeiy  desccl^tloii  must 
be  properly  guarded,  if  it  is  practicable  to  do  so. 

lUinoia  Car,  eic^  Co.  v.  Brown,  815,  322  (1). 

7.  /fi/tiriea  to  Servaint.'^NegUffenoe.'^la  a  seryanfs  action  for  in- 
juries caused  by  the  breaking  of  an  unguarded  emery  wheel, 
where  tiie  Jury  found  that  such  wheel  was  dangerous,  defendant 
was  bound  to  take  notice  of  its  dangerous  character  and  antici- 
pate that  Injury  would  result  from  failure  to  properly  guard  it 

lUinoia  Car,  etc,  Co.  v.  Brown,  316,  328  (9). 

8.  Injuries  to  Servant^^NegUgenoe.'^Proof. — ^In  a  servant's  action 
against  the  master  for  personal  injuries  sustained  when  an 
unguarded  emery  wheel  broke,  it  was  necessary  to  show,  in 
order  to  sustain  a  finding  that  defendant  was  negligent,  that  the 
employer  should  have  anticipated  the  exact  injury,  but  it  is 
sufficient  if  by  ordinary  care  and  prudence  the  employer  should 
have  known  that  some  injury  might  result  froni  the  failure  to 
guard  the  wheel.     lUinois  Car,  etc.,  Co.  v.  Brown,  315,  328  (8). 

9.  Injuries  to  Servant. — Neffligenoe. — Instructions. — ^In  an  action 
for  wrongful  death  of  a  railroad  employe  due  to  being  struck 
by  a  train,  the  giving  of  an  instruction  that  where  several  acts 
of  negligence  are  sufficiently  alleged  it  is  not  essential  that  all 
of  such  negligent  actS'  be  proved,  but  there  may  be  a  recovery 
if  it  is  proved  that  the  injury  was  the  result  of  some  one  or  more 
of  them,  was  not  error,  tiie  acts  charged  being  of  such  a  nature 
that  any  one  of  them  or  any  combination  thereof  might  be  found 
to  be  the  negligence  which  constituted  the  proximate  cause  of  the 
injury.  Pennsylvania  Co.  v.  Stalker,  Admr.,  329,  343  (7). 

10.  Injuries  to  Servant.—Asswnption  of  Risk. — Procedure.'— Fed- 
eral Employert^  Liability  Act. — ^In  an  action  for  pevsonal  injuries 
in  a  state  court  coming  within  the  terms  of  the  fedef al  Employers* 
Liability  Act  of  1908,  |8657  et  seq.  Gomp.  Stat  1918,  35  Stat  at 
L.  65,  the  procedure  is  that  prevailing  in  the  state  courts,  and, 
though  what  amounts  to  assumption  of  risk  is  substantive  law, 
the  method  of  determining  in  any  case  whether  an  emi^oye  has 
assumed  the  risk  is  a  question  of  procedure. 

PennsyVooftUa  Co.  v.  Stalker,  Admr.,  329,  337  (2). 

11.  Injuries  to  Servant.-^Action. — Conflicting  Instructions.— Jn  an 
action  for  the  wrongful  death  of  a  railroad  employe  who  was 
struck  by  a  train,  an  instruction  that  if  decedent  fkiled  to  obey 
any  rule  of  defendant  of  which  he  had  notice,  or  any  instruction 
given  him  by  his  supervisor  in  defendant's  service,  and  such 
failure  contributed  to  bring  about  his  injury,  it  might  be  con- 
sidered as  bearing  upon  the  question  of  decedent's  contributory 
negligence,  but  it  would  not  be  a  defense  to  the  action,  is  not 
erroneous  and  Is  not  in  conflict  with  an  instruction  to  the  effect 
that  it  was  decedent's  duty  to  exercise  reasonable  diligence  to 
ascertain  the  rules  promulgated  by  defendant,  as  It  had  the  legal 
right  to  do,  and  that  if  decedent  voluntarily  failed  or  refused  to 
conform  or  comply  therewith,  he  assumed  the  risk,  as  the  first 
instruction  resting  on  the  proposition  that  a  mere  fkHure  to 
obey  a  rule  amounts  to  contributory  negligence^  while  the  second 
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instruction  is  based  on  the  proposition  that  a  voluntary  violation 
of  a  role  amounts  to  assumption  of  risk. 

Pemvylvania  Co.  v.  Btalker^  Admr.^  329,  d48  (8). 

12.  Injuries  to  Servant.— Aaswnpiion  of  Risk.— Jury  Question. — 
Under  the  settled  procedure  of  Indiana,  it  is  a  question  of  fact 
for  the  jury  whether  an  employe  assumed  the  risk  of  injury,  in 
view  of  all  the  circumstances  of  the  case. 

PennayVoaf^  Co.  v.  Stalker,  Admr.,  329,  837  (3). 

13.  Injuries  to  Servant, — Assumption  of  Risk. — ^Being  contractual 
in  its  origin  and  nature,  assumption  of  risk  will  not  arise  by 
implication  of  law  from  a  perilous  situation  suddenly  created. 

Pewnsylvofn/ia  Co.  v.  Stalker,  Admr.,  329,  339  (5). 

14.  Injuries  to  Servant. — Assumption  of  Risk. — Evidence. — In  an 
action  for  the  wrongful  death  of  a  railroad  employe  where  dece- 
dent was  struck  and  killed  by  a  west-bound  tridn  running  on 
the  east-bound  track  contrary  to  custom,  evidence  held  not  to 
show  that  deceased  assumed  the  risk. 

Pennsylvania  Co.  v.  Stalker,  Admr.^  829,  339  (6). 

15.  Injuries  to  Servant. — NegUgence. — Municipal  Ordinance, — 
Police  Regulation, — ^In  an  action  based  on  the  federal  Employers' 
Liability  Act  of  1908,  {8657  et  seq.  Comp.  Stat  1918,  35  Stat  at 
L.  65,  for  the  wrongful  death  of  a  railroad  employe  as  a  result 
of  being  struck  by  a  train,  a  municipal  ordinance  prohibiting  the 
running  of  trains  within  the  corporate  Umits  at  a  greater  speed 
than  ten  miles  an  hour,  and  fixing  a  penalty  for  violations,  was 
admissible  as  bearing  on  the  question  of  negligence,  since,  though 
all  state  laws  are  superseded  by  the  federal  statute,  the  act  does 
not  specify  what  constitutes  negligence,  but  leaves  the  question 
to  be  determined  in  accordance  with  the  established  rules  of  law. 

Pennsylvania  Co.  v.  Stalker,  329,  350  (10). 

16.  Injury  to  Servant. — Mining. — Complaint, — Sufficiency, — Stat- 
utes,— ^In  an  action  by  a  coal  miner  for  personal  injuries  sustained 
when  the  roof  of  a  mine  room  caved  in,  allegations  in  a  para- 
graph of  complaint  Growing  that  the  mine  boss  failed  to  furnish 
sufBdent  timbers  to  make  the  room  safe  and  to  inspect  the  same, 
as  required  by  |8580  Burns  1914,  Acts  1905  p.  65,  and  that  such 
failure  was  the  proximate  cause  of  the  injury,  are  not  nullified 
by  an  allegation  that  there  was  no  apparent  danger  and  that  the 
employe  was  unable  to  discover  any  defects  In  the  roof  by  the 
use  of  the  usual  and  ordinary  tests. 

Vandalia  Coal  Co.  v.  Shepard,  78,  82  (8). 

17.  Safe  Place  to  Work, — Scaffolds.— LiaUHty, — ^If  the  master 
elects  to  furnish  a  scaffold  as  a  completed  structure,  he  is  respon- 
sible for  a  lack  of  reasonable  care  in  Its  construction  to  a  servant 
injured  thereby,  whether  the  choice  is  made  in  person  or  by 
one  clothed  with  apparent  authority ;  but  where  the  master  does 
not  undertake  to  furnish  the  scaffold,  but  merely  supplies  suit- 
able material  therefor,  the  construction  being  entrusted  to,  or 
assumed  by,  the  servants  within  the  scope  of  their  employment, 
the  master  is  not  liable  for  negligent  construction  to  a  servant 
injured  thereby.  Wolfe  v.  Oriner,  698,  702  (2). 

18.  Safe  Place  to  Work, — Scaffolds, — ^Though  the  general  rule  at 
common  law  is  that  the  master's  duty  to  furnish  the  servant  a 
safe  place  in  which  to  work  may  not  be  delegated,  an  exception 
thereto  applies  in  the  construction  of  scaffolds,  t^e  rule  being 
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that,  where  a  scaffold  is  required  In  the  performance  of  the 
work,  ordinarily  the  master  owes  the  servant  a  duty  In  the 
alternative,  either  to  furnish  the  scaffold  or  suitable  materials 
for  the  construction  thereot  Wolfe  v.  Qriner,  698,  702  (1). 

19.  Furnishing  Scaffold.— Evidence. — ^The  act  of  the  master's  fore- 
man in  directing  a  servant  to  construct  a  scaffold  is  not  decisive 
of  the  question  whether  the  master  elected  to  furnish  a  com- 
pleted scaffold  or  suitable  materials  therefor,  such  act  being 
consistent  with  either  theory.  Wolfe  v.  Qriner,  698,  703  (3). 

20.  Furnishing  Scaffold, — Conflicting  Evidence. — Jury  Question. — 
In  a  servant's  action  for  injuries  caused  by  a  defective  scaffold 
upon  which  he  was  working,  whether  the  master  elected  to 
furnish  suitable  materials  for  the  scaffold,  leaving  the  construc- 
tion thereof  to  the  servants,  or  to  furnish  a  completed  scaffold 
under  his  direction  or  that  of  his  representative,  is  a  question 
for  the  jury  where  the  evidence  is  conflicting  or  reasonably  con- 
sistent with  either  theory.  Wolfe  v.  Oriner,  698,  704  (4). 

21.  Scaffolds. — Construction. — Adoption  hy  Master. — ^In  a  servant's 
action  for  injuries  caused  by  a  defective  scaffold,  where  there 
was  some  evidence  that  the  plaintiff  was  not  present  when 
the  scaffold  was  built  and  did  not  know  the  kinds  of  materials 
used,  and  that,  upon  inquiring  before  going  upon  the  scaffold, 
he  was  assured  by  the  defendant's  foreman  that  it  was  ''solid 
and  good,"  the  jury  could  have  properly  found  that  the  master 
adopted  it  after  its  construction  and  furnished  it  to  the  plain- 
tiff as  a  completed  appliance,  notwithstanding  undisputed  evi- 
dence showing  that  the  master  did  not  originally  elect  to  fumisb 
a  completed  scaffold.  Wolfe  v.  Oriner,  698,  705  (5). 

22.  Scaffolds. — Adoption. — LiaMlity. — ^Where  a  master,  after  a 
scaffold  is  built  under  circumstances  relieving  him  from  liability, 
adopts  it  and  furnishes  it  to  the  servant  as  a  completed  appli- 
ance, he  becomes  liable  for  injuries  sustained  by  a  servant  hy 
reason  of  negligent  construction  thereof. 

Wolfe  V.  GHner,  698,  705  (6). 

II.    Workmen's  Gompeitsation. 

23.  Compensation  Agreement. — Jurisdiction  of  Industrial  Board. — 
An  agreement  between  an  employer  and  an  injured  employe  for 
payment  to  the  latter  of  a  certain  sum  per  week  during  total 
disability  and  the  necessary  surgical  and  medical  expenses  for 
the  first  thirty  days,  which  agreement  was  incomplete  and  not 
in  accordance  with  the  statute,  ihou^  it  had  be^  filed  witli, 
and  approved  by,  the  Industrial  Board,  was  not  so  conclusive 
as  to  force  the  employe  to  bring  action  thereon  hi  the  circuit 
court  to  enforce  his  rights  upon  the  employer's  discontinuance  of 
payments,  since  such  agreement  was  not  binding  on  llie  employe, 
nor  did  it  terminate  the  jurisdiction  of  the  board ;  and  the  board 
had  power  on  ai^lication  of  the  employe  to  grant  an  award 
which  took  into  account  the  payments  made  under  such  agree- 
ment Standard  Cabinet  Mfg.  Co.  v.  Tliff,  568. 

24.  Autopsy. — Refusal— VSJiere  a  claimant  for  compensation  under 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392.  told  the 
employer's  agent  that  she  would  not  allow  an  autopsy  unless  it 
was  absolutely  necessary,  but  that  she  would  talk  with  the 
employer,  who  failed  to  see  her  in  reference  to  the  matter,  there 
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was  no  unequivocal  refusal  to  grant  the  employer  the  right  to  an 
autopsy  as  provided  in  §27  of  the  act. 

Indianapolis  Abattoir  Co.  v.  Bryant,  225,  230  (4). 

25.  Claimanfs  Refusal  to  Permit  Autopsy.— Jurisdiction  of  Indus- 
trial  Board. — ^Although  §27  of  the  Workmen's  Ck)mpen8ation  Act, 
Acts  1915  p.  392,  provides  that  the  employer,  or  the  Industrial 
Board,  shall  have  the  right  in  any  case  to  require  an  autopsy, 
the  refusal  of  the  next  of  kin  to  consent  thereto  does  not  deprive 
the  board  of  Jurisdiction  to  proceed  to  a  final  disposition  of  the 
case.  Indianapolis  Abattoir  Co.  v.  Bryant,  225,  228  (1). 

26.  Waiver  of  Autopsy. — Jurisdiction  of  Industrial  Board. — ^Al- 
though claimant  refused  consent,  the  employer  waived  the  right 
to  an  autopsy,  as  provided  by  §27  of  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  where  it  made  no  objection  before  the 
Industrial  Board  until  after  the  trial  and  award,  and  it  was 
then  too  late  to  question  the  board's  jurisdiction  of  the  subject- 
matter  and  of  the  parties. 

Indianapolis  Abattoir  Co.  v.  Bryant,  225,  228  (2). 

27.  Construction. — Right  to  Autopsy. — Section  27  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  giving  the  employer 
the  right  to  require  an  autopsy  in  case  of  accidental  death  of 
an  employe,  does  not  give  the  employer  the  right  of  an  autopsy 
where  the  cause  of  death  is^  clearly  apparent  without  it,  and 
the  right  should  be  exercised*  with  caution. 

Indianapolis  Abattoir  Co.  v.  Bryant,  225,  229  (3). 

28.  Appeal. — Review. — Evidence. — Sujfflciency. — ^Where  the  Infer- 
ence that  a  servant's  death  resulted  from  an  accident  arising 
out  of  the  employment  was  a  conclusion  reasonably  dedudble 
from  the  facts,  such  finding  by  the  Industrial  Board  must  be 
upheld,  although  other  inferences  might  have  been  drawn  from 
the  evidence.  Polar  Ice,  etc.,  Co.  v.  Mulray,  270,  275  (3). 

29.  Injuries. — Arising  Out  of  Employment. — Assault  by  Fellow 
Servant — ^Where  it  was  the  duty  of  a  servant  to  keep  a  record 
of  the  ice  taken  from  the  master's  ice  house  by  its  drivers  and 
to  collect  from  them  for  shortage  in  their  settlements,  and  the 
servant  was  shot  and  killed  by  a  driver  as  a  result  of  a  quarrel 
over  a  collection,  his  death  arose  out  of  the  employment  {Union 
Sanitary  Mfg.  Co.  v.  Davis  [1916],  64  Ind.  App.  227,  distin- 
guished.) Polar  Ice,  etc.,  Co.  v.  Mulray,  270,  273  (2). 

30.  Right  to  Compensation. — Injury  Due  to  Felonious  Act. — ^A 
claim  for  compensation  under  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  will  not  be  denied  merely  because  the  accident 
resulting  in  the  injury  occurred  by  reason  of  the  unlawful  and 
felonious  act  of  some  third  person,  if  the  employe  actually  sus- 
tained it  as  a  result  of  being  specially  and  peculiarly  eiqposed 
by  the  character  and  nature  of  his  employment  to  the  risk  of 
the  danger  which  befell  him. 

Polar  Ice,  etc.,  Co.  v.  Mulray,  270,  273  (1). 

31.  Award  of  Compensation, — Evidence. — Sufficiency. — ^In  a  pro- 
ceeding for  an  award  under  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  evidence  showing  that  an  employe's  injury 
resulted  in  nephritis,  which  lowered  his  power  to  resist  a  disease 
to  which  he  was  predisposed  and  which  caused  his  death  earlier 
than  it  would  otherwise  have  occurred,  was  sufficient  to  sustain 
an  award  to  the  employe's  dependents. 

Retmier  v.  Cruse,  192,  197.  (4). 
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32.  Finding  of  Facta. — Sufficiency. — ^An  award  of  the  Industrial 
Board  for  an  employe's  death  showing  the  fact  of  employment, 
that  the  employe  died  from  a  certain  injury,  and  that  prior  to 
death  the  employer  paid  workmen's  compensation  for  such  injury, 
was  sufficient,  although  not  specifically  stated  that  the  injury 
occurred  In  the  course  of  the  employment 

Retmier  v.  Cruse,  192, 196  (3). 

33.  Finding  of  Industrial  Board, — Conclusion  of  Law. — ^A  finding 
by  the  Industrial  Board  that  an  employe  received  a  personal 
injury  by  an  accident  arising  out  of  and  in  the  course  of  his 
employment  is  a  legal  conclusion  and  not  a  finding  of  an  ultimate 
fact  RetnUer  v.  Cruse,  192,  194  (2). 

34.  Appeal.'-^Assiffnment  of  Error. — Questions  Presented. — On  an 
appeal  from  an  award  by  the  Industrial  Board,  an  assignment 
of  error  that  the  award  is  contrary  to  law  is  sufficient  to  present 
both  the  sufficiency  of  the  facts  found  to  sustain  the  award  and 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  facts. 

RetnUer  v.  Cruse,  192,  194  (1). 

35.  Proceedings  for  Compensation. — Burden  of  Proof. — ^Under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  the  burden  is  on 
the  applicant  for  compensation  for  the  death  of  her  husband  to 
prove  by  a  preponderance  of  the  evidence  facts  showing  not  only 
that  she  is  a  dependent  of  deceased,  but  also  that  he  received  an 
injury  resulting  in  his  death  and  that  the  injury  arose  out  of 
and  in  the  course  of  his  employment. 

Easkell,  etc..  Car  Co.  v.  Brown,  178,  182  (2). 

86.  Construction.— Accident. — ^The  word  "accident"  in  the  Work- 
men's Ck)mpensation  Act,  Acts  1915  p.  392,  is  used  in  its  popular 
sense,  and  means  any  imlooked  for  mishap  or  untoward  event 
not  expected  or  designed. 

Easkett,  etc..  Car  Co.  v.  Brown,  178,  187  (7). 

37.  Appeal.^^Assiffninent  of  Error. — Sufftciencg. — On  an  appeal 
from  an  award  of  compensation  by  tiie  Industrial  Board,  an 
assignment  of  error  that  the  award  is  not  sustained  by  sufficient 
evidence  is  proper,^  and  it  challenges  the  sufficiency  of  the  evi- 
dence to  sustain  every  issuable  fact  essential  to  the  sustaining 
of  the  award.  Haskell,  etc..  Car  Co.  v.  Brown,  178,  181  (1). 

38.  Proceedings  for  Compensation. — Evidence. — Sufficiency. — ^In  a 
proceedings  before  the  Industrial  Board  for  compensation,  the 
admission  of  hearsay  evidence,  even  though  error,  would  not 
entitle  appellant  to  a  reversal  of  an  award  for  applicant,  where 
the  evidence  aside  from  the  hearsay  testimony,  was  sufficient  to 
sustain  the  award. 

EaskeU,  etc..  Car  Co.  v.  Brown,  178, 190, 191  (11). 

39.  Injuries  in  Course  of  Employment. — In  a  proceedings  under  the 
Workmen's  Compensation  Act  Acts  1915  p.  392,  for  compensation 
for  the  death  of  a  servant,  where  the  undisputed  evidence 
showed  conclusively  that  decedent  at  the  time  of  his  injury  was 
performing  part  of  his  duties  at  a  time  and  place  required  by 
such  duties,  his  accident  occurred  in  the  course  of  his  employ- 
ment Easkell,  etc.,  Car  Co,  v.  Brown,  178,  189  (10). 

40.  Construction. — Accident  in  Course  of  Emploi/ment. — ^The  words 
"by  accident  growing  out  of  and  in  the  course  of  the  employment,** 
as  used  in  workmen's  compensation  acts,  should  be  given  a  broad 


INDEX.  759 

MASTER  AND  SERVANT— Contmned. 

and  liberal  construction  in  order  that  the  humane  purpose  of 
such  acts  may  be  realized. 

Haskell,  etc.,  Car  Co,  v.  Brown,  178,  188  (9). 

41.  Accident — Evidence. — Sufficiency. — In  a  proceeding  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  for  compensation 
for  the  death  of  a  servant,  evidence  showing,  in  substance,  that 
decedent  was  employed  in  unloading  heavy  steel  sheets,  whldi 
work  required  a  great  deal  of  physical  effort  when  It  was  neces- 
sary to  separate  sheets  which  at  times  became  Jammed  together, 
that  decedent  became  ill  shortly  after  assisting  In  prying  two  of 
the  sheets  apart,  and  that  the  attending  physician  found  deceased 
suffering  from  acute  anuerlsm  or  bulging  of  the -wall  of  a  blood 
vessel,  which  Is  frequently  caused  by  the  strain  incident  to  heavy 
lifting.  Is  sufficient  to  sustain  the  conclusion  of  the  Industriid 
Board  that  decedent's  Injury  and  consequent  death  was  the 
result  of  an  accident 

Haskell,  etc..  Car  Co.  y.^rown,  178,  187  (8). 

42.  Appeal. — Sufficiency  of  Evidence.— Scope  of  Review. — ^In  de-  * 
termining  whether  the  evidence  Is  sufficient  to  sustain  an  award, 
the  court  on  appeal  can  consider  only  that  evidence  most  favor- 
able to  appellee.        Haskell,  etc..  Car  Co.  v.  Brown,  178,  184  (6). 

43.  Powers  of  IndMStrial  Board. — Appeal, — Review. — Findings. — 
Inferences. — The  Industrial  Board  may,  like  a  court  or  Jury, 
draw  reasonable  Inferences  from  the  facts  and  circumstances  in 
evidence,  and  where  it  does  so,  the  court  on  appeal  cannot  say 
that  the  fact  found  as  a  result  of  such  Inferences  Is  not  sup- 
ported by  sufficient  evidence,  although  such  facts  and  circum- 
stances are  of  a  nature  that  reasonable  men  might  draw  opposite 
Inferences.  Haskell,  etc..  Car  Co.  v.  Brown,  178,  184  (5). 

44.  Proceedings  for  Award. — Burden  of  Proof. — ^Although  the  bur- 
den is  on  the  applicant  for  workmen's  compensation  to  prove 
each  element  essential  to  a  recovery,  this 'rule  Is  met  by  any 
evidence,  however  slight,  which  is  sufficient  to  make  a  reason- 
able man  conclude  In  applicant's  favor. 

Haskell,  etc.,  Car  Co.  v.  Brown,  178,  183  (4). 

45.  Appeal. — Evidence, — Sufficiency, — ^An  award  of  compensation 
will  not  be  disturbed  on  appeal  if  there  Is  evidence  to  support 
each  element  essential  to  a  recovery. 

HaskeU,  etc..  Car  Co,  v.  Brown,  178,  183  (8). 

46.  Appeal. — Time  for  Perfecting. — ^As  the  Industrial  Board,  under 
§60  of  the  Workmen's  Ck)mpensation  Act  (Acts  1915  p.  392)  has 
no  authority  to  review  an  award  by  the  full  board,  the  time  for 
perfecting  an  appeal  begins  to  run  from  the  date  of  the  award 
so  made,  regardless  of  an  attempted  review  thereof. 

Kokomo  Steel,  etc.,  Co.  v.  OHswold,  45. 

MECHANICS'  LIENS— 

1.  Notice. — Description. — Statute. — Construction. — ^Where  the  only 
point  In  dispute  between  a  materialman  and  the  owner  of  prop- 
erty Is  relative  to  the  description  of  the  property  contained  in  a 
mechanic's  lien,  the  statute,  §8297  Bums  1914,  Acts  1909  p.  295, 
§3,  is  to  be  liberally  construed. 

BrawMtm-Keene  Lumher  Co.  v.  Cole,  607,  673  (8). 

2.  Notice. — Description. — Extrinsic  Evidence. — ^Imperfect  and  In- 
accurate descriptions  of  property  in  a  mechanic's  Hen  notice  may 
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be  aided  by  extrinsic  evidence  where  proper  averments  appear 
in  the  complaint,  and  any  description  in  such  notice  is  sufficiently 
certain  if  the  land  described  can  be  identified  firom  it»  or  any 
reference  therein,  when  aided  by  such  evidence. 

BrannutnrKeene  Lumber  Co,  v.  ColOt  ^ffl^  672  (1). 

8.  NoHce. — Description!— Certainttfj'^la  an  action  to  foredose  a 
mechanic's  Uen,  where  the  rights  of  third  parties  were  not 
involved,  a  complaint  which  set  forth  a  notice  of  a  mechanic's 
lien  which  showed  the  section,  township,  range,  county,  the 
acreage,  the  nature  of  the  building  erected  thereon  and  the 
uses  to  which  it  was  put,  and  which  further  alleged  that  the 
land  on  whictr  the  building  was  constructed  was  the  only  land 
owned  by  the  defendant  in  that  section  and  that  such  building 
was  the  only  building  thereon,  was  sufficient  \as  against  a  demurs 
rer  for  want  of  facts  on  the  ground  that  the  description  contained 
in  the  notice  was  not  sufficiently  certain  to  perndt  introduction 
of  extrinsic  evidence,  the  allegations  as  to  description  being 
sufficient  to  raise  a  question  of  fact 

Brannum-Keene  Lumber  Co.  v.  Cole,  667,  673  (2). 

MINERS— 

Injuries,  action,  see  Master  and  Servant  16. 

MISTAKE— 

Relief  from  default  judgment,  see  Judgment  1. 

MOOT  QUESTION— 

See  Appeal  3. 

MORTGAGES— 

See  Chattel  Mobtgages. 

MOTIONS— 

See  New  Tbial. 

To  modify  judgment,  ground  of  review,  see  Appeal  11-13, 26. 

MUNICIPAL  CORPORATIONS— 

See  also  Appeal  79;  Reoobds. 

1.  Defective  Sidewalk, — Injuries  to  Pedestrian, — Action, — Contrib- 
utory  Negligence. — Burden  of  Proof, — In  an  action  for  injuries 
resulting  from  a  fall  on  an  icy  sidewalk,  the  burden  of  proof 
on  the  issue  of  contributory  negligence  is  upon  the  defendant, 
which  burden  is  discharged  where  it  appears  from  the  whole 
evidence  that  plaintiff  is  guilty  of  negligence  contributing  to  his 
injury.  Diffenderfer  v.  City  of  JeffersonviOe,  10, 14  (2). 

2.  Defective  Sidewalk. — Injuries  to  Pedestrians. — Action. — Instruc- 
tions.— Contributory  'Negligence. — Intoxication, — In  an  action  for 
personal  injuries  sustained  in  a  fall  on  an  icy  sidewalk,  where 
there  was  some  evidence  that  plaintiff  was  at  least  partially 
intoxicated  at  the  time  he  was  injured,  instructions  informing 
the  jury  that  intoxication  might  be  taken  into  consideration  as 
a  circumstance  in  determining  whether  the  person  injured  was 
negli^nt,  and  whether  his  negligence  contributed  to  his  injury, 
were  not  improper. 

Diffenderfer  v.  City  of  JeffersonviUe,  10,  17  (7). 
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3.  Defective  SidewcUk. — Injuries  to  Pedestrian, — Oowtributary 
Negligence. — Ordinarily  a  traveler  is  not  required  to  forego  the 
use  of  a  street  because  of  a  known  defect  therein,  but,  if  he 
thereafter  attempts  to  travel  the  street,  he  is  required  to  use 
that  degree  of  care  and  caution  which  is  commensurate  with 
the  knowledge ;  nor  is  a  traveler  necessarily  guilty  of  negligence 
in  attempting  to  pass  over  a  public  street  or  sidewalk  which  he 
knows  to  be  dangerous,  even  though  on  account  of  darkness  he 
cannot  see  so  as  to  avoid  the  danger. 

Diffenderfer  v.  Citj;  of  JeffersowviUef  10, 14  (1). 

4.  Defective  Sidewalk. — Injuries  to  Pedestrian. — Action.'^^ontrilh 
utory  Negligence. — In  an  action  for  personal  injuries  resulting 
from  a  fall  on  an  icy  sidewalk,  where  plaintiff,  knowing  the  dan- 
gerous condition  of  the  sidewalk,  attempted  to  pass  over  it,  and 
the  danger  was  such  that,  under  the  circumstances,  an  ordinarily 
prudent  person  would  not  have  attempted  to  use  the  walk,  plain- 
tiff was  presumptively  guilty  of  contributory  negligence,  but  such 
presumption  was  rebuttable  by  evidence  that  he  used  care  com- 
mensurate with  the  danger. 

Diffenderfer  v.  City  of  JeffersonvUle,  10,  14  (8). 

5.  Defective  Bidewalk. — Injuries  to  Pedestrian, — Action. — Insfruo- 
'    tions. — In  an  action  for  injuries  sustained  in  a  fall  on  an  icy 

sidewalk,  an  instruction  that,  if  plaintiff  had  knowledge  of  the 
presence  of  ice  on  the  sidewalk,  he  must  be  held  to  have  known 
that  there  was  danger  of  falling  if  he  attempted  to  pass  over 
it  in  the  dark,  and  if  he  did  attempt  to  so  pass  over  it,  and  fell 
and  was  injured  he  could  not  recover,  was  not  erroneous  in  view 
of  evidence  that  plaintiff  had  lived  near  the  scene  of  the  accident 
more  than  four  years  and  customarily  used  the  walk  in  going 
to  and  from  his  work,  that  he  knew  there  was  ice  on  the  wall^ 
rendering  it  dangerous,  and  that,  though  unable  to  see  on  account 
of  darkness,  he  used  no  care  whatever  for  his  safety. 

Diffenderfer  v.  City  of  Jefjersonville,  10,  16  (6). 

6.  Defective  Bidewalk. — Injury  to  Pedestrian. — Contributory  Neg- 
ligence,— Evidence. — In  an  action  for  personal  injuries  sustained 
in  a  fall  on  an  icy  sidewalk,  where  the  evidence  on  the  issue  of 
contributory  negligence  showed  that  water  from  a  leaky  hydrant 
flowed  across  a  city  sidewalk,  causing  ice  to  form  in  freezing 
weather,  so  that  it  was  dangerous  to  use  the  walk,  that  there 
was  a  grass  plot  on  either  side  of  the  walk  which  was  safe  for 
travel,  and  that  plaintiff,  knowing  such  facts,  attempted  to  pass 
over  the  sidewalk  on  a  night  so  dark  that  he  could  not  see  the 
ice  without  exercising  any  care  other  than  looking  ahead,  and  in 
so  doing  fell  and  was  injured,  such  evidence  is  sufficient  to  sus- 
tain a  Judgment  for  defendant 

Diffenderfer  v.  City  of  Jeffersonvitte,  10, 15  (4). 

7.  Misappropriation  of  Public  Funds. — Taxpayer's  Action  to  Re- 
cover. — Pleading. — In  an  action  prosecuted  by  taxpayers  of  a 
municipality  to  recover  misappropriated  public  funds,  the  com- 
plaint must  affirmatively  disclose  their  interest  as  that  they  are 
taxpayers.  City  of  Michigan  City  v.  Martoick,  294,  801  (5). 

8.  Misappropriation  of  Public  Funds. — Taxpayer's  Action  to  Re- 
cover.— Costs  and  Expenses, — ^Where,  by  steps  which  they  are 
authorized  to  tak6,  taxpayers  cause  to  be  restored  to  the  munici- 
pality funds  vnx)ngfully  sequestered  or  misappropriated,  they 
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may  retain  out  of  the  funa  or  recover  from  the  mnnicipality  their 
reasonable  costs  and  expenses  incurred,  Including  the  reasonable 
expense  of  procuring  the  services  of  expert  accountants. 

City  of  Michigan  City  v.  Marwick,  294,  302  (6). 

9.  Right  of  Wawpayers. — Public  Ftmds.^'^Enjoining  Miaappropria- 
tUm, — Tkixpayers  of  a  municipality  may  enjoin  municipalities  and 
their  officers  from  misappropriating  public  funds  under  their  con- 
trol, as  such  funds  belong  beneficially  to  the  taxpayers. 

City  of  Michigan  City  v.  MaruHck,  294,  301  (3). 

10.  Right  of  Tawpayeri. — Misappropriation  of  Public  Funds. — Inr- 
vestigation  and  Recovery. — ^Where  public  funds  have  been  misap- 
propriated, and  the  municipality  and  its  proper  officers  on  demand 
refuse  to  proceed  to  cause  such  funds  to  be  restored,  taxpayers, 
in  the  interest  of  themselves  and  all  others  similarly  situated, 
may  take  steps  to  recover  such  funds  in  behalf  of  the  municipality 
and  to  that  end  may  conduct  investigations  and  commence  and 
prosecute  appropriate  actions. 

City  of  Michigan  City  v.  Marwick,  294,  301  (4). 

NEGLIGENCE-^ 

See  also  Appeal  62,  79;  Cabbiebs;  Death;  Master  and  Servant 
1-22;  Municipal  Cobpobations  ;  Pleading  6;  Railboads;  Stbeet 
Railroads;  Watebs  and  Watebcoubsbs. 

Concurring  Causes, — Liability. — ^Where  an  Injury  results  from  two 
concurring  causes,  a  party  at  fault  for  one  of  such  causes  is 
liable  if  the  injury  would  not  have  resulted  in  the  absence  of  such 
fault  Fort  Wayne,  etc..  Traction  Co,  v.  Parish,  597,  601  (3). 

NEGOTIABLE  INSTRUMENTS— 

See  BuAja  and  Notes. 

NEW  TRIAL— 

See  Appeal  9,  17,  28,  32,  39,  45,  76;  Executobs  and  Adminis- 
tbatobs  4. 

NOTICE— 

See  Mechanics'  Liens. 

Revocation  of  agency,  sufficiency,  see  Pbincipal  and  Agent  3. 

NUISANCE— 

Public. — Injunction, — Complaint. — Sufficiency. — ^In  order  for  an  in- 
dividual to  successfully  maintain  a  suit  to  enjoin  the  creation 
or  maintenance  of  a  public  nuisance,  he  must  show  that  he 
sustains  a  particular  or  peculiar  injury  different  in  kind  from 
that  sustained  by  the  public  generally. 

Eads  V.  Kumley,  361,  368  (7). 

OBJECTIONS— 

Grounds  of  review,  see  Appeal  9,  30. 

OBSTRUCTION— 

Flood  waters,  liability,  see  Waters  and  Watebcoubses  2,  6. 

OPINIONS— 

See  Evidence  2,  3. 
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ORDINANCES— 

Violation,  action,  see  Appeal  62. 

PARENT  AND  CHILD— 

See  also  Adoption  ;  Fbauo. 

PAROL  EVIDENCE— 

See  EviOENCK  4. 

PARTIES— 

See  Death  4 ;  EUghwatb  4 ;  Insukance  9 ;  Subbogation  1,  2. 

PARTITION— 

See  also  BANKBtiPTOY. 

Action  for. — Pleadinff. — Complaint, — Surplusage. — ^A   plaintiff   who 

has  an  absolute  right  to  partition  is  entitled  to  sue  without  giving 

the  reasons  why,  and  all  averments  of  the  complaint  which  are 

explanatory  of  his  desire  for  partition  are,  therefore,  surplusage. 

Harlin,  Qdn.,  v.  American  Truat  Co.^  Trustee,  213,  222  (5). 

PARTNERSHIP— 

See  also  Witnesses  8. 

1.  Action  on  Partnership  Note. — Complaint. — Sufficiency. — ^In  an 
action  on  a  partnership  note,  an  amended  paragraph  of  complaint 
averring  that  the  named  defendants  doing  a  partnership  business 
under  a  certain  firm  name  executed  the  note,  that  the  defendant 
who  signed  the  firm  name  to  the  note  by  himself  as  manager 
was  a  member  of  the  firm  and  its  manager  with  authority  to 
execute  the  note,  and  that  he  had  a  right  to  deliver  the  instru- 
ment to  the  payee,  was  sufiicient  as  against  a  demurrer  on  the 
ground  that  the  complaint  did  not  allege  facts  to  show  the  autho- 
rity of  such  manager  to  sign  the  firm  name  for  the  members 
thereof.  Beed,  Exrx.,  v.  Farmers  Bank,  etc.,  425,  429  (3). 

2.  Action  on  PartnerslUp  Note. — Complaint. — Sufficiency. — Aver- 
ment  as  to  Partnership  Assets.-^Jn  an  action  against  a  partner- 
ship on  a  firm  note,  where  the  complaint  stated  a  common  cause 
of  action  against  all  the  members  of  the  firm,  the  fact  that  one 
of  them  died  and  that  the  executrix  of  his  will  was  substituted 
as  his  defendant,  since  it  did  not  affect  plaintiff's  cause  of  action, 
or  make  it  a  claim  against  the  estate  of  the  deceased  member  of 
the  partnership,  did  not  make  essential  to  the  sufficiency  of  the 
complaint  averments  showing  that  there  were  no  partnership 
assets  out  of  which  plaintiff  could  make  its  claim  that  there 
was  no  solvent  partner  living. 

Beed,  Exrw.,  v.  Farmers  Bank,  etc.,  425,  430  (4). 

PASSENGERS— 

See  Carbiebs. 

PASSES— 

Gratuitous,  liability  of  carrier,  see  Cabbiebs  5. 
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PAYMENT— 

1.  Application, — Priority  ot  Debts. — Where  a  bridge  contractor, 
after  completion  of  the  structure,  paid  to  a  materialman  money 
not  received  on  the  bridge  contract,  without  specific  instructions 
as  to  its  application,  the  court  did  not  err  in  upholding  the  dis- 
position thereof  made  by  the  materialman  in  applying  it  first 
to  the  payment  of  an  older  debt  and  crediting  the  balance  on  the 
bridge  account  Guthrie  v.  Btate,  ex  rel,  631,  635  (3). 

2.  Application. — Rights  of  Parties. — ^Where  de^ndant  entered  into 
a  written  contract  to  deliver  com  to  plaintiffs,  and  executed  his 
receipts  for  advancements,  and,  owing  them,  no  other  debt  at 
the  time,  commenced  to  deliver  com  without  attempting  to  collect 
pay  therefor,  it  should  be  assumed  that  he  intended  that  the 
value  of  such  com  was  to  be  applied  to  the  re<^ipts,  and,  when 
their  amount  in  value  of  com  had  been  delivered,  plaintiffs  could 
not,  in  an  action  for  money  due  on  subsequent  transactions  in  the 
account^  recover  attorney's  fees  as  provided  in  the  receipt 

Bom  v.  Uni(m  Elevator  Co.,  97,  104  (4). 

3.  Riffhts  as  to  Application. — Intent  of  Parties. — Application  of 
Payment  by  Court. — ^Where  a  debtor  owes  distinct  debts  or  ac- 
counts and  he  makes  a  voluntary  payment,  he  may  direct  its 
application,  but  if  neither  party  makes  a  specific  appropriation 
of  the  payment,  the  law  will  apply  it  Justly,  and,  in  case  of 
running  accounts,  in  extinguishment  of  the  first  debt,  unless  a 
different  Intention  on  the  part  of  the  parties  may  be  gathered 
from  the  facts  and  circumstances,  and  such  rule  is  not  confined 
to  payments  of  money,  but  includes  payments  made  in  com- 
modities. Bom  v.  Union  Elevator  Co.,  97, 103  (3). 

PEDESTRIANS— 

Injuries,  on  defective  sidewalks,  liability,  see  Municipal  €k>BPOBA- 
noNS. 

Crossing  accidents,  care  required,  see  Railboads  3. 

PEREMPTORY  INSTRUCTION— 

See  TBiAL  4. 

Review,  see  Appeal  88. 

PERSONAL  INJURIES— 

See  Gabbiebs;  Negligence;  Municipal  Cobpobations ;  Railboads; 
Stbeet  Railroads. 

PERSONAL  PROPERTY— 

Decree  affecting,  in  divorce  action,  see  Divobcb  3-5. 

Payment  of  debts  of  estate,  see  Executors  and  Administbatobs. 

PLEADING— 

Review  of  rulings  on,  see  Appeal  8,  23,  25,  47,  48,  72,  73,  92. 

For  pleadings  in  jmrticular  actions  or  proceedings,  see  also  the 
specific  topics. 

1.  Complaint. — Conclusions. — Construction. — Statute. — A  complaint 
which  at  least  contains  an  adequate  statement  of  conclusions  is 
sufficient  in  the  absence  of  a  motion  to  require  a  statement  of 
facts,  under  |343a  Bums  1914,  Acts  1913  p.  150,  as  to  the  con- 
struction of  allegations  in  pleadings. 

Fisher  v.  Carey,  438,  444  (4). 
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2.  Complaint, — Theory. — ^A  complaint  should  proceed  upon  some 
certain  and  definite  theory  which  must  be  determined  by  its  gen- 
eral scope  and  tenor.  Fisher  v.  Carey,  438,  444  (5). 

3.  Pleading  Conclusions^ — Sufficiency.  —  Statute.  —  Under  |343a 
Bums  1914,  Acts  1913  p.  850,  as  to  the  construction  of  pleadings, 
the  pleader's  conclusions  must  be  construed,  in  determining  the 
sufficiency  of  a  pleading,  as  equivalent  to  the  averment  of  all  the 
facts  required  to  sustain  such  conclusions. 

Haines  v.  Truellood,  456,  462  (2). 

4.  General  Denial. — Evidence  Admissible. — ^Facts  pleaded  in  para- 
graphs of  answer  which  are  not  by  way  of  confession  and  avoid- 
ance, but  directly  controvert  or  rebut  matters  pleaded  by  the 
complaint,  are  admissible  In  evidence  under  the  general  denial. 

City  of  Michigan  City  v.  Marwick,  294,  299  (1). 

5.  Matters  of  Judicial  Knowledge. — Statute. — ^Under  §383  Bums 
1914,  1374  R.  S.  1881,  providing  that  matters  of  which  courts 
take  judicial  notice  need  not  be  pleaded,  where  a  complaint  to 
recover  possession  of  real  estate  showed  that  the  property  involved 
was  located  in  Indianapolis,  it  was  unnecessary  to  allege  that  it 
was  tn  Marion  county,  Indiana,  since  the  courts  will  take  Judicial^ 
notice  that  tiie  city  of  Indianapolis  Is  located  in  that  county. 

Uttle  V.  Hoffman,  371,  374  (5). 

6.  Negligence. — Allegations. — Sufficiency. — ^Where  the  acts  charged 
are  of  such  a  nature  and  character  as  to  be  necessarily  negligent, 
they  will  be  so  regarded,  although  not  in  terms  characterized  as 
negligent.  EvansviUe,  etc.,  R.  Co.  v.  Scott,  121,  130  (1). 

PLEDGES^ 

Incomplete  Promissory  Note. — Use  as  Collateral  Security. — Effect. — 
In  executing  a  promissory  note,  which  was  to  be  used  as  col- 
lateral security  and  which  was  incomplete  by  reason  of  the 
absence  of  the  date  of  Execution  and  the  name  of  the  payee, 
the  maker  authorized  its  use  as  collateral  security  for  a  loan 
of  any  amount  obtainable  for  any  period  of  time  within  the 
three  years  the  note  was  to  run  before  its  maturity. 

Huhlard  v.  First  State  Bank,  etc.,  47,  64  (7). 

POLICE  POWER— 

See  Taxation  3. 

POSSESSION— 

Action,  complaint,  sufficiency,  see  Landlord  and  Tenant. 

PRESUMPTIONS— 

On  appeal,  see  Appeal  55-58. 

PRIMA  FACIE  CASE— 

See  Bridges  2. 

PRINCIPAL  AND  AGENT— 

1.  Authority  of  Agent. — Proof. — Declarations. — The  authority  of 
an  agent  cannot  be  proved  by  his  declarations  alone. 

W.  T.  Rawleigh  Medical  Co.  v.  Van  Winkle,  24,  30  (3). 
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2.  Continuance  of  Agency. — Presumption, — lAability  of  PrincipaL 
— ^A  geiieV*al  agency  once  established  is  presumed  in  law  to  con- 
tinue, and  one  dealing  with  such  person  as  the  agent  of  his 
principal,  in  good  faith,  is  not  affected,  by  the  revocation  of  the 
agent's  authority,  unless  notice  is  given  thereof. 

Qeorgia  Life  Ins.  Co,  v.  Otter  Creek  Coal  Co,^  277,  280  (1). 

8.  Revocation  of  Agency, — Necessity  of  Notice, — ^Notice  of  the  revo- 
cation of  an  agency  need  not  be  in  any  particular  form  and  need 
not  be  communicated  in  any  particular  manner,  but  to  be  effective 
it  must  be  clear  and  unequivocal. 

Qeorgia  Life  Ins,  Co,  v.  Otter  Creek  Coal  Co,,  277,  281  (3). 

PRINCIPAL  AND  AGENT— 

See  also  Bbokebs  ;  Inbubange  1. 

PRINCIPAL  AND  SURETY— 

See  also  Alteration  of  Instbuments  2. 

1.  Accommodation  Note, — Discharge  of  Surety. — Where  the  con- 
tinued use  of  a  note  as  collateral  security  without  an  indorse- 
ment was  fully  within  the  intention  of  the  parties  and  the  plan 
originally  adopted  for  raising  the  money  to.whidi  a  maker  lent 
his  name  for  the  accommodation  of  a  technical  institute,  the 
acceptance  of  the  renewal  note  without  the  indorsement  of  the 
president  of  the  institution  did  not  in  any  way  violate  the  maker*s 
contract  so  as  to  discharge  him  from  liability. 

HUhhard  v.  First  State  Bank,  etc.,  47,  64,  65  (8). 

2.  Departure  frofn  Contract. — Discharge  of  Surety. — A  surety  is 
relieved  from  his  contract  by  dealings ,  or  arrangements  between 
his  principal  and  the  creditor,  to  which  he  Is  not  a  party,  and 
which  constitute  a  departure  from  the  contract  which  may  pos- 

.  sibly  vary  or  enlarge  his  liability  without  his  consent 

Huhhard  v.  First  State  Bank,  etc.,  47,  65  (9). 

PRIORITIES—. 

See  Payment  1. 

Guardianship  funds,  commingling,  effect  as  to  general  creditors,  see 
Banks  and  Banking. 

PROMISSORY  NOTES— 

See  Bills  and  Notes. 

PROXIMATE  CAUSE— 

See  Waters  and  Watercourses  2. 

PUBLIC  FUNDS— 

Misappropriation,  taxpayer's  action,  see  Municipal  Corporations 
7-10. 

PUBLIC  NUISANCE— 

See  Nuisance. 

QUIETING  TITLE— 

Action  Predicated  on  Deed.— Evidence. — In  an  action  to  quiet  title 
in  decedent's  daughter,  who  claimed  ownership  under  a  deed  from 
her  father,  receipts  from  other  children  of  decedent  wherein 
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they  acknowledged  that  they  had  received  and  accepted  certain 
property  from  their  father  in  full  of  their  share  of  the  real 
estate  then  owned,  or  which  might  thereafter  be  acquired,  was 
properly  excluded,  as  being  immaterial. 

8nUth8on  v.  Bouse,  66,  76  (5). 

RAILROADS— 

See  also  Cabbiebs;  Death;  Eminent  Domain;  Street  Railboads. 

1.  Construction  over  Streams. — Duty  of  Railroad, — ^Under  S5105, 
cl.  5,  Bums  1914,  §3903  R.  S.  1881,  railroad  companies  have  a 
right  to  build  their  roads  upon  or  across  a  watercourse,  but  they 
must  refr^n  from  interfering  with  its  free  use,  so  that  security 
to  property  is  afforded,  and  in  this  behalf  they  must  restore  the 
stream  to  substantially  its  former  state  so  as  not  to  impair  its 
usefulness  more  than  is  absolutely  necessary. 

EvansvUle,  etc.,  R,  Co.  v.  Bcott,  121,  151  (18). 

2.  Crossing  Accidents. — Trial. — Instructions. — Care  Required. — In 
an  action  against  a  railroad  company  for  personal  injuries  sus- 
tained in  a  collision  between  its  train  and  a  street  car  in  which 
plaintiff  was  riding,  error,  if  any,  in  instructing  the  jury  that  the 
street  car  company  owed  plaintiff,  as  a  passenger,  only  ordinary 
care  and  diligence  in  operating  its  car  over  the  crossing,  was 
harmless,  since  the  railroad  company  had  the  right  to  rely  only 
on  the  street  car  company's  duty  toward  it,  which  was  that  of 
using  only  ordinary  care  to  avoid  the  collision,  and  it  could  not 
rely  on  the  street  car  company  discharging  a  higher  degree  of 
care  toward  its  passengers. 

Evansville,  etc.,  R.  Co.  v,  Hotfman,  571,  575,  577  (4). 

3.  Crossing  Accidents. — Duty  to  Street  Car  Passengers. — ^A  rail- 
road company  owes  a  street  railroad  company  crossing  its  tracks 
the  same  duty  as  it  owes  pedestrians  and  the  drivers  of  private 
vehicles,  which  is  ordinary  care  and  diligence  not  to  inflict  injury 
on  them  in  the  operation  of  its  engines  and  cars. 

Evansville,  etc.,  R.  Co.  v.  Hoffman,  571,  576  (5). 

4.  Crossing  Accidents. — Duty  to  Use  Air  Brakes. — Question  for 
Jury. — Although  there  was  no  statute  requiring  air  brake  equip- 
ment and  the  use  thereof,  yet,  where  railroad  cars  were  in 
fact  so  equipped,  whether  it  was  the  railroad  company's  duty 
to  use  the  air  brakes  to  avoid  a  crossing  collision  with  a  street 
car  depended  on  whether  such  use  was  reasonably  necessary  in 
the  discharge  of  its  duty  to  use  ordinary  care  and  diligence, 
and  such  question  was  one  of  fact  for  the  jury  in  a  street  car 
passenger's  action  against  the  railroad  for  injuries  sustained  in 
the  collision.       Evansville,  etc.,  R.  Co.  v.  Hoffman,  571,  57^  (8). 

5.  Injuries  on  Tracks. — Anticipating  "Negligence. — Presumption  as 
to  Speed. — One  rightfully  on  the  station  premises  of  a  railroad 
has  a  right  to  assume,  in  the  absence  of  knowledge  or  warning 
to  the  contrary,  thai  trains  will  not  be  operated  at  an  excessive 
speed,  and  without  due  signals,  or  in  any  other  negligent  manner. 

Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  397,  419  (31). 

6.  Injuries  on  Tracks. — Contributory  Negligence. — Care  Required. 
— Due  care  for  his  own  safety  required  a  person  on  the  station 
premises  of  a  railroad  to  use  reasonable  diligence  and  caution 
to  protect  himself  from  all  dangers  arising  from  the  operation 
of  passing  trains  in  a  prudent  and  proper  manner,  and  in  such 
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other  manner  as  may  have  been,  or  could  have  been,  known  to 
him  by  the  exercise  of  ordinary  care  under  the  drcumstances, 
but  he  was  not  required  to  use  such  unusual  and  extraordinary 
care  as  would  be  necessary  for  his  protection  from  dangers  aris- 
ing from  the  reckless  or  negligent  operation  of  passing  trains 
of  which  he  had  no  knowledge,  either  actual  or  constructive,  in 
time  to  escape. 

Smith,  Adana^  v.  ClevelanA,  etc^  R.  Co^  397,  418  (30). 

7.  Injuries  on  Tracks, — Trespasser. — ^Where  one  went  to  a  rail- 
road station  to  ship  a  case  of  eggs,  and,  after  doing  so,  decided 
to  wait  for  a  milk  can  he  was  expecting  on  another  train,  he 
was  not  a  trespasser,  but  was  rightfully  on  the  railroad's  prem- 
ises, bound  to  exercise  reasonable  care  for  his  own  safety  com- 
mensurate with  the  dangers  of  which  he  had  either  actual  or 
constructive  knowledge. 

Bmith,  Admx.,  r.  Cleveland,  eto.^  R.  Co.,  397,  418  (28). 

8.  Injuries  on  Tracks. — Negligence. — Jurj;  Question. — In  an  action 
against  a  railroad  for  the  death  of  one  using  its  tracks  at  a 
station,  the  complaint  being  grounded  on  defendant's  alleged 
negligence  in  running  its  train  past  another  train  discharging 
passengers  at  a  station  in  violation  of  its  rules  and  without 
using  due  care,  where  the  evidence  was  conflicting  as  to  the 
speed  of  the  train,  when  the  steam  was  shut  off  and  whether 
warning  signals  were  given,  the  question  of  defendant's  negli- 
gence under  the  circumstances  was  for  the  jury,  so  that  the 
court  was  not  warranted  in  directing  a  verdict  for  defendant. 

Smith,  Admw.,  v.  Cleveland,  etc.,  R.  Co.,  397,  416  (25). 

9.  Injuries  on  Tracks. — Trains  Passing  at  Station. — ^A  railroad 
company  is  under  a  common-law  duty  to  use  caution  in  passing 
with  one  train  another  train  receiving  and  discharging  passen- 
gers at  a  station. 

Smith,  Admw.,  v.  Cleveland,  etc.,  R.  Co.,  397,  415  (20). 

10.  Injuries  on  Tracks. — Reasonable  Care. — What  Constitutes, — 
What  cohstitutes  reasonable  care  on  the  part  of  railroad  em- 
ployes operating  a  train  for  the  protection  of  persons  lawfully 
using  the  tracks  at  a  station  depends  upon  circumstances,  and 
may  require  constant  outlook  after  the  place  of  possible  danger 
is  visible,  the  giving  of  warning  signals,  reduction  of  speed,  or 
even  stopping  the  train. 

Smith,  Adma.,  v.  Cleveland,  etc.,  R.  Co.,  397,  416  (23). 

11.  Injuries  on  Tracks. — Care  Required. — ^Where  the  tracks  of  a 
railroad  curved  sharply  to  the  east  and  west  of  a  station,  and 
passed  through  deep  cuts  and  between  high  hills,  so  as  to 
obstruct  the  view  of  approaching  trains,  it  was  the  duty  of  the 
road's  servants  operating  a  train  to  use  reasonable  care  to  ascer- 
tain if  a  train  was  at  the  station  discharging  passengers  and, 
if  so,  to  have  stopped,  as  required  by  a  rule  of  the  railroad,  and 
not  attempted  to  pass  between  the  standlngT  train  and  the  station 
platform,  and  to  have  used  such  reasonable  care  as  might  be 
necessary  for  the  protection  of  any  person  lawfully  using  the 
tracks  at  that  point 

SmAth,  Adma.,  v.  Cleveland,  etc.,  R.  C6.,  397,  416  (22). 

12.  Injuries  on  Tracks. — Trains  Passing  Station.-^Negligence. — 
Violation  of  Rule. — ^The  violation  by  a  .railroad  of  its  rule  to  the 
effect  that  "trains  must  use  caution  in  passing  a  train  receiving 
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and  discharging  passengers  at  a  station,  and  must  not  pass 
between  it  and  the  platform  at  which  the  passengers  are  being 
received  or  discharged,"  was  not  negligence  per  se,  but  was 
proper.  In  an  action  for  wrongful  death,  as  an  item  of  evidence 
tending  to  show  the  degree  of  care  recognized  by  the  road  as 
ordinary  care  under  the  conditions  specified  in  the  rule. 

Smithy  Adnw^  v.  Cleveland^  etc^  R,  Co^  307,  415  (21). 

13.  Injuries  <m  Tracks.^-Contrihutoru  Negligence. — Conflicting  Evi- 
dence.-^urp  Question. — ^Where  one  was  killed  on  a  railroad's 
station  premises  by  one  train  passing  another  train  which  was 
receiving  and  discharging  passengers,  and  the  evidence,  in  an 
action  for  the  death,  was  conflicting  as  to  the  care  used  in 
operating  the  train  striking  decedent,  both  as  to  its  speed  and 
where  and  when  warning  signals,  if  any,  were  given,  and  the 
Jury  might  have  found,  on  weighing  the  evidence,  that  decedent 
was  rightfully  on  the  track,  and  used  reasonable  care  for  his  own 
safety  as  against  all  known  danger,  or  danger  which  he  might 
reasonably  have  anticipated  or  known  by  the  exercise  of  due  care, 
but  notwithstanding  such  care  he  was  killed  because  of  the  neg- 
ligent manner  in  which  the  train  was  operated  imder  the  existing 
circumstances,  the  question  of  decedent's  contributory  negligence 
was  for  the  Jury. 

Smith,  Admx.^  v.  Cleveland,  etc.,  R.  Co,,  397,  419  (32). 

14.  Interur'ban  Railroads. — Killing  Stock. — Entry  Through  Oate. — 
LiaMlitp.^Vnder  §5712  Bums  1914,  Acts  1903  p.  426,  requiring 
an  abutting  landowner,  when  an  interurban  railroad  is  fenced 
at  a  point  where  a  private  way  is  constructed  across  It,  to  erect 
and  maintain  a  gate  across  the  way  and  to  keep  it  fastened  and 
closed  when  not  in  use  by  him,  where  an  abutting  owner's  cattle 
pushed  a  gate  in  the  fence  open,  came  on  the  private  crossing  and 
then  passed  over  the  cattle  guard,  which  the  railroad  company 
had  contracted  to  maintain,  onto  its  tracks,  and  were  killed  by 
its  car,  the  railroad  was  not  liable,  unless  guilty  of  negligence. 

Terre  Saute,  etc..  Traction  Co.  v.  Combs,  116,  119  (2). 

15.  Interurban  Railroads. — Killing  Stoch. — Action. — Complaint. — 
Sufficiency. — In  an  action  against  a  railroad  company  to  recover 
for  live  stock  killed  on  its  right  of  way,  a  complaint  showing  a 
contract  between  plaintiff  and  defendant  railroad  under  which 
the  latter,  in  consideration  of  a  grant  of  a  right  of  way,  agreed 
to  construct  and  maintain  two  crossings  and  cattle  guards  at 
such  points  as  plaintiff  should  designate,  that  defendant  con- 
structed them  but  neglected  and  refused  to  keep  the  cattle  guards 
in  repair,  so  that  they  would  turn  stock  and  prevent  It  from 
getting  on  the  right  of  way,  and  that,  without  fault  on  the  part 
of  plaintiff,  his  cows,  in  going  over  one  of  the  crossings,  strayed 
over  and  across  the  cattle  guard  and  were  killed,  states  a  cause 
of  action.    Terre  Haute,  etc..  Traction  Co.  v.  Combs,  116, 118  (1). 

REAL  ESTATE— 

Sales,  excess  acreage,  recovery,  see  vendob  and  Pubchaseb. 

RECORDS— 

Preparation  and  contents  for  appeal,  see  Appeal  20-22. 

Records  of  Municipal  Corporation. — Right  to  Examine. — Taxpayers 
of  a  municipality  have  a  right  to  examine  Its  books  and  records 
at  proper  times  for  any  legitimate  purpose. 

City  of  Michigan  City  v.  Mandck,  294,  300  (2). 
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REMONSTRAXCE— 

See  DRAI17S  1-3,  &;  Iir junction  3. 

RES  GESTAE— 

See  Evidence  6. 

RESIDENCE— 

Affidavit  in  divorce  proceedings,  sufficiency,  see  Divobce  l,  2. 

RETALIATORY  STATUTE— 
See  Insurance  3,  6 ;  Statutes  3. 

REVIEW—* 

See  Appeal. 

RISKS— 

Assumptioii,  see  Masteb  and  Servant  1,  3, 10,  12-15. 
Assumption,  under  Employer's  Liability  Act,  see  Commebcb. 

RIVERS-* 

See  Watebs  and  Watebcoubshb. 

RULES  OF  COURT— 

Preparation  of  briefs,  see  Appeal  28-38,  40,  41. 

SALES— 

See  also  Vendor  and  Purchaser. 

1.  Contract, — Construction. — ^A  provision  of  a  contract  for  the  sale 
of  goods,  payment  of  which  was  secured  by  written  guaranty, 
that  the  seller  did  not  obligate  itself  to  honor  the  buyer's  orders 
for  goods,  if  his  account  was  at  any  time  in  an  unsatisfactory 
condition,  was  for  the  benefit  of  the  seller,  and  not  the  buyer 
or  his  guarantors. 

W.  T,  Rawleiffh  Medical  Co.  v.  Van  Winkle^  24,  31  (4). 

2.  Sale  of  Goods, — Contract. — Construction. — ^Vhere  a  seller  of 
drugs  and  medicines  was  obligated  by  the  contract  of  sale  to 
instruct  and  advise  the  buyer,  who  purchased  for  resale,  as  to 
the  best  methods  of  selling  the  goods,  and  in  pursuance  to  such 
agreement  mailed  to  the  buyer  booklets  and  letters  suggesting 
that  he  leave  samples  with  prospective  purchasers,  to  be  finally 
purchased  and  paid  for  only  in  event  that  they  proved  satisfac- 
tory, the  buyer  could  not  escape  liability  for  samples  so  delivered 
and  not  paid  for,  in  the  absence  of  anything  in  either  the  booklets 
or  the  letters,  or  in  the  contract,  indicating  that  the  buyer 
should  be  excused  from  payment  for  such  articles. 

W.  W.  Rawleigh  Medical  Co.  v.  Van  WinJOe,  24,  27  (1). 

3.  Sale  of  Ooods, — Right  to  Return. — ^Where  defendant,  who  pur- 
chased drugs  and  medicines  from  plaintiff  under  a  contract  not 
authorizing  their  return,  sent  ba^ck  a  quantity  of  tmsold  goods 
at  the  direction  of  one  representing  himself  to  be  plaintHTs 
traveling  auditor,  but  did  not  list  them  on  certain  inventory 
blanks  as  required  by  plaintiff's  custom  in  such  cases,  and  plain- 
tiff informed  defendant  that  it  refused  to  receive  the  goods  back 
for  that  reason  and  that  it  would  not  do  so  unless  they  were 
properly  Inventoried  on  blanks  furnished  for  that  purpose  and 
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the  freight  paid,  defendant,  having  failed  to  comply  with  the 
conditions  imposed  by  plaintiff,  cannot  avoid  liability  for  the 
articles  so  returned  on  plaintiff's  refusal  to  accept  the  same. 

W.  T.  Rawleigh  Medical  Co.  v.  Van  Winkle,  24,  29,  31  (2). 

SCAFFOLDS— 

Construction,  liability  for  injuries,  see  Masteb  asd  Sebvant  17-22. 

SERVANTS-^ 

See  Masteb  ano  Sebvaitt. 

SPECIAL  FINDINGS-^ 

See  Tbial  19-26. 

Review  of,  see  Affeal  49,  67. 

SPOLLA.TION— 

See  Altebation  of  Instbuments. 

STATUTES— 

Cited  and  construed,  see  p.  zxiiL 
Retaliatory,  enforcement,  see  Insubangb  SL 

1.  Construction. — Legislative  Intent. — On  construing  a  statute  the 
court  is  required  to  discover,  if  possible,  the  legislative  intention 
in  the  enactment  of  the  particular  statute  under  consideration. 

State,  ew  rel.  v.  Continental  Ins.  Co.,  536,  548  (2). 

2.  Construction. — Imposition  of  Special  Taw. — Statutes  imposing  a 
special  tax  on  corporations  are  ^ithin  the  rule  that  a  statute 
providing  for  the  imposition  of  taxes  shall  be  strictly  construed 
and  that  all  reasonablo  doubts  in  respect  thereto  shall  be  re- 
solved against  the  government  and  in  favor  of  the  citizen. 

Btate,  €0  rel.  t.  Continental  Ins.  Co.,  536,  556  (6). 

3.  Retaliatory  Statute. — Construction. — Enforcement. — Section  4806 
Bums  1914,  13773  R.  S.  1881,  being  penal  in  its  nature  and  involv- 
ing the  comity  of  states,  must  be  strictly  construed  and  exe- 
cuted with  care. 

State  em  rel,  v.  Continental  Ins.  Co.,  536,  562*  (9). 

STREAMS— 

See  Watebs  and  Watebcoubses. 

STREET  RAILROADS— 

See  also  Cabbiebs  ;  Railboads. 

1.  Operation. — Ordinary  Care. — Ordinary  care  required  the  motor- 
man  of  a  street  car  to  keep  a  lookout  ahead. 

Beck  V.  Indianapolis  Traction,  etc.,  Co.,  635,  645  (2). 

2.  Collisions. — Contributory  Negligence. — ^Where  the  driver  of  a 
hearse  started  to  drive  diagonally  across  street  car  tracks,  when 
a  car  150  feet  away  was  approaching  at  the  rate  of  six  to  ten 
mile  an  hour,  the  mc^e  fact  that  he  saw  the  motorman  looking 
In  an  opposite  direction  would  not  be  sufficient  to  charge  him 
with  contributory  negligence  as  a  matter  of  law. 

Beck  v.  IndianapoUs  Traction,  etc.,  Co.,  635,  645  (3). 

3.  Collisions.--In8tructions,^Province  of  Jun^.— Where  the  drive? 
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of  a  hearse  attempted  to  drive  diagonally  across  street  car  tracks 
and  was  struck  by  a  street  car,  in  an  action  for  the  damages 
occasioned  thereby,  an  instruction  that,  If  the  driver  of  the  hearse 
drove  on  the  tracks  when  he  might  have  stopped  after  observing 
that  the  motorman  was  not  looking,  there  could  be  no  recovery, 
was  improper  as  an  invasion  of  the  province  of  the  Jury,  since 
the  jury  had  the  right  to  determine  whether  the  driver  acted 
as  a  reasonably  prudent  person  would  have  acted  under  the 
same  circumstances. 

Beck  V.  Indianapolis  TractUm,  etc^  Co^  635,  643  (1). 

4.  ColUsUmsj^^ontributory  Jfegligence. — Custom. — In  an  action 
for  damages  sustained  by  the  plaintiff  in  a  collision  between  a 
hearse  and  a  street  car,  where  the  defendant  admitted  a  custom 
to  give  funeral  processions  the  right  of  way,  an  instruction  that, 
though  the  plaintiff,  the  driver  of  the  hearse,  had  an  equal  right 
with  the  defendant  to  drive  on  that  part  of  the  street  occupied 
by  the  tracks,  it  was  his  duty  on  seeing  the  car  to  drive  off 
the  tracks,  was  improper  as  ignoring  the  admitted  custom. 

Beck  V.  IndAanapolis  fraction,  eto^  Co^  635,  645,  646  (4). 

STREETS-^ 

See  MuNidFAL  Gobpobatioits. 

SUBROGATION^ 

1.  Actions. — Parties. — Ordinarily  the  remedy  by  subrogation  can- 
not be  applied  unless  those  whose  rights  will  thereby  be  affected 
are  parties  to  the  proceeding. 

City  of  Michigan  City  v.  Marwick,  294,  306  (10). 

2.  Actions, — Parties. — In  an  action  by  expert  accountants  against 
a  city  for  subrogation  of  the  rights  of  a  conmiittee  of  dltizens 
and  taxpayers  who  had  employed  them  to  examine  the  'City's 
books,  the  citizens'  committee  were  necessary  parties  in  view  of 
the  fact  that  the  amount  of  compensation  to  be  paid  plaintiffs  was 
in  dispute.  City  of  Michigan  City  v.  Martoick,  294,  314  (11). 

3.  Defenses. — Adequate  Remedy  at  Laia. — The  remedy  of  subroga- 
tion being  equitable  in  nature,  the  established  maxims  of  equity 
are  applicable,  and  ordinarily  one  may  not  resort  to  subrogation 
where  he  has  a  clear  and  adequate  remedy  at  law. 

City  of  Michigan  City  v.  Marwick,  294,  306  (9). 

4.  Right  to  Subrogation. — Actions. — Complaint. — Sufficiency. — ^In 
an  action  against  a  city  by  expert  accountants  to  recover  for 
certain  services,  where  the  complaint  alleged  that  certain  citizens 
and  taxpayers  of  a  city  apprised  the  city  officials  of  facts  suffi- 
ciently definite  to  require  that  the  city's  financial  affairs  be 
investigated,  and  that  they  requested  such  officials  to  cause  an 
investigation  to  be  made,  which  request  was  denied,  whereupon 
such  citizens  and  taxpayers  engaged  plaintiffs,  who,  on  auditing 
the  city's  books,  discovered  a  shortage,  which  was  subsequently 
made  good,  but  not  averring  that  such  citizens  or  taxpayers  were 
insolvent,  nor  disclosing  any  other  reason  why  they  could  not  be 
required  to  perform  their  obligations  to  pay  plaintiffs  for  their 
services,  so  that  it  was  necessary  for  plaintiffs  to  resort  to  sub- 
rogation or  any  equitable  principle  to  recover  what  was  due 
them,  such  complaint  is  insufficient  to  state  a  cause  of  action 
against  the  city  on  the  theory  of  subrogation  of  the  claim  the 
taxpayers  held  against  the  municipality,  since  the  fiacts  alleged 
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show  only  that  such  citizens  and  taxpayers  were  indebted  to 
plaintiffs,  and  that,  having  discharged  their  indebtedness,  they 
might  recover  from  the  city  the  reasonable  value  of  plaintiff's 
services.  City  of  Michigan  City  v.  MarvHck,  294,  303,  306,  312  (7). 

5.  Theory. — Applicability, — Subrogation  is  defined  as- the  equity  by 
which  a  person  who  is  secondarily  liable  for  a  debt,  and  who  has 
paid  it,  is  put  in  the  place  of  the  creditor,  and  it  is  applied  where 
a  man  pays  a  debt  which  could  not  properly  be  called  his  own, 
but  which  it  was  his  interest  to  pay. 

City  of  Michigan  City  v.  Marwlck,  294,  305  (8). 

SUBSCRIPTIONS— 

Stock,  effect  of  collateral  agreement,  see  Corporations  4. 

SUBSEQUENT  APPEALS— 

See  Appeal  94. 

SUDDEN  PERILr— 

Degree  of  care,  see  Carriers  4. 

SUMMONS— 

Voluntary  appearance  of  executor  or  administrator,  effect,  see 
Abatement  and  Revival. 

SURETIES— 

See  Principal  and  Surety. 

SURFACE  WATERS— 

pee  Waters  and  Watercourses  4,  7,  8. 

SURPLUSAGE— 

See  PARTmoN. 

SURPRISE— 

Sufficiency  of  showing  to  set  aside  default,  see  Appeal  70. 

TAXATION— 

Foreign  insurance  companies,  see  also  Insurance  6. 

1.  Foreign  Insurance  Companies^ — Reinsurance, — Statute, — ^Under 
S10216  Bums  1914,  Acts  1891  p.  199,  §67,  imposing  a  tax  on  the 
gross  premium  receipts  of  foreign  insurance  companies  doing 
business  In  this  state,  a  foreign  fire  Insurance  company  is  not 
required  to  pay  taxes  on  reinsurance  premiums  received  from 
other  companies  on  account  of  risks  located  in  Indiana  where 
the  business  is  transacted  in  another  state. 

State,  ex  rel.  v.  Continental  Ins.  Co.,  536,  B57  (7). 

2.  Receipts  of  Foreign  Insurance  Companies, — Statute, — Construe- 
/ton.— Under  §10216  Bums  1914,  Acts  1891  p.  199,  §67,  requiring 
insurance  companies  not  organized  under  the  laws  of  Indiana 
and  doing  business  therein  to  report  for  taxation  semi-annually 
the  gross  amount  of  all  receipts  received  in  the  state  on  account 
of  Insurance  premiums  for  the  six  months  last  preceding,  less 
losses  actually  paid  within  the  state,  an  insurance  company  had 
the  right  In  determining  the  amount  of  premium  income  subject 
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to  taxation  to  deduct  from  its  book  entries  of  gross  preminms 
the  amount  of  premiums  represented  by  **flat"  cancellations  of 
policies  for  which  no  premiums  had  been  received,  since  the 
statute  required  it  to  pay  taxes  only  on  premiums  received  and 
retained.    Btate^  ew  rel.  v.  Continental  Ins.  00,^  536,  548,  556  (1). 

8.  Tawation  and  Regulation  of  Foreign  Insurance  Companies. — 
Police  Power. — Statute. — Construction. — Section  4790  et  seq. 
Bums  1914,  f 3765  R.  S.  1881,  regulating  the  business  of  foreign 
companies  in  this  state  and  |10216  Bums  1914,  Acts  1891  p.  199, 
167,  imposing  a  tax  upon  the  gross  premium  receipts  of  such  com- 
panies, emanate  from  the  police  power  of  the  state,  and,  being 
interrelated,  should  be  construed  together. 

Btate,  ew  rel.  ▼.  Continental  Ins.  Co.,  536,  549  (4)* 

TAXPAYERS— 

Public  records,  examination,  see  Recobds. 

Actions,  misappropriation  of  funds,  see  Municipal  Corporations 
7-10. 

TELEGRAPHS  AND  TELEPHONES— 

Enjoining  Use  of  Telephone  Line. — Damages. — Evidence. — Value  of 
Vse  of  Line. — ^In  an  action  to  enjoin  d^endant  from  using  plain- 
tiff's telephone  line,  and  to  recover  damages  for  trespass,  it  was 
not  error  for  the  trial  court  to  permit  one  of  the  plaintiffs  to 
testify  what  the  uninterrupted  use  of  the  telephone  line  would 
be  worth  per  month.  Fishier  v.  Carey,  438,  445  (7). 

TESTAMENTS— 

See  Wn-LS. 

TEXT-BOOKS— 

Cited,  see  p.  xxvi. 

THEORY— 

See  Pleading  2. 

On  appeal,  see  Appeal  47,  54. 

TIMBER— 

Enjoining  removal,  sufficiency  of  evidence  to  show  title,  see 
Adverse  Possession. 

TOWNS— 

See  Municipal  Corporations. 

TRACKS— 

See  Railroads. 

TRANSCRIPT— 

Time  for  filing,  see  Appeal  16. 

TRESPASS— 

Admission  of  evidence,  harmless  error,  see  Appeal  7d. 
Enjoining,  complaint,  see  iNJUNcnoir  1. 
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TRESPASSER^ 

See  llAiLsoADS  7. 


TRIAL. 


I.    Taking  Cabi  ok  Qubstion  Fbok    III.    Yebdict,  16. 

JuBY,  1-4.  IV.      Tbial  by  Coubt,  17-29. 

n.    Instbuctions  to  Juby^  5-15 

Direction  of  verdict,  power  of  court,  see  Deeds  4. 

Admission  and  exclusion  of  evidence,  review,  see  Appeal  76-78. 

L    Takiitg  Case  ob  Question  fbom  Juby. 

1.  Directing  Verdict. — Power  of  Trial  Court, — Weighing  Evidence, 
— The  trial  court  cannot  weigh  the  evidence  to  determine  the 
facts  Involved  In  order  to  direct  a  verdict 

Smith,  Admw^  v.  Cleveland,  etc.,  R.  Co.^  2SfI,  416  (24). 

2.  Directing  Verdict, — ^In  a  servant's  action  for  injuries  caused  by 
a  defective  scaffold  upon  which  he  was  working,  it  was  error 
to  direct  a  verdict  for  the  defendant  where  there  was  some  evi- 
dence from  which  inferences  might  have  been  drawn  in  the 
plaintiff's  favor  on  each  essential  averment  of  the  complaint  and 
also  on  the  issues  of  assumption  of  risk  and  contributory  neg- 
ligence relied  on  by  the  defendant.    Wolfe  v.  XMner,  6»8,  707  (8). 

3.  Jury  Questions, — ^Where  reasonable  minds  may  differ  upon  the 
conclusions  and  Inferences  to  be  drawn  from  the  evidence,  the 
question  is  one  of  fact  for  the  court  or  Jury  trying  the  same. 

Evansville,  etc.,  E.  Co.  v.  Hoffman,  571,  583  (15). 

4.  Peremptorv  Instruction. — Consideration  of  Evidence. — ^A  trial 
court  is  authorized  to  direct  a  verdict  in  favor  of  a  defendant 
only  where  there  is  an  entire  lack  of  evidence  on  some  essential 
phase  of  the  case  necessary  to  a  recovery,  and,  when  a  motion  is 
made  for  such  a  verdict,  it  is  for  the  court  to  say  whether 
there  is  any  evidence  to  support  each  material  issue  or  fact,  and 
if  there  is  such  evidence,  its  weight  or  probative  value  is  for  'the 
Jury,  and,  in  event  the  evidence  is  conflicting,  so  much  thereof  as 
is  favorable  to  the  party  making  the  motion  is  deemed  withdrawn, 
for  the  puri)ose  of  deciding  the  question  presented  by  the  motion, 
and  the  court  will  consider  only  the  evidence,  if  any,  favorable 
to  the  opposite  party. 

Smith,  Admiff.,  v.  Cleveland,  etc.,  R.  Co.,  897,  409  (9). 

II.    Inbtbuctions  to  Jubt. 

5.  Instructions.— Cure  of  Error. — ^Instructions  are  not  erroneous 
because  they  do  not  apply  to  all  the  separate  issues  Involved, 
where  such  issues  were  covered  by  other  instructions. 

Evansville,  etc.,  R.  Co.  v.  Hoffman,  571,  675  (2). 

6.  Instructions, — Issues, — In  an  action  for  the  death  of  a  pedes- 
trian, where  the  complaint  showed  that  decedent  was  struck  by 
an  automobile  while  lawfully  upon  the  street  and  exercising  due 
care  for  his  own  safety,  an  Instruction  that  he  had  a  right  to 
cross  the  street  was  not  erroneous  or  harmful,  although  Uiere 
was  no  controversy  over  the  matter. 

Indianapolis  Traction,  etc,  Co.  v.  Lee,  Exrw.,  105,  110  (1). 

7.  Instructions. — Duty  to  Request, — Waiver  of  Error. — ^If  defend- 
ants in  an  action  for  wrongful  death  desired  a  more  complete 
instruction  on  the  measure  of  damages  than  that  given,  it  was 
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their  duty  to  tender  a  correct  and  appropriate  instruction  on 

that  subject,  and,  having  failed  to  do  so,  they  cannot  complain. 

Indianapolis  Traction,  etc.,  Co.  v.  Lee,  Exrx,^  105,  114  (6). 

8.  Instructional — Conflict. — ^In  an  action  against  a  railroad  com- 
pany for  x)ersonal  injuries  sustained  In  a  collision  between  its 
train  and  a  street  car  in  which  plaintiff  was  riding,  an  instruction 
that  defendant  owed  no  duty  to  equip  its  cars  with  air  brakes,  and 
have  them  connected  and  in  use  merely  to  avoid  Injury  to  street 
cars  or  other  vehicles  which  might  be  Imperiled  at  crossings 
through  the  negligence  of  persons  in  charge  of  them  was  correct 
and  not  in  conflict  with  an  instruction  that  failure  of  defendant's 
servants  to  use  air  brakes  with  which  the  cars  were  equipped  to 
avoid  the  collision  would  be  considered  on  the  Issue  of  defendant's 
negligence.  Evansville,  etc.,  R.  Co.  v.  Hoffman,  571,  580  (9). 

9.  Instructions. — Cure  of  Error. — In  an  action  for  personal  Inju- 
ries, Instructions  hypothesizing  the  finding  of  negligence,  proxi- 
mate cause,  and  consequent  injury  and  damages  were  not 
erroneous  for  failing  to  hypothesize  plaintiff's  freedom  from  con- 
tributory negligence,  where  such  instructions  dealt  only  with  the 
complaint  and  plaintiff's  right  to  recover  on  proof  of  certain 
averments  and  by  other  Instructions  the  court  Informed  the  jury 
that  plaintiff  could  not  recover  unless  he  was  free  from  con- 
tributory negligence. 

EvansvUle,  etc.,  B.  Co.  v.  Hoffman,  571,  574  (1). 

10.  Instructions. — Consideration  of  Evidence. — ^An  Instruction  that 
certain  questions  of  fact  must  be  determined  from  "all  the  evi- 
dence in  the  case*'  was  not  erroneous  because  of  the  use  of  the 
words  quoted,  where,  when  considered  in  their  relation  to  the 
preceding  x)ortions  of  such  Instruction,  it  was  apparent  that  the 
jury  could  not  have  understood  that  they  were  to  consider  any 
evidence.  In  determining  the  questions  to  which  the  Instruction 
was  addressed,  except  such  as  properly  bore  thereon. 

Evansville,  etc.,  R.  Co.  v.  Hoffman,  571,  577  (6). 

11.  Instructions. — Consideration  of  Evidence. — ^In  an  action  for 
damages  for  assault  and  rape,  an  instruction  calling  attention 
to  matters  collateral  to  the  main  issue  upon  which  evidence  had 
been  offered,  and  stating  that  such  evidence  would  be  considered 
only  in  determining  whether  defendant  committed  the  alleged 
assault  and  rape,  was  favorable  to  defendant,  and  was  not  objec- 
tionable as  singling  out  certain  phases  of  the  evidence. 

Miller  v.  Rayhum,  564,  567  (3). 

12.  Instructions. — Mandatory  Instructions. — In  an  action  against 
a  street  railroad  company  and  the  owner  of  an  automobile  truck 
for  the  death  of  a  pedestrian,  the  negligence  charged  against 
defendant  company  being  that  in  violation  of  a  city  ordinance  it 
permitted  the  street  pavement  to  become  so  worn  that  there  were 
a  number  of  holes  in  the  same,  an  Instruction  that  If  the  jury 
found  that  there  was  a  hole  in  the  street  large  enough  for  a 
wheel  of  a  truck  to  have  dropped  into,  "all  as  alleged  in  the  com- 
plaint," and  that  the  driver  saw  the  hole,  or  could  have  seen  It 
by  the  exercise  of  ordinary  care,  and  negligently  drove  the 
machine  so  that  a  wheel  dropped  into  it,  causing  the  truck  to  veer 
and  strike  deceased,  the  finding  should  be  for  plaintiff,  although 
mandatory  In  form  and  failing  to  specifically  set  out  each  ele- 
ment essential  to  plaintiff's  recovery,  such  instruction  was  not 
harmful  to  defendants  In  view  of  the  qualifying  phrase    "all 
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as  alleged  in  the  complaint,'*  wbich  averred  facts  constituting 
actionable  ne^gence,  and  other  instructions  supplying  the  omit- 
ted essentials. 

Indianapolis  Traction,  eto.^  Co.  v.  Lee,  Emrw,,  105,  111  (2). 

13.  Instructions, — Omissions, — Cure  by  O titer  Instructions, — ^Where 
the  trial  court,  In  stating  the  issues,  did  not  refer  to  the  subject- 
matter  of  the  affirmative  paragraphs  of  answer,  but  the  principles 
of  law  applicable  thereto  were  covered  by  other  instructions,  and 
no  burden  was  placed  upon  defendants  by  the  instructions  to 
establish  the  allegations  of  the  affirmative  paragraphs  of  answer, 
defendants  got  the  benefit  of  the  principles  of  law  applicable 
thereto,  and  the  failure  of  the  trial  court  to  refer  to  the 
subject-matter  of  such  answers  was  harmless. 

Evansville,  etc.,  R,  Co.  v.  Scott,  121,  145  (13). 

14.  Issues, — Instructions, — ^Where  an  action  for  wrongful  death  of 
a  pedestrian  killed  by  an  automobile  was  not  presented  or  tried 
on  the  theory  of  the  last  clear  chance  doctrine,  and  there  was 
no  evidence  tending  to  show  antecedent  lack  of  due  care  on 
the  part  of  decedent  and  a  subsequent  chance  on  the  part  of 
defendant  to  avoid  the  injury  notwithstanding  such  negligence, 
such  theory  was  properly  Ignored  In  the  instructions. 

Indianapolis  Traction,  etc.,  Co.  v.  Lee,  Eosrx,,  105, 113  (3). 

15.  Interrogatories,  —  BuhmissUm, — Refusal. — ^Where  Interrogato- 
ries material  to  the  issues  involved  are  requested  to  be  given  in 
proper  form  at  the  proper  time,  and  are  not  covered  by  other 
interrogatories,  it  is  reversible  error  on  the  part  of  the  trial 
court  to  refuse  to  submit  them  to  the  Jury. 

EvansviUe,  etc,  R,  Co.  v.  Bcott,  121,  143  (11). 

III.    Verdict. 

16.  Scope. — The  general  verdict  for  plaintiff  is  a  finding  in  his 
favor  upon  all  the  issues  involved. 

Evansvilte,  etc.,  R.  Co.  v.  Scott,  121,  142  (10). 

IV.   Trial  by  CJoubt. 

17.  Evidence. — Weight  and  Credilnlity. — ^The  trial  court  has  the 
right  to  disregard  evidence,  though  uncontradicted,  if  it  considers 
such  evidence  unreasonable  or  inconsistent  with  facts  and  cir- 
cumstances shown  by  the  other  evidence  in  the  case. 

Wm.  P.  Jungclaus  Co.  v.  Ratti,  84,  89  (4). 

18.  Evidence. — Consideration. — Weight  and  Credibility. — ^Though 
plaintiff's  evidence  on  an  issue  of  fact  was  undisputed,  the  trial 
court  had  a  right  to  consider  all  the  other  evidence  in  the  case, 
including  circumstances  and  surroundings,  that  in  any  way 
might  affect  the  weight  or  credibility  of  such  evidence. 

Wm,  P.  Jungclaus  Co.  v.  Ratti,  84,  88  (3). 

19.  Finding  of  Facts, — Failure  to  Find  Material  Fact. — Effect. — 
The  failure  to  find  a  material  ultimate  fact  is  a  finding  against 
the  party  having  the  burden  of  proving  such  fact. 

Hall  V.  Bauchert,  201,  207  (2). 

20.  Finding  of  Fact. — Evidence. — Sufficiency. — ^Where  there  is  evi- 
dence tending  to  prove  every  material  fact  found  by  the  trial 
court,  the  evidence  is  sufficient  to  sustain  the  findings  of  fact. 

Keller  v.  Coar,  381,  387  (5). 

21.  Special  Findings. — Facts  to  Be  fitated. — Ultimate  Facts. — 
Inferences  from  Evidentiary  Fact. — ^A  special  finding  should  con- 
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tain  only  the  ultimate  facts  in  issue,  and  not  mere  evidentiary 
facts,  though  the  trial  court  may  properly  state,  in  its  finding, 
any  ultimate  or  inferential  fact  established  by  the  evidence. 

Keller  v.  Cow,  381,  387  (6). 

22.  Special  Findings, — Ultimate  Facts, — Inferring  from  Evidence, 
— ^Ultimate  facts  are  inferred  from  evidentiary  fkcts  and  cir- 
cumstances, and  are  fully  warranted  where  they  may  be  reason- 
ably inferred  therefrom.  Keller  v.  Co9,  381,  387  (7). 

23.  Special  Findings. — Scope,— Evidentiary  Facts. — Only  ultimate 
issuable  facts  should  be  stated  in  a  special  finding,  and  mere 
evidentiary  facts  have  no  bearing  on  the  conclusions  of  law 
stated  upon  a  finding  of  facts. 

Diedrich  v.  Way,  Admr.^  375,  378  (1). 

24.  Special  FindAngsj-^FaUure  to  Find  Essential  Fact, — Effect, — 
The  failure  of  the  court  to  find  a  material  issuable  fact  is  a 
finding  against  the  party  having  the  burden  of  proving  the  same. 

Keller  v.  Cow,  381,  386   (2). 

25.  Special  Findings.— Failure  to  Find, — Effect, — ^Where  there  was 
evidence  tending  to  support  the  findings  of  the  court  for  plain- 
tiff, the  failuip  of  defendant  to  secure  a  finding  of  f^cts  neces- 
sary to  sustain  his  contentions  Is  a  finding  against  him  as  to 
those  facts.  Bonewitz  v.  Kratz,  511,  520  (2). 

26.  Special  Findings. — FaUure  to  Find, — Remedy. — Motion  for 
New  Trial, — ^Where  there  is  proof  pertinent  to  an  issue  on  which 
the  court  ought  to  have  found  facts  which  are  not  found,  the 
remedy  must  be  by  a  motion  for  a  new  trial  on  the  ground  that 
the  finding  is  contrary  to  law,  as  a  failure  to  find  such  facts 
thereby  Impliedly  finds  that  they  are  not  proved. 

Reserve,  etc.  Ins,  Co.  v.  Root,  448,  454  (3). 

27.  Conclu9ions  of  Law. — Exception. — Effect. — ^By  excepting  to  a 
conclusion  of  law  the  party  excepting  admits  that  the  fisicts 
within  the  issues  relating  thereto  are  fully  and  correctly  found. 

Hall  v.  Bauchert,  201,  207  (1). 

28.  Conclusions  of  Law, — Sufficiency  of  Facts  Found  to  Support. — 
In  an  action  to  set  aside  a  deed  on  the  ground  of  fraud  and 
undue  infiuence,  where  the  facts  found  showed  neither  fraud  nor 
undue  influence  In  procuring  the  conveyance,  the  conclusion  of 
law  that  the  deed  should  not  be  set  aside  was  supported  by  the 
facts  and  was  not  erroneous  because  plaintiff  impoverished  her- 
self by  the  conveyance,  there  being  no  finding  of  fact  in  reference 
thereto.  Keller  v.  Cow,  381,  386  (3). 

29.  Exceptions  to  Conclusions  of  Law. — Effect, — ^By  excepting  to 
the  conclusions  of  law  appellant  concedes  that  the  facts  within 
the  issues  are  fully  and  correctly  found. 

Keller  v.  Cow,  381,  385  (1). 

TRUST  COMPANIES— 

Insolvency,  effect  as  to  commmgiea  trust  funds,  see  Banks  aicd 
Banking. 

TRUSTEE— 

In  bankruptcy,  title  and  possession  of  estate,  see  Bankbuptct  2. 

VACATION— 

Appeal,  see  Appeal  19. 
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VENDOR  AND  PURCHASER— 

See  also  Bbokebs;  Sales. 

1.  8ale8  of  Real  Estate, — Ewc^a  Acreage^ — Recovery  For. — ^There 
can  be  no  recovery  for  excess  acreage  where  land  is  sold  in  gross 
for  a  lump  sum,  except  upon  the  ground  of  fraud  or  inequitable 
conduct  McMahan  v.  Terkhorfij  601,  507  (2). 

2.  Sales  of  Real  Estate, — Excess  Acreage, — Recovery  For. — Mutual 
Mistake. — A  court  of  equity  will  allow  compensation  for  excess 
acreage  conveyed  when  there  has  been  a  mutual  mistake  in  the 
conveyance  and  the  transaction  has  been  free  from  fraud  where 
the  parties  have  dealt  in  the  belief  that  the  tract  of  land  con- 
veyed contained  a  stipulated  number  of  acres. 

McMahan  v.  Terkhom,  501,  508  (8). 

3.  Sales  of  Real  Estate. — Excess  Acreage. — Recovery  For. — ^Al- 
though a  sale  of  land  was  technically  in  gross,  where  the  price 
was  fixed  on  the  basis  of  an  incorrect  estimate  of  the  acreage 
made  by  a  surveyor,  which  all  the  parties  thought  was  correct 
and  the  price  was  reduced  from  that  previously  agreed  upon 
when  the  parties  correctly  believed  that  the  acreage  was  much 
greater  than  shown  by  the  surveyor's  estimate,  equity  will  grant 
the  vendor  relief  measured  by  the  excess  acres  and  the  value 
thereof  as  expressed  in  the  contract  of  sale  on  the  basis  of  a  sale 
by  the  acre,  rescission  being  impossible  because  of  the  conveyance 
of  part  of  the  land  by  the  purchaser. 

McMahan  v.  Terkhom,  501,  509  (4). 

VERDICT— 

See  Tbial. 

Review,  see  Appeal  58-66.  « 

VESTED  INTEREST— 

Beneficiary  of  life  policy,  see  Insurance  7. 

WAIVER— 

Of  error,  see  Appeal  89-93. 

WATERS  AND  WATERCOURSES— 

See  also  Drains;  Railboads  1. 

1.  Flood  of  River. — Act  of  Ood. — What  Constitutes. — In  an  action 
for  damages  to  land  due  to  the  obstruction  of  flood  waters  of  a 
river,  the  defense  that  the  injury  resulted  from  an  "act  of  Ood" 
is  available  only  when  It  appears  that  there  is  ai^  entire  exclusion 
of  human  agency  from  the  cause  that  produced  the  injury,  and 
an  occurrence  that  is  produced  imrtially  by  the  intervention  of 
human  agency  is  not  an  ''act  of  Ood"  within  the  meaning  of  the 
law.  Evansville,  etc.,  R.  Co.  v.  Scott,  121,  147  (16). 

2.  Flood  Waters. — Obstruction.  —  Negligence,  —  Liability.  —  Proxi- 
mate Cause, — ^In  an  action  against  a  railroad  company  for  dam- 

WATERS  AND  WATERCOURSES— Continued. 

ages  resulting  from  the  obstruction  of  flood  waters  of  a  stream, 
where  the  answers  to  interrogatories  disclosed  that  various  rail- 
road embankments  were  flooded  by  the  waters  of  a  river,  and 
several  of  them  washed  out.  causing  a  rapid  rise  of  flood  water 
on  the  upper  side  of  defendants*  railroad-  embankment,  together 
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with  an  accumulation  of  drift  against  the  trestle  work  that 
formed  the  frame  for  the  passageway  for  the  water,  the  giving 
way  of  the  embankments  was  not  the  proximate  cause  of  injury 
to  lands  damaged  by  water  being  banked  up  by  defendants* 
embankment  and  trestle,  but  intervening  or  concurring  causes, 
so  that  defendant  railroads  were  liable,  since,  to  hold  one  liable 
for  negligence,  it  is  not  necessary  that  the  particular  conse- 
quence of  his  act  could  have  been  anticipated  by  the  exercise 
of  ordinary  care,  it  being  sufficient  if  the  probable  injurious 
consequence  could  have  been  anticipated  by  reasonable  care,  and 
not  the  intervening  agencies  contributing  to  the  result. 

Evansville,  etc,  R.  Co.  v.  Scott,  121,  140  (7). 

3.  Streams. — Floods. — Act  of  Ood. — Where  the  Wabash  river 
overflowed  its  banks,  as  it  was  accustomed  to  do  each  year  from 
time  immemorial,  and  by  reason  of  heavy  rainfall  and  artificial 
drainage  emptying  into  the  stream  it  reached  a  stage  of  thirty- 
one  feet  above  low-water  mark  six  miles  away  from  the  locality 
in  litigation,  whereas  the  highest  stage  previously  recorded  was 
twenty-eight  feet,  thirty-eight  years  before,  the  flood  was  not  of 
such  extraordinary  character  that  injury  to  farm  lands  from 
water  backed  up  by  a  railroad  embankment  must  be  regarded 
as  caused  by  an  "act  of  God." 

I       Evansville,  etc.,  R.  Co.  v.  Scott,  121,  141  (8). 

4.  Streams. — Surface  Water. — What  Constitutes. — ^Where  a  river 
overflowed  by  reason  of  heavy  rainfall,  as  it  was  accustomed  to 
do  from  time  immemorial,  and  spread  out  over  a  vast  area  of 
low  land  adjacent  to  its  ordinary  channel,  but  the  whole  body 
of  water  moved  in  a  current  with  the  main  channel,  apparently 
with  the  same  velocity  and  forming  on£  continuous  body  of 
moving  water,  the  flood  waters  were  not  surface  waters,  so 
that  a  railroad  could  not  avoid  liability  for  damages  resulting 
from  the  obstruction  of  such  water  by  its  embankments  and 
insufficient  bridges. 

EvansviUe,  etc.,  R.  Co.  v.  Scott,  121,  137  (6). 

6.  Streams. — Characteristics. — ^A  stream  or  'watercourse  must 
have  a  substantial  existence,  but  it  is  not  essential  that  it  flow 
continuously  throughout  the  year  to  be  classified  as  such,  the 
requirement  being  that  it  must  have  a  bed  and  banks  and  that 
there  is  evidence  of  a  permanent  stream  of  running  water. 

EvansvUle,  etc.,  R.  Co.  v.  Scott,  121,  132  (5). 

6.  Streams. — OhstructUm  of  Flood  Waters. — Damage  to  Land. — 
Liahility. — ^The  injury  to  land  due  to  the  obstruction  of  flood 
waters  of  a  stream  by  a  railroad  embankment  was  not  one  that 
was  taken  into  account  in  measuring  damage  to  the  owner  in  a 
condemnation  proceeding  when  the  right  of  way  was  originally 
acquired,  and  such  injury  does  not  fall  within  the  rule  of  law 
that  there  can  be  no  recovery  for  injuries  that  are  incident  to 
the  due  and  proper  exercise  of  the  corporate  franchise  of  a  rail- 
road. Evansville,  etc.,  R.  Co.  v.  Scott,  121,  150  (17). 

7.  Surface  Waters. — Right  to  Repel. — ^As  a  general  rule,  on  the 
boundaries  of  his  own  land,  not  interfering  with  any  natural  or 
prescriptive  watercourse,  the  owner  may  erect  such  barriers  as 
he  may  deem  necessary  to  keep  off  surface  water  or  overflowing 
floods  coming  from  or  across  adjacent  lands,  and  he  will  not  be 
responsible  for  consequent  injury  to  the  lands  of  others,  but  such 
waters  as  fall  in  rain  and  snow  on  his  land,  or  come  thereon  by 
surface  drainage  from  contiguous  lands,  he  must  keep  within 
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his  bo^undaries,  or  permit  them  to  flow  off  withoat  artificial 
interference,  unless  within  the  limits  of  his  land  he  can  turn 
them  into  a  natural  watercouae. 

EvansviUe,  etc^  R.  Co.  v.  Bcott,  121, 130  (4). 

8.  Surface  Water, — Ohatruction. — Right  of  Railroads. — ^Each  pro- 
prietor of  lands  may  protect  himself  against  the  flow  of  surface 
water,  regardless  of  the  effect  it  may  have  upon  the  lands  of 
others,  and,  as  this  rule  is  applicable  to  railroads,  they  have  the 
right  to  interfere  with  the  flow  of  surface  water  in  constructing 
and  maintaining  embankments  upon  their  right  of  way  as  a  part 
of  the  roadbed.         Evansville^  etc.,  R.  Co.  v.  Bcott,  121,  130  (3). 

WILLS— 

See  also  Deeds  1,  2. 

1.  Construction. — Estate  Created. — Devise  of  Fee  Simple. — An  item 
in  a  will  devising  "all  my  property  both  real  and  personal 
*  *  *  to  my  beloved  children  ♦  *  *  share  and  share  alike 
and  subject  to  the  conditions  hereinafter  set  out,"  is  sufficient 
to  devise  a  fee-simple  title  to  one  of  testator's  children. 

Hall  V.  BaucJiert,  201,  212  (4). 

2.  Construction. — Vesting  of  Estates. — ^Where  a  testator  devised 
real  and  personal  property  to  his  two  children  and  in  a  subse- 
quent item  provided  that  "In  the  event  my  son  *  *  *  shall 
die  without  issue  living  at  the  time  of  his  death,"  his  share 
should  descend  to  the  other  child,  the  language  used  in  such 
item  had  a  fixed  legal  meaning,  and  referred  to  the  death  of 
the  son  within  the  lifetime  of  the  testator. 

Sail  V.  Bauchert,  201,  212  (5). 

3.  Construction. — Estates  Created. — ^Under  a  will  devising  real  and 
personal  property  to  testator's  two  children,  and  further  provid- 
ing that  in  the  event  the  son  "shall  die  without  issue  living  at 
the  time  of  his  death,"  his  share  should  descend  to  the  other 
child,  where  the  son  survived  the  testator,  but  died  intestate 
without  children,  his  widow  takes  by  inheritance  the  property 
devised.  Hall  v.  Bauchert,  201,  212  (6). 

WITNESSES-^ 

See  also  Evidence;  Trial  17,  18. 
Credibility,  Jury  question,  see  Appeal  71. 

1.  Competency. — Transaction  tcith  Deceased. — Statutes. — In  an  ac- 
tion on  a  imrtnership  note  where  the  executrix  of  a,  deceased 
partner  was  substituted  for  him  as  a  defendant,  testimony  of  a 
surviving  partner  that  he  signed 'the  firm  name  to  the  note  by 
himself  as  manager,  being  directly  antagonistic  to  his  interest, 
was  admissible  under  |526  Bums  1914,  Acts  1883  p.  102,  except- 
ing from  the  provisions  of  §521  et  seq.  Bums  1914,  §498  R.  S. 
1881,  relating  to  the  competency  of  witnesses  to  testify  as  to 
matters  occurring  during  decedent's  lifetime,  a  party  adverse 
to  the  party  calling  him. 

Reed^  Exrx.,  v.  Farmers  Bank,  etc.,  425,  432  (7). 

2.  Impeachment. — Cross-Examination. — ^Where,  in  an  action  for 
personal  injuries,  a  witness  on  cross-examination  denied  that  he 
had  been  indicted  in  another  state  for  violation  of  liquor  laws 
and  the  statutes  regulating  the  sale  of  cigarettes  to  minors,  he 
could  not  be  Impeached  by  evidence  that  he  had  been  arraigned 


782  lUDEX. 

WITNESSES— Continued. 

on  several  indictments  for  such  offenses,  pleaded  guilty  and  paid 
his  fines,  and  by  introducing  certified  copies  of  the  court  records 
of  that  state  of  such  prosecutions,  since,  while  a  court  may,  in 
its  dircretion,  permit  a  witness  to  be  interrogated  as  to  specific 
extraneous  offenses  and  conduct  calculated  to  degrade  him,  and 
thus  impair  his  credibility  as  a  witness,  the  party  propounding 
the  interrogatory  is  bound  by  the  answer  the  witness  gives,  and 
will  not  be  permitted  to  introduce  substantive  evidence  to  contra- 
dict it  EvansvUle,  etc^  R.  Co.  v.  Hoffman,  571,  582  (14). 

3.  Competency. — Transaction  with  Deceased, — Statute. — ^In  an 
action  against  a  partnership  on  a  firm  note  where  the  executrix 
of  a  deceased  partner  was  substituted  for  him  as  a  defendant, 
where,  after  one  of  'the  partners  had  identified  an  exhibit  tending 
to  prove  the  partnership  and  testified  without  objection  that  he 
and  the  deceased  partner  had  signed  it,  the  executrix  objected 
on  the  ground  that  it  was  ''an  effort  to  prove  a  partnership 
existing  between  this  defendant  and  another  defendant  which 
will  affect  the  rights  of  the  defendant  administratrix,  and  for  the 
reason  that  the  evidence  is  incompetent"  under  §621  Bums  1914, 
$498  R.  S.  1881,  relating  to  competency  of  witnesses  in  suits  in 
which  an  executor  or  administrator  is  a  party,  such  objection 
was  too  late  if  directed  to  the  identification  of  the  instrument 
and  untenable  to  the  admission  of  the  exhibit 

Reed,  Exrw,,  v.  Farmers  Bank,  etc.,  425,  431  (6). 

WORDS  AND  PHRASES— 

''Accident,"  construction,  see  Master  and  Sebv^^nt  36. 

"Accident  growing  out  of  and  in  the  course  of  the  employment,'* 
construction,  see  Master  and  Servant  40. 

"Final  Judgment,"  see  Appeal  1,  2,  4-6. 

"Legal  heirs/'  meaning  in  policy,  see  Insurance  9. 

WORKMEN'S  COMPENSATION— 

Proceedings  before  Industrial  Board,  rights  and  liabilities  under 
act,  etc.,  see  Mashs  and  Servant  23-46. 
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